STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

OFFI CE & PROFESSI ONAL EMPLOYEES
| NTERNATI ONAL UNI ON,
LOCAL 95, AFL-CIO

Conpl ai nant,
VS. Case 3
: No. 42838 Ce-2089
THE UNI TED BROTHERHOOD OF CARPENTERS : Deci si on No. 26527-B

AND JOA NERS, THE GREATER FOX Rl VER
VALLEY DI STRICT COUNCI L OF CARPENTERS
AND THE W SCONSI N RI VER VALLEY

DI STRI CT COUNCI L OF CARPENTERS AND
THEI R AGENTS,

Respondent s.

Appear ances:

M. Sam Froiland, Business Representative, 111 East Jackson Street,
Wsconsin Rapids, Wsconsin 54494, appearing on behalf of Ofice &
Prof essi onal Enpl oyees International Union, Local 95, AFL-C QO

M. Gerry M Mller, Previant, Goldberg, Uelnen, Gatz, Mller &
Brueggeman, S.C., Attorneys at Law, 788 North Jefferson, Room 600,
P. O Box 92099, M Iwaukee, Wsconsin 53202, appearing on behal f of
the United Brotherhood of Carpenters and Joiners and on behal f of
the Greater Fox River Valley D strict Council of Carpenters.

M. Philipp Cohrs, W237 County Hghway G Merrill, Wsconsin 54452,
appearing on behalf of the Wsconsin River Valley District Council
of Carpenters.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On July 11, 1990, | issued Decision No. 26527-A, which denied notions to
dismiss filed by the United Brotherhood of Carpenters and Joiners (UBC) and by
the Geater Fox River Valley District Council of Carpenters (G-RVDC), and which
ordered M chael Sal non, Business Agent, OPEIU, Local 95 to make his conplaint
of unfair |abor practices nore definite and certain. On August 2, 1990, Sal non
filed an anended conplaint with the Wsconsin Enploynment Relations Conmi ssion
( Commi ssi on). On August 8, 1990, the GFRVDC filed an answer to the anended
conplaint. That answer included the following four affirnmative defenses:

FI RST DEFENSE

The anended conplaint and/or clarification fails
to state a claim upon which relief can be granted
against the GFRV/DC and its "agents" in that this
respondent at no tinme had, assuned or succeeded to any
coll ective bargaining agreenent signed by WRVDC and
Local 95.

SECOND DEFENSE

The Conmmi ssion | acks subject matter jurisdiction
over the allegations of the amended conplaint and/or
clarification in that the G-RVDC i s an enpl oyer engaged
in an industry affecting conmerce within the meani ng of
the federal |abor statutes and subject to the exclusive
jurisdiction of the National Labor Relations Board with
respect to any duty to bargain collectively on behalf
of its enpl oyees.
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THI RD DEFENSE

Enforcenment of the arbitration provisions of the
WRVDC s col |l ective bargai ni ng agreenent insofar as they
relate to clainms under the posthunously and self-
servingly negotiated provisions of Article XV and XVi
would violate well defined and overriding public
policies of the State of Wsconsin and the United
States of Anmerica.

FOURTH DEFENSE

Al legations in the conplaint, anmended conplaint
and/or clarification relating to actions of any
respondent nore than one year prior to the filing and
service of the initial pleading in this proceeding are
barred by the applicable statute of linitations.

Following the filing of this answer, informal attenpts were nmade to schedul e
hearing on the matter. On Septenber 13, 1990, Gerry M Mller formally advi sed
the Commission that "this firm has recently been retained to represent the
United Brotherhood of Carpenters & Joiners of America in addition to the

Greater Fox River Valley D strict Council." In a letter dated Septenber 26,
1990, | confirned that attenpts to schedule the hearing had been suspended
because "settlenent discussions have been undertaken." The di scussions proved

fruitless, and hearing on the matter was conducted in Wsconsin Rapids,
Wsconsin, on Cctober 26, 1990. At that hearing, Sam Froiland stated that he
had succeeded M chael Salnmon as Business Agent for the Ofice & Professional
Enpl oyees International Union, Local 95, AFL-CIO and that Local 95, not
M chael Salnmon, was the party in interest to this matter. A transcript of the
heari ng was provided to the Conm ssion on Novenber 12, 1990. The parties filed
a brief or waived the right to file a brief by Decenber 10, 1990. On January
8, 1991, the parties subnmitted an additional exhibit into the evidentiary
record.

FI NDI NGS OF FACT

1. Ofice & Professional Enployees Union, Local 95, AFL-CIO referred to
bel ow as Local 95, is a l|labor organization which nmaintains its offices at 111
East Jackson Street, Wsconsin Rapids, Wsconsin 54494.

2. The United Brotherhood of Carpenters and Joiners of America, referred
to below as the UBC, is a |abor organization which maintains its offices at 101
Constitution Avenue, N.W, Washington, D.C 20001.

3. The Geater Fox River Valley District Council of Carpenters, referred
to below as the GFRVDC, is a |labor organization which nmaintains its offices at
2845 County Road JJ, Neenah, Wsconsin 54956, and which, prior to the
restructuring detailed below, was known as the Fox River Valley District
Counci | of Carpenters (FRVDC).

4. The Wsconsin River Valley District Council of Carpenters, referred
to below as the WRVDC, was, as is nore fully detailed below, a |abor
organi zation which maintained an office at 617 North Third Avenue, Wusau,
Wsconsin 54401, wuntil Mrch 19, 1989. At all times relevant to this
proceeding Philipp Cohrs, W237 County H ghway G Merrill, Wsconsin 54452,
served as Secretary-Treasurer and Busi ness Manager of the WRVDC.

5. The UBC is an international union which, through its constitution, is
vested with certain powers. Among those powers are the follow ng, which are
set forth in Section 6 of the "Constitution and Laws" of the UBC

A Section 6. The jurisdiction of the United
Br ot herhood of Carpenters and Joiners of America shall
i nclude all branches of the Carpenter and Joiner trade.

In it shall be vested the power through the
International Body to establish and charter subordinate
Local and Auxiliary Unions, District, State and

Provincial Councils in all branches of the trade, and
its mandates nust be observed and obeyed at all tines.

The United Brotherhood is enpowered, upon
agreenment of the Local Unions and Councils directly
affected, or in the discretion of the General President
subj ect to appeal to the General Executive Board, where
the General President finds that it is in the best
interests of the United Brotherhood and its nenbers,
locally or at large, to establish or dissolve any Local
Union or Council, to nerge or consolidate Local Unions
or Councils.

District councils afford services, such as the negotiation of |abor agreenents,

to local unions within the jurisdiction of a district council. In Wsconsin,
the jurisdiction of a district council typically is defined by county. Prior
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to January of 1987, the WRVDC and the FRVDC served different counties within
northern W sconsin. Neither district council served local unions in Eau
Caire.

6. In January of 1987 the UBC issued a Notice of Hearing concerning a
proposed restructuring of subordinate bodies in northern Wsconsin. Hearing on
the proposed restructuring was conducted in February of 1987 by a conmmittee
appointed by the General President of the UBC That conmittee ultinately
i ssued a report of its findings. Anobng those findings were the foll ow ng:

8. That the Charter of the Wsconsin R ver
Valley District Council be renoved and that those
counties and Local Unions formerly under t he
jurisdiction of the Wsconsin River Valley District
Council, along with Local Union 1074, Eau daire, be
affiliated with the Fox River Valley District Council.

9. That upon expiration of existing agreenents
of those areas in Wsconsin under the jurisdiction of
the Twin Gties District Council, Duluth Local Union
361 and the Coverland District Council be under the
jurisdiction of the Fox River Valley District Council.

10. Because of the nobility of our nenbers and
signatory contractors in this northern area of
Wsconsin, the Fox River Valley District Council
continue to negotiate District Council w de agreenents
in the Geater Wsconsin bargaining area.

11. That the Fox R ver Valley District Council
establish a satellite office to service their nenbers
in the Central and Wstern areas of the district
council, and that a central location for neetings at
the district council be nutually established.

These findings were accepted by the UBC Executive Board and inplenented by the
UBC General President by April 15, 1987. In June of 1987, representatives of
the UBC and of the FRVDC took various actions to dissolve the WRVDC Anong
such actions, Ronald Kopp, the Business Manager of the FRVDC, issued a letter,
dated June 23, 1987, to Cindy Siikarla and to Julie Rajek, each of whom served
as a clerical enploye in the offices of the WRVDC. Each letter reads thus:

As you know, the International Union dissolved
the Wsconsin River Valley District Council effective
June 30, 1987.

The Fox River Valley District Council wll be
covering that area since Local Unions 310, 646, 804,
will be affiliated with the Fox River Valley District
Counci | . W have no obligation to enploy former
Wsconsin River Valley District Council enployees.
However, if you wish to apply for enploynment with us,
we will certainly consider your application.

I want to thank each of you personally for your
services to the Carpenters Union, and if we can be of
any assistance in the future, as a reference or
what ever, please don't hesitate to contact us.

Rajek threw the letter away, because she did not regard the FRVDC as her
enpl oyer. Kopp also issued a letter, dated June 23, 1987, to Cohrs and to
Cifford Benbenek, who was then enployed by the WRVDC as an Assi stant Business
Representative. Each of those letters reads thus:

Effective July 1, 1987, you will be tenporarily
enpl oyed as a Business Representative under the wages
and conditions of enploynment set forth by the Fox River
Valley District Council of Carpenters. If you desire
to continue to be enployed, you will be required to
nmake application to our screening conmmttee.
Enpl oyment ultimately is up to the del egates of the Fox
River Valley District Council.

7. Local 1074 of Eau Claire, Wsconsin became part of the FRVDC pursuant
to the April, 1987, directive. The Business Representative who had served
Local 1074 prior to July 1, 1987, went onto the payroll of the FRVDC effective
July 1, 1987. The WRVDC did not, however, conply with the directives of the
UBC, and continued to do business wi thout regard to the April, 1987, directive.
Through a conplaint dated July 1, 1987, and filed with the United States
District Court for the Western District of Wsconsin, the WRVDC together with
Cohrs, Benbenek, and various other individuals initiated an action which
sought, anong other things, to vacate the findings noted in Finding of Fact 6
above. In January of 1988, counsel for the WRVDC and for the UBC executed a
stipulation which served as the basis for the follow ng "ORDER' issued by the
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District Court on January 19, 1988:
I T 1S HEREBY ORDERED as foll ows:

1. The UBC shall reopen proceedings under
Section 6-A of the Constitution, including conducting a
pr oper hearing de novo on reorganization and
restructuring involving affiliated bodies in the State
of Wsconsin, at which the plaintiffs and other
interested nenbers and officials nmay appear, testify,
present evidence, proposals, views, argunents and
opi ni ons.

2. Pending conpletion of the procedures set
forth in paragraph 1 above and thereafter until a final
det erm nation regardi ng reorgani zation and
restructuring is issued by the CGeneral President, the
UBC shall refrain from inplenenting or enforcing
paragraphs 8 and 10 of the Report of Committee adopted
by the UBC and referred to in a letter by the General
President Patrick J. Campbell to Thomas J. Hanahan
dated April 15, 1987 regarding the inplenentation of
said Report (a copy of which is attached to Defendants'

Answer and Counterclaim in this action), insofar as
applicable to the Wsconsin River Valley District
Counci | .

3. Nothing herein shall be construed as an
adm ssion of liability or wongdoing by any party
her et o.

In March of 1988 the UBC issued a Notice of Hearing on the proposed
restructuring, and in May of 1988, the UBC conducted hearings on the matter.

On July 21, 1988, the General President of the UBC issued a decision which
essentially affirned the April 15, 1987, decision, thus "w thdrawi ng the
Charter of the Wsconsin River Valley District Council, dissolving that body,
and transferring the Counties and Locals fornmerly enconpassed by that Council
into an expanded Fox River Valley District Council which will be rechartered
accordingly." Cohrs appealed this decision to the Executive Board of the UBC
In a decision dated November 4, 1988, the Executive Board denied Cohrs'
appeal . The decision of the Executive Board reads thus:

The Ceneral Executive Board considered an appeal filed
by the Wsconsin Rver Valley District Council wth
respect to the General President's decision dated
July 21, 1988, directing a merger with the Fox River
Valley District Council.

Based on hearings held on May 17-18, 1988, the Ceneral
President directed restructuring in the State of
Wsconsin pursuant to Section 6-A of the Constitution
of Laws. The General President's decision, anpong other
things, determined that it was in the best interests of
the United Brotherhood and its menbership that the
Wsconsin River Valley District Council be merged into
the Fox River Valley D strict Council.

An appeal was filed by the Wsconsin Rver Valley

District Counci | , objecting to the rmerger and
dissolution of the Wsconsin River Valley District
Counci | .

The General Executive Board reviewed this appeal,
together with the infornation relied on by the Ceneral
President in making his decision, and after a full
di scussion of the question voted w thout dissent to
sustain the decision of the General President and to
di smss the appeal. The Board found that the action of
the General President was in accord with Section 6-A of
the Constitution and Laws, and that anple opportunity
was provided to the Wsconsin River Valley District
Counci| to appear and present evidence at the hearings
concerni ng restructuring.

The WRVDC continued to operate its offices, and did not conmply with the
Novenber 4, 1988, Executive Board deci sion.

8. On March 19, 1989, over Cohrs' objection, the Wausau office of the

VWRVDC was cl osed, and the docurments mmintained at that office were taken by the
GFRVDC. Through a conplaint dated March 27, 1989, and filed with the United
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States District Court for the Western District of Wsconsin, the UBC initiated
an action which sought, anbng other things, a declaratory judgenent upholding
the effect of the July 21 and Novenmber 4, 1988, UBC directives; an order
enjoining Cohrs from purporting to act in any capacity on behalf of the WRVDC,
and an order requiring certain financial institutions to render an accounting
for the assets of the WRVDC. In a letter dated April 10, 1989, Kopp requested
that utility service to the WRVDC s Wausau office be discontinued effective
April 30, 1989. By June of 1989, counsel for the UBC and Cohrs executed a
stipulation which becane the basis for a District Court Order dated June 23,
1989. The stipulation, in relevant part, reads thus:

(1) Pursuant to UBC directives, the Wsconsin
River Valley District Council (WRVDC) was dissolved,
its charter withdrawn, its counties and |ocal unions
transferred into an expanded Fox River Valley District
Council (FRVDC), and its property, books, charter and
funds becane the property of the UBC for future
transfer to the FRVDC The parties agree that the
effective date on which the WRVDC in fact ceased
operations was March 19, 1989 .

The assets of the WRVDC were eventually turned over to the District Court.
Creditor clains against the WRV/DC were paid from these assets and the bal ance
remai ning was paid to the GFRVDC. Neither Local 95 nor Raj ek nade any claimon
t hose assets.

9. As a result of the restructuring sumrari zed above, the UBC chartered
three district councils in Wsconsin: The Sout hwest Wsconsin District
Council; the M Iwaukee District Council and the GFRVDC. The GFRVDC nai ntai ns,
in addition to its Neenah offices, satellite offices in Green Bay, Sheboygan,
Gshkosh, Eau O aire, Wausau and Wsconsin Rapids. The FRVDC enpl oyed, and the
GFRVDC enploys, two clerical enployes. The only other clerical enploye
enpl oyed by the GFRVDC works at the Eau Claire office, under the direction of
Quy Swan, a representative of the UBC Apprenticeship Fund. After March 19,
1989, the services provided to |ocal union menbers by the WRVDC were provided
by the GFRVDC.

10. Julie Rajek is Cohrs' daughter, and worked on a part-time or full-
time basis as a clerical enploye of the WRVDC for a nunber of years prior to
March 19, 1989. Wiile a WRVDC enploye, Rajek perforned duties as directed by
Cohrs, Benmbenek and Swan. She was represented by Local 95 while a WRVDC
enpl oye. Siikarla was also represented by Local 95 while she worked for the
WRVDC, but she left the enploy of the WRVDC sonetinme in the fall of 1987.
Cohrs and Swan hired Rajek. Cohrs set her hours of work, and nmade her a full-
ti me enpl oye approxi mately one and one-half years prior to March 19, 1989. The
WRVDC issued Rajek's paychecks; paid her retirenment benefit; and paid the
Unenpl oynent Conpensati on, Wor ker' s Conpensation and  Soci al Security
contributions required on her behalf.

11. Local 95 negotiated a series of collective bargaining agreenents on
Raj ek's behalf. |In each case, Cohrs represented the WRVDC. Prior to Decenber
of 1988, no agreenent purporting to cover Rajek contained any provision
providing for severance pay. Sonetinme in December of 1988, Cohrs met wth
M chael Salnobn, a Business Agent for Local 95, to discuss a collective
bargai ning agreenent to cover Rajek. Nei ther Cohrs nor Rajek specifically
informed Salnon that the UBC had acted to dissolve the WRVDC. At sone point,
Cohrs and Sal non signed a docunent which contains the foll ow ng provisions:

AGREEMENT
ACREEMENT is entered into this 1st of January, 1987
bet ween t he CFFI CE & PROFESSI ONAL EMPLOYEES
| NTERNATI ONAL UNI ON, LOCAL 95, hereinafter referred to
as the "UNTON' and WSCONSIN RIVER VALLEY DI STRICT
COUNCI L OF CARPENTERS AND JA NERS, UN TED BROTHERHOCD
OF CARPENTERS AND JO NERS OF AVERI CA, its successors or
assi gns, hereinafter known as the "EMPLOYER'.

ARTI CLE XI. GRI EVANCE AND ARBI TRATI ON

ARTI CLE XV. NOTI CE OF TERM NATI ON

If for any reason, other than just cause disciplinary
reasons, the enploynment of the enployees covered by
this agreement is to be termnated, such enployees
shall be given no less than twelve (12) nonths prior

notice of said termnation. Full-time enpl oynment
(forty hours per week) at rates no less than those
specified in Appendix A shall continue during this
twelve (12) nonth period. If it is necessary for the
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Enpl oyer to provide alternative enploynent, such

enpl oynent nust be within the \Wausau area. If no, or
insufficient, notice is given or suitable alternative
enpl oynent is not found, the enployees wll be given

pro-rated severence (sic) pay, based on the difference
between twelve (12) nonths full-tine enploynent at the
rates specified in Appendix A and whatever notice or
enpl oynent is actually provided.

ARTI CLE XVI.  SUCCESSORS

In the event the  Enpl oyer shal |, by nerger,
consol idation, sale of assets, |ease, franchise, or by
ot her neans, enter into an agreenent with another firm
entity, or individual which, in whole or in part,
affects the existing appropriate collective bargaining
unit, then such successor firm entity, or individual
shall be bound by each and every provision of this
Agreenment. The Enpl oyer shall have an affirmative duty
to call this provision of the Agreement to the
attention of any firmor individual with which it seeks
to make such an agreenent as af orenenti oned.

ARTI CLE XVI1. DURATI ON

This Agreenent shall be in force from Decenber 1, 1988
to Novenber 30, 1990.

Cohrs did not consult with the UBC, the GFRVDC or the delegates to the WRVDC
prior to the execution of this docunent. Rajek can not recall if she
specifically asked Salmon to negotiate a provision providing severance pay.
Cohrs can not recall if he informed the delegates to the WRVDC of the
provisions of Article XV of that docunent. Prior to the execution of the 1988-
90 agreenent, Local 95 and Cohrs had negotiated an agreenent in effect, by its
terms, "from JANUARY 1, 1988 TO DECEMBER 31, 1988." That agreenment did not
i nclude the provision entitled "ARTICLE XV. NOTI CE OF TERM NATI ON' i ncluded in
t he 1988-90 agreenent.

12. In an undated letter to Kopp, Sal non stated:

Please find enclosed a copy of the contract between
OPEI U Local 95 and the Wsconsin River Valley District

Carpenters. | would draw your attention to Articles XV
and XVl .

Wiile | don't feel | have a full understandi ng of what
has occurred with regard to the WRVDC, whether it has
been consolidated or nerged. My opinion and the

opinion of Local 95 and its legal counsel is that we
have negotiated, in good faith, a valid and binding
contract on behalf of our nenber, Julie Rajek. W have
every expectation that the contract will be honored.

Gerry MIler, counsel for the GFRVDC, responded to Salnmon's letter in a letter
dated April 19, 1989.

In a letter to MIler dated May 11, 1989, Sal non stated:

In response to your request for information regarding
negotiation and ratification of the contract between
Local 95 and the Wsconsin Rver Valley District
Counci |, according to our records the negotiations took
pl ace on Decenber 7, 1988. Negotiations were conducted
by M. Philipp W Cohrs, Secretary/Treasurer-Business
Manager of the WRVDC and nyself, at the WRVDC offices
in Wausau. At that tine, Ms. Rajek inforned ne she was
satisfied with the terms of the agreenent. For mal
signing of the agreenment occurred after that date.

In a letter to Kopp dated July 26, 1989, Sal non stated:

You wll find enclosed a partial copy of the
Stipulation and Oder issued by U S District Judge
Barbara Crabb, in Case No. 89 C 0306 C. O relevance,
here, is the stipulation that the WRVDC did not cease
operations wuntil March 19, 1989, well after Julie
Raj ek's contract was ratified. Accordingly, as you
have refused to honor your contract with Local 95,
OPEIU, we request that the Wsconsin Enploynent
Rel ati ons Commi ssion be contacted for the purpose of
arbitrating this dispute.

Kopp responded in a letter to Sal mon dated July 30, 1989, which reads thus:
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It is the position of the Geater Fox River
Valley District Council that it is not bound by a
col I ective bargai ning agreement with your |ocal union.

Therefore, this labor organization is not legally
obligated to arbitrate the dispute to which your July

26 letter refers. Therefore, we nust decline your
request that we agree to have the WERC arbitrate this
matter.

13. On July 23, 1990, Local 95 filed with Region 30 of the National
Labor Rel ations Board a charge alleging that the GFRVDC had viol ated Sections
8(a)(1) and (5) of the National Labor Relations Act by refusing to "bargain the
effects of (Rajek's) termination" . . . and by refusing "to submt the nmatter
to binding arbitration as called for in the collective bargaining agreenent."
Joseph A Szabo, Regional Director, inforned Salmon in a letter dated July 25,
1990, that Region 30 would not issue a conplaint in the matter because:

Your charge alleges that the Enployer has
refused to bargain where the unit involved consists of
one enpl oyee. The Board is not enpowered to require
bargaining in a unit conposed of only one enployee,
Foreign Car Center Inc., 129 NLRB 319. Therefore, |
woul d be precluded fromissuing a conplaint even if an
investigation established a violation of Section
8(a)(5) of the Act.

14. Salnon filed a conplaint of wunfair Ilabor practices with the
Conmi ssi on on Septenber 15, 1989.

15. Nei ther the UBC nor the GFRVDC exercised control over the WRVDC or
Cohrs from the issuance of the initial restructuring order through Decenber,
1988. Nei ther the UBC nor the GFRVDC authorized Cohrs or the WRVDC to act on
their behalf at any tinme subsequent to the initial restructuring order. Cohrs
and the WRVDC were not, at the tinme Cohrs and Sal non negotiated the 1988-90
agreenent noted in Finding of Fact 11, agents of either the UBC or the GFRVDC
Raj ek did not seek to be hired, and was never hired, by either the UBC or the
GFRVDC. Neither the UBC nor the GFRVDC is a successor enployer to the WRVDC.

CONCLUSI ONS OF LAW

1. The conmplaint filed by Local 95 on Septenber 15, 1989, as
subsequently anmended, is not barred by the application of Sec. 111.07(14),
Stats.

2. The UBC, the GFRVDC, and the WRVDC until March 19, 1989, each acted
as an "enployer"” within the nmeaning of Sec. 111.02(7), Stats.

3. Wiile employed by the WRVDC, Rajek was an "enploye" wthin the
nmeani ng of Sec. 111.02(6), Stats.

4. The WRVDC was Rajek's "enployer in fact" within the neaning of Sec.
111.02(7), Stats.

5. Neither the UBC nor the GFRVDC can be considered a successor to the
duty of the WRVDC to bargain with Local 95 concerning the terns and conditions
of Rajek's enpl oynment.

6. Neither the UBC nor the GFRVDC can be considered parties to the | abor
agreenents between Local 95 and the WRVDC.

7. Neither the UBC nor the GFRVDC has a duty to bargain with Local 95
regarding Rajek's termnation. Neither the UBC nor the GFRVDC has a duty to
arbitrate grievances arising under the terns of a | abor agreenent negotiated by
the WRVDC and Local 95. Neither the UBC nor the GFRVDC committed any unfair
| abor practice within the neaning of Secs. 111.06(1)(d) or (f), Stats., by
refusing to negotiate with Local 95 regarding Rajek's termnation or by
refusing to submt disputes concerning that termination to grievance
arbitration.

ORDER 1/

The conplaint filed by Local 95 on Septenber 15, 1989, as subsequently
amended, is dism ssed.
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Dat ed at Madi son, Wsconsin, this 16th day of January, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. MLaughlin, Exam ner

1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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UNI TED BROTHERHOOD OF CARPENTERS & JO NERS OF AMERI CA

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF
FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGRCUND

The conpl ai nt, as anended, alleges that the WRVDC, the GFRVDC and the UBC
have committed violations of Secs. 111.06(1)(d) and (f), Stats. Although Local
95 has naned the WRVDC as a respondent, it has restricted its clains of
liability to the UBC and the G-RVDC. Thus, the allegations of Local 95 as
stated in its amended conpl aint of August 2, 1990, and the affirmative defenses
asserted by the UBC and the GFRVDC in their August 8, 1990, answer pose the
i ssues requiring discussion here.

THE PARTIES POSI Tl ONS

Local 95

Local 95 states the issues posed by its conplaint thus:

1. D d the defendant through its agent, Phil Cohrs, becone
a legal party to the collective bargaining agreenent
negotiated with Local 95 to cover the period 12/1/88 to
11/30/90?, and if so,

2. Is the defendant required to observe the arbitration
provisions of the collective bargaining agreenent in
ef fect as of 12/1/907

Local 95 initially contends that Rajek was terminated as an enpl oye of
the WRVDC on March 19, 1989. Since the GFRVDC has refused to honor any
provision of the collective bargaining agreement covering Rajek, it follows,
according to Local 95, that the GFRVDC has committed unfair |abor practices.
This conclusion is necessary, Local 95 contends, because the GFRVDC is the
successor to the WRVDC, and thus bound to the notice of termination, severance
pay, and arbitration provisions of that agreenent.

Local 95 contends that the record establishes that "Cohrs was acting with
the authority of the WRVDC at the tinme the contract was executed", and that the

WRVDC continued in existence until Mirch 19, 1989. Since "the contract
negotiated for Ms. Rajek was negotiated in early Decenber of 1988 to take
effect 12/1/88", it follows, Local 95 urges, that "any agreenments authorized by

M. Cohrs as agent for WRVDC during 1988 would be legitinmte and binding."

Local 95 asserts that the record establishes that the GFRVDC conti nued
"to conduct the business that had previously been conducted by the (WRVDC)."
From this, Local 95 concludes that the GFRVDC is the successor to the WRVDC.
Since the UBC effected the reorgani zati on which cost Rajek her job, and since
the GFRVDC and the WRVDC "act as subsidiaries of the larger body, the UBC', it
foll ows, according to Local 95, that the "GFRVDC operated as the alter ego of
(the) WRVDC'. Even if the GFRVDC was not obligated to honor the |[abor
agreenment covering Rajek, it and the UBC were bound as a matter of law to
bargain with Local 95 before changing any conditions of Rajek's enpl oynent.

As the remedy appropriate to the unfair |abor practices established by
the record, Local 95 asks that "the GFRVDC shall agree to bring this matter to
arbitration before the WE.RC. ".

The UBC and the GFRVDC

After an extensive review of the record, the GFRVDC asserts that it can
not be considered the successor of the WRVDC and thus cannot be required to
arbitrate the provisions of the WRVDC contract covering Rajek. Contending that
the Commi ssion nust apply federal successorship law, the G-RVDC asserts that
federal |aw denands the application of the "substantial continuity" test which
requires a review of the "totality of the circunstances of a given situation".
Determ native anong the nmany factors to be applied in such a review, according
to the G-RVDC, is "whether the new enployer makes a conscious decision to
mai ntain generally the sane business and to hire a najority of its enployees
fromthe predecessor"”. Because the GFRVDC has not hired any of the enployes of
the WRVDC, it follows, according to the GFRVDC, that there can be no finding of
successor shi p.

Even if this factor were ignored, the G-RVDC contends that other factors
establish it cannot be considered a successor to the WRVDC. Specifically, the
GFRVDC asserts that "the location of operations, jurisdictional areas covered
by the operations, the supervisors and nmanagenent, and the nunber of enpl oyees”
establish that "the fundamental structure and operation of G-RVDC differs from
that of WRVDC'.

Beyond this, the GFRVDC argues that even if it was a successor to the
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VWRVDC, it would not be bound by the alleged agreenent between the WRVDC and

Local 95. More specifically, the G-RVDC notes that "(i)n order for a
predecessor's contract to bind a successor, there nust be clear evidence
showi ng actual or constructive consent to be bound." According to the GFRVDC,

there is no such evidence in the present record. The record, according to the
GFRVDC, actually offers reason to question whether any agreenent at all was
reached between the WRVDC and Local 95.

Even if the GFRVDC was considered bound to the alleged agreenent, the
GFRVDC asserts that Article XV of that agreenent could not be enforced agai nst
it. Specifically, the G-RVDC contends that Cohrs had no authority to act on
behal f of the WRVDC in Novenber of 1988, since that entity had been closed.
Beyond this, the GFRVDC asserts that neither it nor the UBC afforded Cohrs any
authority to act on their behalf. Even if such authority was inplied, the
GFRVDC asserts that the |law binds an agent to act on behalf of a principal, and
deni es the agent the power to ignore or defeat the principal's interests. The
self-dealing inplicit in Article XV, according to the G-RVDC, renders the
article unenforceable. Beyond this, the G-FRVDC contends that the provision is
contrary to the "explicit public policy" set for in 29 USC s. 501(a), and is
unenforceable as a matter of public policy.

The GFRVDC then contends that "(t)here is no duty to bargain where one
party has a conflict of interest.” Contending that Cohrs was furthering his
famly's interests against those of the dues-paying nenbers of the WRVDC and
the GFRVDC, the GFRVDC concludes that it was under no enforceable duty to
bargain with Local 95.

Beyond this, the UBC asserts that a local union "is a legal entity apart
fromits international” and from this concludes that the UBC cannot be held
liable for a local's responsibilities. Since, according to the UBC, "ordinary
rules of agency (establish that the) WRVDC had neither apparent nor actual
agency authority to bind the (UBC) . . . ", it necessarily follows that the UBC
cannot be held liable for the contract between Local 95 and the WRVDC. Even if
such authority was inplied, the G-RVDC asserts that the UBC cannot be
considered the "enployer in fact" of Rajek wthin the meaning of Sec.
111.02(7), Stats. The UBC and the GFRVDC concl ude that the conplaint nust be
di smi ssed.

DI SCUSSI ON
The Alleged Violation of Sec. 111.06(1)(d), Stats.

As detailed in Dec. No. 26257-A, this claimis within the Comrission's
jurisdiction because the NLRB has declined to assert its jurisdiction over the

one-person unit at issue here. Al t hough the WEPA beconmes the |aw governing
this point, 2/ standards established in federal |aw nust be applied to the
merits of this dispute due to the unique circunstances posed here. | ssues of

successorship underlie both the Sec. 111.06(1)(d) and (f), Stats., clains. As
detailed in Dec. No. 26257-A, federal law governs the Sec. 111.06(1)(f),
Stats., claim The Suprene Court, in Howard Johnson v. Detroit Joint Executive
Board, Hotel and Restaurant Enployees and Bartenders International Union, AFL-
G O has noted:

It would be plainly inconsistent . . . to say that the
basic policies found controlling in an unfair |abor
practice context may be disregarded . . . in a suit

under (Section) 301, and thus to pernmt the rights
enjoyed by the new enployer in a successorship context
to depend upon the forumin which the Union presses its
claims. 3/

To avoid this inconsistency, federal |aw governing successorship wll be
applied to the nmerits of both clains.

Before addressing the Union's Sec. 111.06(1)(d), Stats., claim it is
necessary to address the claimof the UBC and the G-FRVDC that the claimis not
timely. Sec. 111.07(14), Stats., states "the right of any person to proceed
under this section shall not extend beyond one year from the date of the

2/ The NLRA is silent on whether a state agency is to apply state or federal
| aw when acting under Section 14(c)(2). States have typically applied
state |aw See, for exanple, Kenpf v. Carpenters Local 1273, 229 Oe.
337, 49 LRRM 2637 (1961); and R ker v. New York State Labor Relations
Board, 51 LRRM 2558 (NY SupC, 1962), or a conbination of state and
federal |aw Conment at ors have viewed either approach to be consistent
with the legislative history of Section 14(c)(2): See, for exanple,
Corman, Labor Law - Basic Text, (West, 1976) at 26; and Aaron, The Labor-
Managenent Reporting and Disclosure Act of 1959, 73 HLR 1086, 1098-1099,
(1960).

3/ 417 US 249, 256, 86 LRRM 2449, 2451 (1974).
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specific act or unfair |abor practice alleged.” Wiether the dissolution of the
WRVDC and the alleged successorship of the UBC and the GFRVDC is dated from
March of 1989 or Novenber of 1988, it is apparent that the alleged refusal to
bargain the effects of that dissolution falls within a one year period
preceding the filing of the Septenber 15, 1989, conplaint which initiated this
matter.

It is now necessary to address the nerits of the anended conplaint. The
duty to bargain inposed by Sec. 111.06(1)(d), Stats., extends to an "enpl oyer"”,
which is defined at Sec. 111.02(7), Stats. This definition extends to "any
| abor organization or anyone acting in behalf of such organization" if the
| abor organization "is acting as an enployer in fact."

The record will not support a conclusion that the UBC or the GFRVDC has
ever acted as the "enployer in fact" of Rajek. Cohrs and Swan hired Rajek;
Cohrs nmoved her into a full-tine position; set her work schedule; and, wth
Swan, assigned her duties. He negotiated each contract covering her conditions
of enploynent. At no tine did he consult with the UBC or the GFRVDC regarding
such matters. \Wen Kopp sent Rajek the June 23, 1987, letter advising her of
the dissolution of the WRVDC, and inform ng her that she would have to apply to
the GFRVDC for enploynent, Rajek threw the letter away because:

It was from the Fox River Valley. I was not enployed
by them | was enployed by Wsconsin River Valley. It
meant nothing to nme. 4/

Thus, the record will not support a conclusion that the UBC or the G-RVDC ever
directly functioned as Rajek's "enployer in fact."

Nor will the record support a conclusion that Cohrs or the WRVDC acted on
behalf of the UBC or the GFRVDC to bind them as Rajek's enployer. Sec.
111.02(7), Stats., provides that the term "enployer"” can also enconpass "any
person acting on behalf of an enployer within the scope of his authority,

4/ Transcript (Tr.) at 78.
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express or inplied'. 5/ The record will not, however, support a conclusion
that Cohrs or the WRVDC acted on behalf of either the UBC or the G-RVDC
Initially, it should be noted that an International cannot be presumed, as a
matter of law, to be responsible for every act of a local union. 6/ Mbdre to
the point here, the record contains no persuasive evidence that the UBC or the
GFRVDC ever authorized Cohrs or the WRVDC to enploy Rajek on their behalf.
Rather, the record establishes that GCohrs neither sought nor received
aut hori zation fromthe UBC or the GFRVDC regardi ng enpl oyi ng Raj ek or regarding
the conditions of her enploynent. Nor will the record support an inplication
of such authority. Cohrs and the WRVDC actively opposed every restructuring
ef fort undertaken by the UBC from April of 1987 through June of 1989.

Local 95 has contended that the GFRVDC nust be considered the "successor"
to the WRVDC, whi ch has succeeded to the WRVDC s duty to bargain with Local 95.
The application of this body of Ilaw, developed prinmarily in response to
comer ci al transacti ons involving unaffiliated business entities, is
t roubl esone. However, given the conclusion that the UBC, the G-RVDC and the
WRVDC can not be considered a single entity, the application of this law is
i nevitabl e. In Fall River Dyeing & Finishing Corp. v. NLRB, the Court noted
that the relevant analysis "is primarily factual in nature and is based on the
totality of the circumstances of a given situation." 7/ The goal of the
analysis is to determine if the new enployer has "acquired substantial assets
of its predecessor and continued, without . . . substantial change, the
predecessor's business operations.” 8  The Court stated the factors defining
this "substantial continuity" analysis thus:

(W het her the business of both enployers is essentially
the sane; whether the enployees of the new conpany are
doing the same jobs in the same working conditions
under the sane supervisors; and whether the new entity
has the same production process, produces the sane
products, and basically has the sanme body of custoners.
9/

It can be noted that the GFRVDC serves the same nenbers the WRVDC did, and
provi des the sane type of services. However, Rajek did not apply to the GFRVDC
for enpl oyment, and the GFRVDC has not enployed her. Rather, the restructuring
elimnated the WRVDC, and provided the clerical services once provided through
that office through the GFRVDC and the Eau Claire offices. There is, then, no
continuity in working conditions. Since "the threshold criterion in
determ ning successorship is the continuity of the work force" 10/, and since
no such continuity exists here, no finding of successorship can be nade.

Even if the GFRVDC or the UBC could be considered a successor to the
WRVDC, no violation of the duty to bargain has been denonstrated here. A
demand to bargain is necessary to trigger the bargaining obligation as a nmatter
of NLRB 11/ and Commi ssion 12/ case law. No such demand has been denonstrated

5/ The NLRB has "uniformy held that determ ning whether soneone acts as an
agent under (the NLRA) requires applying conmon-law principles of
agency." See Morris, The Devel opi ng Labor Law, (BNA, 1983). \Wether or
not this standard is the same as that envisioned by Sec. 111.02(7),
Stats., is irrelevant here. Under no standard could Cohrs and the WRVDC
be found agents of the UBC and the GFRVDC Essential to a comon | aw
anal ysis would be nmutual consent between a principal and an agent that
the agent act on the principal's behalf, and control of the agent by the
principal (See footnotes 14/, 15/ and acconpanying text). Even assum ng
the UBC constitution is sufficient to establish the forner factor (a
dubi ous assunption, see authority cited at footnote 6/), the latter
factor is not present on this record.

6/ See United Mne Wrkers of Anerica v. Coronado Coal Conpany, 259 US 344
(1920); Coronado Coal Conpany v. United Mne Wrkers of Anerica, 268 US
295 (1925); and Anerican Steanshi p Conpany, 222 NLRB 196, 91 LRRM 1527
(1976).

7/ 482 US 27, 43; 125 LRRM 2441, 2447 (1987).

8/ Ibid., citing Golden State Bottling Co. v. NLRB., 414 US 168, 184, 84
LRRM 2839, 2845, (1973).

9/ Fall River, 482 US at 43, 125 LRRM at 2447.

10/ Morris, The Devel oping Labor Law, (BNA, 1983) at 726. Cf. to the Fifth
Suppl enent (1989) at 357: "Continuity of the work force . . . remains a
requi renent for determ ning successorship. In no decision since Burns

has the Board found successorship absent a finding of 'mpjority.

11/ See United States Lingerie Corp., 170 NLRB 750, 67 LRRM 1482 (1968).

12/ See M sercordia Hospital, Dec. No. 6931 (WERC, 11/64).
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here. Rat her, the case argued here focuses on the enforceability of the
contract negotiated by Cohrs and Sal non. This is reflected in the anended
conplaint, as well as in Local 95 s statement of the issues posed here. Except
for a brief note in the charge filed by Local 95 with the NLRB, Local 95 has
not demonstrated that it sought to bargain with either the GFRVDC or the UBC
regarding Rajek's termnation. In any event, the assertion that the agreenent
negoti ated by Cohrs and Salnmon covers the inmpact of the termination is, in
essence, an acknow edgenent that bargaining on this point has been waived. 13/
As noted above, the focus of the anended conplaint is enforcenent of the |abor
agreenent, and it is necessary to address that point.

The Alleged Violation O Sec. 111.06(1)(f), Stats.

As preface to addressing the nerits of this claim it should be noted
that this aspect of the amended conplaint can not be considered untinely filed.
The "specific act or unfair |abor practice alleged" by the anended conplaint is
the failure of the UBC and the GFRVDC to arbitrate Rajek's contractual clains.
The anended conplaint alleges that the agreement governing the dispute was in
effect, by its ternms, from Decenmber of 1988 until Novenber of 1990. The
conplaint initiating this matter was filed while this agreenent was, by its
terms, in effect. The amended conplaint, on this point, nust be considered
tinely filed.

Contrary to the assertion of Local 95, Cohrs can not be considered the
agent of the UBC or the GFRVDC. The agency rel ationshi p has been defined thus:

(1) Agency is the fiduciary relation which results
from the nanifestation of consent by one person to
another that the other shall act on his behalf and
subject to his control, and consent by the other so to
act .

(2) The one for whom action is to be taken is the
principal .

(3) The one who is to act is the agent. 14/
Essential to this relationship is the control of the agent by the principal.

A principal has the right to control the conduct of the
agent with respect to matters entrusted to him 15/

Even assuming the Constitution of the UBC could be considered to
establish such a relationship between the UBC and the WRVDC, the record
denonstrates that the UBC term nated the relationship before Cohrs attenpted to
negotiate the collective bargaining agreenent Local 95 seeks to enforce. As
early as April of 1987, the UBC sought to exercise its authority to dissolve
the WRVDC. Even assum ng the January, 1988, stipulation issued by the District
Court can be read to continue an agency relationship between the UBC and the
WRVDC, that relationship was unequivocally termnated by Lucassen's July 21,
1988, decision affirming the dissolution of the WRVDC. Cohrs' appeal of that
deci sion had been denied before he negotiated the |abor agreement Local 95
seeks to enforce here. Control is essential to the agency relationship, and by
no later than Novenber 4, 1988, the UBC had unequivocally informed Cohrs that
he could not act on their behal f.

Cohrs, on behalf of the WRVDC, and in defiance of the action of the UBC
and its Executive Board, chose to negotiate a collective bargai ni ng agreenent
with Salnon in Decenber of 1988. At the tine he did so, he was not acting as
the agent of the UBC or of the GFRVDC

The only other basis upon which the |abor agreenent could be considered
binding on the UBC and the GFRVDC is if either of them can be considered a
successor to the agreenent. As discussed above, neither can be. John Wley &
Sons v. Livingston 16/ marks the nost expansive view of the rights of enployes
of a merged business entity undertaken by the Court. In WIley, the Court noted
the policy basis for inposing on the successor the predecessor's obligation to
arbitrate:

Enpl oyees, and the union which represents them
ordinarily do not take part in negotiations leading to
a change I n corporate ownership. The negotiations will
ordinarily not concern the well-being of the enployes,
whose advantage or disadvantage, potentially great,

13/ See Metropolitan Edison Co. v. NLRB, 460 US 693, 112 LRRM 3265 (1983).

14/ Rest at ement, Second, Agency, Section 1 (American Law Institute, 1958).

15/ I bid., Section 14.

16/ 376 US 543, 549, 55 LRRM 2769, 2772 (1964).
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will i nevitably be i nci dent al to t he mai n
consi derati ons. The objectives of national |[abor
policy, reflected in established principles of federal
law, require that the rightful prerogative of owners
i ndependently to rearrange their businesses and even
elimnate thenselves as enployers be balanced by sone
protection to the enpl oyees froma sudden change in the
enpl oynent rel ati onshi p. The transition from one
corporate organi zation to another will in nost cases be
eased and industrial strife avoided if enployees'
claims continue to be resolved by arbitration rather

than by "the relative strength . . . of the contending
forces,"
These considerations are not posed on this record. In Wley, the Court
acted to protect the interests of enployes hired by the successor. Those

interests were reflected in a |abor agreenment negotiated through good faith
col | ective bargai ning between the predecessor enployer and a union.

This case does not involve enployes hired by a successor or the
enforcement of a collective bargaining agreement negotiated between parties
asserting conflicting, but good-faith interests. |In this case, both Rajek and
Cohrs were aware that the UBC restructuring would dissolve the WRVDC. Wet her
or not Sal non understood this at the tine the agreement was negotiated can not
be determined on this record, since Salnmon did not testify and neither Cohrs
nor Rajek informed him of the underlying dispute. It is, however, apparent
that the contract negotiated by Cohrs with Salmon was not an arms-length
transaction between parties with adverse interests. Rather, the agreenent was
the end result of a bitter fight over the UBC-ordered restructuring, and an
attenpt on Cohrs' part to inpose a substantial anobunt of severance pay on
either the UBC, the GFRVDC, or both. That neither Cohrs nor Rajek could
specifically recall the terns of the |abor agreenent preceding that at issue
here reflects this. That none of the agreenments preceding the 1988-90
agreenent included the severance and notice of termination provisions at issue
here also reflects this. That the 1988-90 agreenent, which included the
"NOTI CE OF TERM NATION' provision was nade effective during the term of an
agreement which did not include the provision reflects this. Finally, that
nei ther Local 95 nor Cohrs nade any claimon the assets of the WRVDC reflects
this. \Watever may be the merits of the underlying dispute between Cohrs, the
UBC and the GFRVDC, that dispute can not serve as a basis to enforce the |abor
agreenent asserted here. What ever is said of the bargaining context to that
agreenent, it is apparent that the policy concerns articulated in Wley do not
apply.

In sum GCohrs was not acting as the agent of the UBC or the GFRVDC when

he negotiated the agreenment sought to be enforced by Local 95 here. Beyond
this, it can not be said that the UBC or the GFRVDC are successors to the
VWRVDC. It follows that neither the UBC nor the WRVDC can be found to be

parties to the agreenent negotiated by Cohrs and Sal nobn, and that neither the
UBC nor the GFRVDC was under any obligation to arbitrate any dispute arising
under that agreenent.

Dated at Madi son, Wsconsin, this 16th day of January, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Ri chard B. McLaughlin, Exam ner
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