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FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Local 21, Service Enployees' International Union, AFL-CIO having, on
May 23, 1990, filed a conplaint with the Wsconsin Enploynment Relations
Conmi ssion alleging that the La Crosse School District had commtted prohibited
practices within the neaning of Secs. 111.70(3)(a)l, 3 and 5 of the Munici pal
Enpl oyment Rel ations Act, herein MERA; and the Comm ssion having, on July 5,
1990, appointed Lionel L. CrowWey, a nenber of its staff, to act as Exam ner
and to mamke and issue Findings of Fact, Conclusions of Law and O-der as
provided in Sec. 111.70(5), Stats.; and hearing on said conplaint having been
held in La Crosse, Wsconsin on Septenber 5, 1990; and the parties having filed
briefs which were exchanged on January 18, 1991; and the District having filed
a reply brief which was exchanged on February 14, 1991; and the Exam ner having
consi dered the evidence and argunments of counsel and being fully advised in the
prem ses, makes and issues the follow ng Findings of Fact, Conclusion of Law
and Order.

FI NDI NGS OF FACT

1. That Local 21, Service Enployees' International Union, AFL-C O
hereinafter referred to as the Union, is a labor organization wthin the
nmeaning of Section 111.70(1)h, Stats., and is the recognized exclusive
bargaining representative of all enployes of the District classified as
Custodian, Apprentice Custodian, Goundskeeper, Wrehouse Technician and
Engi neer Custodian I, Il and I1l1l; and that its offices are located in La

Crosse, Wsconsin 54601.

2. That the School District of La Crosse, hereinafter referred to as
the District, is a municipal enployer which operates a public school system for
the benefit and education of the inhabitants of the District, and its principal
offices are |ocated at 807 East Avenue South, La Crosse, Wsconsin 54601.

3. That the Union and the District are parties to a collective
bargai ning agreenent covering the period of January 1, 1989 through
Decenber 31, 1991; that said agreement contains a grievance procedure which
culmnates in final and binding arbitration; and that said agreenment contains
the followi ng provision which was new | anguage for the current contract:

ARTI CLE V
SENIORITY, PROMOTI ONS, LAYCFFS

B. It is the intention of the Parties to fill any
vacancy with the best qualified candidate. | f
qgqualifications are deened equal, the position shall be
awarded according to seniority. The District shall

make such deterninations but the Executive Board or the
Union may, within five (5) days, subject the matter to
gri evance procedure.

4. That in early 1989, the District posted a vacancy in an
Engi neer Custodian Il position; that at |east eight bargaining unit nenbers bid
on this position; and that after reviewng the personnel files and the bid
applications of the candidates, the District interviewed three enployes who
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were deenmed the most qualified and after the interviews, the District awarded
the position to Jim Speropul os who was determ ned to be the nost qualified but
was not the nost senior candidate.

5. That the Union, on behalf of the seven enployes who also bid for
this position, filed a grievance alleging the District violated Article V,
Section B; that the Union requested that the District supply it with certain
information with respect to the selection of Speropulos; that the District gave
the Union the actual interview format of the three candidates interviewed
including the actual test questions and the interviewers' evaluation of the
candi dates; that the District allowed the Union access to an individual's
personnel file only upon the request of the individual enploye; that the
District inforned the Union the information given to it was sensitive
information and was to be used only by the Union and not dissem nated to all
its menbers; that after receipt of this information, the Union indicated it
woul d process the grievance on behalf of the nobst senior bargaining unit
enpl oye; and that after processing this matter to Step 3, the Union wthdrew
the grievance.

6. That on or about March 13, 1990, the District posted a vacancy in
an Engineer Custodian | position at the Lincoln Mddle School; that the
District reviewed the applications and personnel files of the bidders and
interviewed those deemed the highest rated candidates; that after interview ng
those, the District selected KermKing as the nost qualified bidder; and that
Kerm Ki ng was not the nost senior bidder.

7. That in April, 1990, the Union filed a grievance on behalf of 5 of
the 7 bidders for the position awarded to Kerm King; that by a letter dated
April 10, 1990, the Union requested "any and all information pertaining to the
bidding of the ECL position at Lincoln Mddle School"; that the District
refused to give the Union the actual test questions asked of the bidders as
well as the test answers or a list showing the actual test scores of nanmed
i ndividuals; that the District told the Union it would disclose the raw scores
without the nanes of the respective individuals tied to their respective
scores; and that individual enployes who requested to see their respective
i ndi vi dual scores were shown their scores and informed of any deficiencies.

8. That the District refused to give the actual test questions on the
grounds that to do so would eventually exhaust the list of potential technical
qguestions, and with foreknow edge of these questions, the test would not be a
true test of know edge by the candidates; and that the District offered to give
the Union the test scores of naned individuals upon the consent of the
i ndi vi dual .

9. That the information sought by the Union is relevant and reasonably
necessary to the Union's responsibility wth respect to contract
adm ni stration.

10. That the District has bona fide good faith confidentiality concerns
with releasing to the Union the actual test questions and answers used in the
selection of Kerm King so as to justify their non-disclosure; and that
confidentiality concerns with releasing the test results w thout perm ssion of
the individual enploye justifies the District's failure to provide this data,
in light of the mnimal burden placed on the Union to obtain consent of
enpl oyes to obtain the test scores of named individuals.

That upon the basis of the above and foregoing Findings of Fact, the
Exam ner makes the foll ow ng

CONCLUSI ON OF LAW

That the District, by not supplying the actual test questions used in the
sel ection of the Engineer Custodian | at Lincoln Mddle School as well as the
answers and the nanes of the applicants linked with their test results, has not
refused to bargain in good faith and has not commtted any prohibited practices
within the neaning of Sec. 111.70(3)(a)4, Stats. and has not derivatively
interfered with enployes in the exercise of their rights guaranteed in Sec.
111.70(2), Stats., in violation of Sec. 111.70(3)(a)l, Stats., nor has it
viol ated any other provision of Sec. 111.70(3)(a), Stats.

Upon the basis of the above and foregoi ng Findings of Fact and Concl usion
of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed in
its entirety.

Dated at Madi son, Wsconsin this 14th day of March, 1991.

By Lionel L. Ctowey /s/
Lionel L. Crow ey, Exam ner
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1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the time another 20 days
for filing a petition with the conm ssi on.

La CROSSE SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

BACKGRCUND

In its conplaint, the Union alleged that the District comitted
prohibited ©practices in violation of Sec. 111.70(3) (a), Stats., by
intentionally failing to disclose all job records used by the District to fill
a vacancy in April, 1990, thereby bargaining in bad faith. The District denied
that it had committed any prohibited practices and asserted that the records
were privileged and confidential .

Uni on's Position

The Union contends that the District has violated its duty to bargain in
good faith by its failure to provide the Union with relevant and necessary
information to admi nister the collective bargai ni ng agreenent. It points out
that the Commi ssion has adopted a broad di scovery standard for determ ning the
rel evancy of information and it insists that the informati on requested here is
essential to determine if the collective bargaining agreenent was violated. It
notes that the agreenent authorizes a conparison of relevant qualifications of
job bidders and a requirement that the District select the nost senior of
equally qualified candidates. It subnmits that seniority provisions are of
maj or inportance to Union menbers and to allow the selection of a junior
enploye is a matter of extrene concern and the only way the Union can determ ne
if there has been a contractual violation is to obtain the data requested. The
Union clains that it is not sufficient to have an individual obtain his own
data because it is the conparative data that determ nes whether or not the
District has been consistent. It argues that without the data, the Union has
only the unsupported assertions of the District that it has been consistent.

Wth respect to the tests and answers, the Union notes that the test is
not validated and the District's untrained and wunqualified admnistrators
devel oped the questions and answers. The Union asserts that it needs the
guestions to independently determne if they are job related and it needs the
answers to check their accuracy. It maintains that as the grading of the test
is subjective, the Union has no way to determne if the District has been
consistent in the application of the answer standard. It further alleges that
the prior practice of the District supplying this information establishes the
necessity and inportance of providing this information. It concludes that
there is no question that this information is relevant and necessary to enforce
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t he agreenent.

The Union contends that the District's basis for non-disclosure of the
information is without nerit in law or fact. It clains that it is entitled to
obtain all information related to wages, hours and conditions of enploynent and
none of the information sought can be construed as confidential such as health,
mental health, chemnical dependency or other information where some independent
claimof privacy may be asserted. It points out that the infornmation sought is
credentials, evaluation and job perfornmance over which there is no expectation
of privacy on the part of enployes nor were enployes ever told that this

information was confidential. The Union argues that if the District has sone
fear of liability exposure due to disclosure of this information, such fear is
not supported in fact or |aw The Union insists that it treated this

information discreetly in the past and there has been no conplaint by anyone of
any disclosure, so any fear of disclosure by the Union is unfounded.

The Union argues that the District has no proprietary basis in the test

guestions and answers. It points out that they were disclosed in the past, and
these were not designated confidential or proprietary nor were enployes told
they were confidential. It maintains that the test itself is not the kind of

test protected by proprietary concerns as it was not devel oped, purchased or
adm nistered by an independent source and because it is not labelled as
confidential, enployes who frequently bid for jobs are not prevented or
di scouraged fromdisclosing it, so it will eventually beconme common know edge.
The Union insists that the District has failed to carry the burden to
establish a privacy or proprietary concern with respect to the requested
information. It requests a finding by the Conmi ssion of a prohibited practice
and an order for the appropriately requested renedy.

District's Position

The District contends that it comtted no prohibited practices. It
recogni zes that the Union is entitled, upon request, to information which is
rel evant and necessary to fulfill its negotiation and contract adm nistration

responsibilities; however, it maintains that the Union's nmere assertion that it
needs information does not autonatically require the District to provide all
the information requested or that it be in the exact formsought. The District
submts that the Union has the burden of proving that the infornmation requested
is relevant and even where it neets this burden, the District is not required
to produce information where the District can show legitinate and substanti al
reasons for its non-disclosure.

The District insists that its offer to provide cunul ative scores to the

Union provides sufficient information so the Union can fulfill its duty of
representation. It clains that the privacy of enployes and the need to protect
the integrity of the test constitutes a proper objection to disclosure. It

further submts that the Union has failed to establish the relevancy for all
the informati on sought.

The District asserts that it has net the burden of proving that it has
reasonable and legitimate reasons for not disclosing the test questions and
answers, the individual scores and individual responses to the test questions.
The District admits it gave the Union this information in 1989 and expressed
concerns then about keeping this information confidential, but this one
i nstance does not establish a past practice. It takes the position that it
reconsidered its position in order to better protect enploye confidentiality
and the integrity of its test questions. The District points out that it has
offered to provide the list of all scores without nanes as well as individual
scores to those who request them and is willing to review the test questions
and answers where appropriate. The District alleges that its test is not a
psychol ogi cal test and does not neasure aptitudes but is a general know edge
test which does not require an expert to draw up. The District insists that
its conduct is consistent with the test set forth in Detroit Edison Co. V.
NL.RB., 440 US., 301, 50 L. Ed. 2d 333, 99 S C. 1123 (1979), by
appropriately balancing the interest to protect confidentiality with a m ni mal
burden on the Union which does not prevent it from carrying out its
responsibilities.

The District also refers to its concern to protect the integrity of its
testing procedure as each applicant is asked a series of technical questions
and as the nunber of such questions is limted, it would not be long before
enpl oyes would have access to all questions which would then destroy their
testing val ue. It believes this denonstrates the need to keep the questions
and answers confidential .

The District contends that the Union has failed to nmeet its burden of

proof regarding the relevancy of the information sought. It clainms that the
Uni on has advanced no argunent that it needs anything nore than the applicants'
scores and the Union's only argunent that the District did not fill the vacancy

with the best qualified candidate is that the candidate selected was |ess
seni or than four other candi dates. The District maintains that the Union has
not asserted that the District's criteria, evaluation process or test questions
are unreasonable but sinply asserts it needs the information to evaluate for
itself that the enploye selected is the "best qualified", i.e. substitute its
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judgment for the District's and wusurp the District's right to determne
qualifications. The District insists that the Union does not need scores
conplete with nanes as each enploye who is grieving can supply his own score
and by sinple deduction, the Union can determ ne whether seniority has been

fol | owned. The District rejects the Union's arguments wth respect to
validating the test as bogus because there was no proof offered that a
knowl edge test need be validated. It submits that the Union has not net its

burden of proof and there is no nerit to the Union's request for the scores as
wel |l as correspondi ng nanes of applicants.

The District alternatively argues that if any relief is granted, it
should be limted to the cunulative score sheet as this would allow the Union
to adequately determ ne whether seniority was ignored and to determ ne whether
a grievant is as qualified as the enploye who was awarded the position. The
District takes the position that it has a proprietary interest in the test
guestions and answers and t hese should not be disclosed to the Union.

The District insists that it has not conmtted any prohibited practice,
that the Union has failed to prove the rel evance of the information sought, and
that the information is confidential to protect the rights of the enploye and
is proprietary to protect the integrity of the tests. It requests a finding
that no prohibited practice has occurred.

DI SCUSSI ON

It has |ong been held that a nunicipal enployer's duty to bargain in good
faith pursuant to Sec. 111.70(1)(a), Stats. includes the obligation to furnish,
once a good faith demand has been nade, information which is relevant and
reasonably necessary to the exclusive bargaining representative's negotiations
with the enployer or the administration of an existing agreenent. 2/ \Wether
information is relevant is determ ned under a "discovery type" standard and not
a "trial type standard". 3/ The exclusive representative's right to such
information is not absolute and must be determined on a case-by-case basis, as
is the type of disclosure that will satisfy that right. 4/ Were infornation
is relative to wages and fringe benefits, it is presunptively relevant and
necessary to carrying out the bargaining agent's duties such that no proofs of
rel evancy or necessity are needed and the burden is on the enployer to justify
its non-disclosure. 5/ In cases involving other types of infornmation, the
burden is on the exclusive representative in the first instance, to denonstrate
the relevance and necessity of said information to its duty to represent unit
enmpl oyes. 6/ The exclusive representative is not entitled to relevant
information where the enployer can denonstrate reasonable good faith
confidentiality concerns and/or privacy interests of enployes. 7/ The Enpl oyer
is not required to furnish information in the exact forum requested by the
exclusive representative and it is sufficient if the information is made
available in a manner not so burdensome or time-consunming as to inpede the
process of bargaining. 8/

Turning to the facts of the instant case, the Union, by a letter to the
District dated April 10, 1990, requested "any and all information pertaining to
the bidding of the ECl position at Lincoln Mddle School." 9/ This is a very
broad request for information but the parties have narrowed this dispute to
essentially two pieces of information, nanely, the actual test given for the
position with the test answers and the test scores of each individual

2/ M | waukee Board of School Directors, Dec. No. 24729-A (Gratz, 5/88),
affirmed Dec. No. 24729-B (WERC, 9/88); Racine Unified School District,
Dec. No. 23094-A (Crowl ey, 6/ 86) , aff'd by operation of Taw,
Dec. No. 23094-B (WERC, 7/86); Qutaganie County (Sheriff's Departnent),
Dec. No. 17393-B (Yaeger, 4/80), aff'd by operation of T[aw, Dec.
No. 17394-C (WERC, 4/80).

3/ Proctor and Ganble Mnufacturing Co. v. NL.RB., 102 LRRM 2128 (8th
Gr., 1979).

4/ M | waukee Board of School Directors, Dec. No. 24729-A (Gatz, 5/88)
affirmed Dec. No. 24729-B (WERC, 9/88) citing Detroit Edison, supra, and
Qut agam e County, supra at n.2.

5/ M | waukee Board of School Directors, supra n.2 and 4.
6/ I d.
7/ Detroit Edison, supra; Safeway Stores v. NL.RB., 111 LRRM 2745

(10th Gr., 1982); Soule dass and dazing Conmpany vVv. NL.RB.,
107 LRRM 2781 (1st G r., 1981).

8/ Cncinnati Steel Castings Co., 24 LRRM 1657 (1949).

9/ Ex. 10
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enpl oye. 10/

The District has argued that the test questions and answers were not
shown to be relevant by the Union to its duty of representing bargaining unit
enpl oyes and has relied on Detroit Edison, supra, for its non-disclosure of
these. The Court did not address the District's relevance argunent in Detroit
Edi son, and applying the liberal test of relevance enpl oyed by the Comm ssion,
the test questions and answers |lead to a conclusion on the relative ranking of

bi dders for the position. Job relatedness of the test, fairness of
admnistration, clarity of test questions and the correctness of test answers
are all relevant to a grievance on the District's selection and thus the
request neets the reasonably relevant test. As rel evance has been established,
the District must denmonstrate bona fide reasons for the non-disclosure. The
District's reason for its non-disclosure is that after releasing this
information over a period of time, the entire gamut of questions wll becone

comon know edge and the test will no longer be a true test of know edge. 11/

In Detroit Edison, the Court held that an Enployer need not disclose to the
Union the test battery and answers of a psychol ogical aptitude test. The Court
found that the release of the test would conpromise its validity. In Detroit
Edi son, the test was a validated aptitude test, whereas in the present case,
the test has not been validated nor is it a psychol ogical aptitude test. This
di stinction however does not require a different result. It was not asserted
that the District could not give enployes this type of test. Also, a general
know edge test applies an objective measure of enploye qualifications rather
than the subjective judgment of the District and this is nmore desirabl e because
suspicion of discrimnation and favoritisimis allayed. 12/ The disclosure of
the tests and answers over time would nmake the test of little value, |eaving
the District's decision wth respect to qualifications to be entirely
subj ecti ve. Thus, the District has a bona fide and reasonable basis for not
di sclosing the test questions and answers. The Union's argunent that because
the District disclosed the first test questions, it is obligated to continue to
do so, is not persuasive. The District, when it released the first test,
informed the Union that this information was confidential 13/, and while there
is no evidence that the Union did not respect the confidentiality of this
information, the District is not obligated to rely on the Union's maintaining
the confidentiality of such tests. As noted in Detroit Edison, the security of
the tests are only as effective as the sanctions available to enforce them and
here there is substantial doubt as to what sanctions would be available to the
District should confidentiality be breached. The right of the Union to obtain
information and the interest of the District in non-disclosure of said
information involves a delicate balancing of these conflicting interests. The
Union nmade a blanket request for all information related to the selection of
the EC 1 and did not specify that a particular test question or questions were
problematical or that the test was unrelated to the job or unfair overall or

that this information was critical in determining whether the District's
decision as to qualifications was arbitrary, capricious, discrimnatory, or
unreasonable on the facts. There was no evidence that the Union sought to

di scuss alternatives that would satisfy its needs and the District's concerns.
The grievants who took the test would know what was on the test so that any
problems with it could be specified and addressed by the District wthout
disclosing the entire test and answers. The District's interest in
confidentiality when bal anced agai nst the bl anket request of the Union tips the
scales in the District's direction. Had the Union articulated a nmore specific
problem with the test, the balance may have tipped in its favor. Thus, it is
concluded that the District's refusal to disclose the test questions and
answers under the circunstances presented here did not constitute a refusal to
bargain in good faith and was not a violation of Sec. 111.70(3)(a)4, Stats.

The second piece of information sought are the scores of individual
enployes linked to the nanes of those individuals. The District offered to
provide the scores w thout names attached and gave enployes who so requested
their actual scores. 14/ The District's refusal to provide nanes with scores
was based on privacy concerns for enployes. 15/ In Detroit Edison, supra, the
Court conditioned the release of the names linked to the test scores on the
Uni on' s obtai ning consent fromindividual enployes. The Court found that there
was a mninmal burden placed on the Union to obtain the consent, and in turn,
the information and the Conpany's interest in preserving individual enploye's
concerns in the confidentiality of his/her test score was well-founded and the
Conpany's non-di sclosure was not instituted to frustrate the Union's discharge
of its responsibilities. The evidence presented here established that the

10/ Tr. 35-36, 67-68.
11/ Tr. 70-71.

12/ El kouri and El kouri, How Arbitration Works (4th Ed., 1985) at 619.

13/ Tr. 22.
14/ Tr. 68, Ex. 11.

15/ Tr. 68.
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District would not allow the Union to inspect personnel files wthout the
enpl oye' s perm ssion and apparently this caused no problem for the Union. 16/

There was no showi ng that getting the enpl oyes' permission to have the District
disclose their scores would present any problem except for the candidate
sel ected, but by the process of deduction, that candidate would have the top
score which the District was not refusing to disclose. In balancing the
interests of the parties here, there is only a mnimal burden on the Union to
obtain the information sought and the evidence failed to denonstrate that the
District's concerns with confidentiality were not genuine or were to frustrate
the Union in its representational responsibility. Therefore, the District's
refusal to provide nanes of enployes linked to their scores did not constitute
a refusal to bargain in good faith with the Union and did not violate
Sec. 111.70(3)(a)4, Stats. Additionally, no other provision of the Minici pal
Enpl oynent Rel ati ons Act was shown to have been violated by the District, and
the conpl aint has therefore been dismssed inits entirety.

Dated at Madi son, Wsconsin this 14th day of March, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey /s/
Lionel L. Crow ey, Exam ner

16/ Tr. 21.
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