STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

DEPERE EDUCATI ON ASSOCI ATI ON
: Case 15
I nvol vi ng Certain Enpl oyes of : No. 42979 ME- 363

Deci si on No. 26572
DEPERE UNI FI ED SCHOOL DI STRI CT

Appear ances:
M. Ron Bacon, Executive Director, United Northeast Educators,

1136 Mlitary Avenue, Green Bay, Wsconsin 54303, appearing on behal f
of the Associ ation.

Melli, Walker, Pease & Ruhly, S.C., by M. James K. Ruhly, 119 Martin
Luther King Jr. Blvd., Suite 600, Madison, Wsconsin 53701- 1664,
appearing on behal f of the District.

FI NDI NGS OF FACT
CONCLUSI ONS OF LAW AND ORDER
CLARI FYI NG BARGAI NI NG UNI T

DePere Education Association, having filed the instant petition with the
W sconsin Enmpl oynent Rel ati ons Comm ssion on COctober 17, 1989, requesting that
the Conmmission clarify the voluntarily recognized collective bargaining unit
consisting of "all professional staff menbers, excluding substitute teachers,
supervi sory and managerial personnel” to include two positions, Health Services
Coordi nator (School Nurse) and G fted and Tal ented Coordi nator, which positions
were created after voluntary recognition occurred; and hearing having been held
in abeyance until settlenent efforts failed; and thereafter, a hearing having
been held on January 29, 1990 at DePere, Wsconsin before Exam ner Sharon
Gal | agher Dobish, a menber of the Conmission's staff; and a stenographic
transcript of the proceedings having been nade and received on February 15,
1990; and all briefs having been received and exchanged by the Exam ner by
April 13, 1990; and the Conm ssion having considered all of the evidence and
arguments herein and being fully advised in the prem ses, hereby nakes the
foll ow ng

FI NDI NGS OF FACT

1. That the DePere Education Association (hereafter the Association) is
a labor organization with offices located c/o United Northeast Educators,
1136 Mlitary Avenue, Geen Bay, Wsconsin 54303.

2. That the DePere School District (hereafter the District) is a
muni ci pal enployer and has its offices located at 1700 Chicago Street, DePere,
W sconsi n 54115.

3. That in the late 1960's, the District voluntarily recognized the
collective bargaining unit in issue here which is described as follows in the
parties' 1987-89 collective bargai ning agreenent:

The Board recognizes the Association as the sole
representative for negotiations in regard to wages,
hours and conditions of enploynent for all professional
staff menber s excl udi ng substitute t eachers,
supervi sory, and manager i al per sonnel . These
prof essional staff nenbers are referred to as teachers
hereafter in other parts of the contract;

and that neither the Association nor the District proposed to change the
recognition clause of the 1987-89 «collective bargaining agreenent when
negoti ati ons opened for a new agreenent in the Spring of 1989.

4. That the positions of Gfted and Tal ented Coordinator (hereafter GIC)
and Health Services Coordinator (hereafter HSC) are currently excluded fromthe
unit represented by the Association; and that the District contends the Gfted
and Tal ented Coordinator is a supervisory enploye and asserts that the Health
Servi ces Coordinator is a confidential/nmanagerial enploye.

5. That approxinmately four or five years ago, the District initiated a
program for dfted and Talented (hereafter GI) students; that from its
inception until the 1989-90 school year began, the District enployed a part-
time (50% GI Aide, Mary Garber, who worked under the gui dance and supervi sion
of the Building Principals; that the GI program was originally conceived as a
mentoring program in which teachers who volunteered to be nmentors would work
with students outside of regular school tine in educational areas where the
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students had been identified by the GI' Aide as gifted and talented; that
teachers who volunteered for nentoring then received released tine fromtheir
contracts in recognition of the time spent nmentoring; that although this
nmentoring portion of the GI Programis still functioning in the District, as of
the 1989-90 school year, the District decided to change the thrust of the GT
Programto one prinmarily delivered by the classroomteacher in conjunction with
the regul ar education program that the GI Aide, Garber, had no input into this
District decision; that as of the 1989-90 school year, the District has
provided the GI Program for identified GI students in grades 2 through 9; that
the District's long range plan is to provide GI programming to GI students in
their classroons in grades 2 through 12; that due to the classroom setting
delivery of the GI Program a teacher may or nay not have GI students assigned
to his/her classroom in succeeding years by the Building Principal (who
normal | y makes such assignments), and, therefore, a teacher nay or may not be
involved in the GI Program from year to year; that to date the factor
determ ning whether a teacher will be involved in the GI Program has been the
Principal's assignment of a GI student or students to the teacher's classroom
that the GI Program is a State-nandated program that the GI Coordinator to
date has had no role in hiring or selecting teachers for the GI classroom
Program that for the 1989-1990 school year, the District elevated Mary Garber,
then GI' Aide, to GI Coordi nator and Garber was asked to sign and did in fact
sign the follow ng individual enploynent contract which reads in relevant part
as foll ows:

G FTED AND TALENTED COORDI NATOR AGREEMENT

NAME: MARY O GARBER

This docunent will serve as an agreenent between the above
named person and the Unified School District of DePere.

Ms. Mary Garber will be enployed as Gfted and Talented
Coordi nator for the 1989-90 school year. This wll be
a 75% position.

Conpensation for these duties will be conputed on the salary
schedul e at Bachelor + 8 graduate credits with 5 years
experience for a total of $17,271.00.

that Garber's supervisor is Ms. Wwnda Richards, D rector of Curriculuni
Instruction and Staff Developnent; that Ms. Richards is a menber of the
District's nmanagenent team and she is not involved in the day-to-day
i mpl erentation, delivery or nonitoring of the GI Program that Garber has the
Wsconsin teaching certification required for the GI Coordi nator position; that
an adm nistrative or supervisory certification is not required for the position
and Garber does not possess these certifications; that the Building Principals
do not evaluate teacher performance in the delivery of the GI Program to GI
students; that the "Gfted/ Talented Coordinator” job description reads as
foll ows:

Qualifications:

1. Must have graduate cour sewor k in gifted
educat i on.

2. Must have W sconsin teaching certification.

3. 2 years experience wor ki ng with a
gifted/talented program is desirable.

4. Must possess an interest and ability in working
har noni ousl y with t eachers,

adm nistrators, parents and comunity for
the benefit of G T students.

5. Must have denonstrated | eader shi p and
organi zational skills.

Reports to: Director of CQurriculumInstruction and Staff
Devel oprent .

Job Coal : The G fted/ Talented Coordinator shall pl an,
nmonitor and support systematic progranm ng
options for identified GT students

beginning with differentiation of the
regul ar classroom curricul um

Per f or mance Responsibilities:

1. Coordi nate and i nplenent identification process.

2. Oversee all of pyramid nodel for integrated
gi fted educati on.
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3. Keep staff and parents inforned of program
process for identified students.

4. Recruit and train volunteers to work with GT
st udents.

5. Maintain a G T resource area in each buil ding.

6. Eval uate program and recomrend changes based on

| at est research.

7. Over sees (sic) t he devel opnent and
i mpl erentation of the district's long
range G T plan.

8. Devel op staff inservice on various nethods for
servicing G T students.

9. Serve as a consultant to curriculum commttees
for G T adaption.

10. Assunme other responsibilities as assigned by the
Di rector of Curriculunilnstruction and
Staff Devel oprent.

that since the beginning of the 1989-90 school year, there has not been a
situation where a classroom teacher has failed to do what is expected of them
by the GI Coordinator to deliver the GI Program that the GI Coordi nator has
not had any role in discharge or discipline during the 1989-90 school year and,
to date, she has not been told that she will or that she will not have a role
in such disciplining or discharge of teachers who are involved in the GI
Program that the GI Coordinator has not recommended the hire, pronotion, or
transfer of any teacher involved in the GI Program and that as the District
envisions the GI Coordinator job, the GI Coordinator would not be directly
responsi ble for discipline but would report problens to the Building Principal
and/or Richards and they woul d act thereon.

6. That the GI' Coordinator is responsible for the planning,
i mpl erentation, monitoring and evaluation of the GI' program and the
identification of GI students with the assistance of classroom teachers; that
the GI' Coordi nator observes/discusses the performance of individual classroom
teachers involved in the GI program but as of the date of the instant hearing,
Garber has not been required or requested to formally evaluate teachers
delivering the GI Program and Garber has not fornally evaluated the over-all GI
Program as yet (the latter being a requirement for Garber in 1989-90); that
during a typical work day, Garber travels to all three D strict schools; that,
Gar ber spends approximately 1/2 of her 75% worktine position neeting with and
2o0bserving classroom teachers, including talking with teachers about GI plans
and options, identifying GI students, and observing student classroom
performance during delivery of the GI program that Garber spends about 1/7 of
her work time teaching GI students such courses as "Bloonmlis Taxonomy" and
"Great Book d ub" and denonstrating GI program segnents in classroons, grades 2
through 9; that Garber also spends a portion of each day neeting wth
adm nistrators and parents of GI students and keeping records relating to the
program of each GI student and the identification of GI students; that prior to
the creation of the GI Coordinator position, Garber (as GI Aide) did not have
an official job description, nor was she officially allowed to work directly
with GTI students; that should a disagreenent arise between a classroom teacher
and Garber regarding how the GI' Program should best be delivered in a

classroom Garber would call in Ms. R chards to resolve the dispute; that such
di sagreenment has not arisen during the 1989-90 school year; and that the GI
Coordinator will have a role in developing and delivering GI in-service

programs for classroom teachers, although Garber has not been involved in this
heavily to the date of hearing.

7. That Margaret Henpel is the incunbent Health Services Coordinator and
she is certified as a Psychiatric Nurse; that Henpel also possesses a lifetine
teacher certification for grades 1-8; that M. Henpel was initially hired by
the District in Cctober, 1988, to fill the School Nurse position; that prior to
hiring Ms. Henpel as School Nurse, the District had enpl oyed another individual
in the School Nurse position since its creation in approximtely the 1987-88
school year; that prior to the 1989-90 school year, M. Henpel was asked to
sign and did in fact sign the follow ng individual enployment contract which
reads in relevant part as follows:

Nane: Mar gi e Henpel

This docunent will serve as an agreenent between the above
named person and the Unified School District of DePere.

Ms. Margie Henpel wll be enployed as Health Services
Coordinator for the term of August 28, 1989 to
August 27, 1990. Contract days shall include the 1989-
90 school calendar plus ten "follow through" days in
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June, July and August 1990.

Conpensation for these duties shall be $24, 000.00.
anmount shall be paid in twenty-four (24)

instal l mrents over the termof this contract;

that also at this time, the District gave M. Henpel

a new job description

whi ch re-nanmed her School Nurse position, "Health Services Coordinator"; that

the Health Services Coordinator job description reads as foll ows:

GOAL: To work within the educational process

encourage students and staff to obtain an opti mal
of health by the identification and intervention
actual or potential health problens one nmay encounter
and to utilize health education that would pronote
i nfornmed deci sion nmaking that would maintain or lead to

ones (sic) optimal |evel of health.
RESPONSI BI LI TI ES;
| . HEALTH ASSESSMENT

A)Direct screening of students and/or staff;
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1) Coordi nate the vision screening program and be responsible
for i ndi vi dual followup and/or
referral .

2) Coordi nate the hearing screening program and be responsible
for i ndi vi dual followup and/or
referral .

3)Coordinate the scoliosis screening program and be
responsi ble for individual follow up
and/or referral.

4)Provide for a bl ood pressure screening program

5. Provi de for physical assessnents as needed.

6. Attend ki ndergarten screening
program

B) Comuni cabl e Di sease Control :

1)Review all imunization records and naintain all students
at current required |evels.

2)Screen individuals or classroom groups as indicators arise
and refer to parents, or other
appropriate source, as needed.

3) Est abl i sh, mai nt ai n, review and enf orce district
comuni cabl e di sease policy.

4)Work with student, famly and community agencies as needed
to prevent the acquisition or
spreadi ng of disease.

C) Heal th Records:

1) btain health history on students annual ly.

2)Maintain current information on students with chronic
heal t h condi tions whi ch may
i nfluence their education.

3)Identify students not receiving regular health care and
i mpl erent a plan of care.

Il . HEALTH COUNSELI NG

A) Provi de counseling for individuals, famlies or groups:
I)Nutrition

2) Di sease control or nmanagemnent
3) G owt h and Devel oprent

4) Sexual ity

5)Fam |y change

6) Heal th ri sks

7)ot her health rel ated areas.

B) I nterventi on based on counseling:
1)Crisis Intervention

2)Facilities collaboration between staff, parents  or
pr of essi onal s

3)MD referral and Iliaison

4)Comunity referral and |iaison

5) Construct, inplenent and naintain nursing plan of care.
[11.HEALTH MAI NTENANCE

A) Speci al Education

1) Coordinate services for students that have speci al

physi cal , psychol ogi cal or
devel opnent al heal t h needs
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2)Attend nulti-disciplinary team (Mtean) neetings as
i ndi cat ed

3)Act as liaison for school, fam |y and physician.
B) Saf e Envi r onment

1) Est abl i sh gui delines for safe environnent
2)Establish accident, illness policy.

C) Heal t h Coordi nati on

1)Establish policy for the adm nistration of medication and
special diets

2)Coordinate and provide care for students with chronic
illness

3) Provi de resource for staff.

| V. HEALTH EDUCATI ON

A) Resource for Teachers

1) Provi de informati on, suggestions and material for classes
2)Be avail able as resource for health rel ated topics

3)Be available as resource for health related career
opportunities.

B) Curricul um
1)Be a nenber on health related curricul umcomittees

C) Staff Devel opment

1)Provide ongoing health related staff devel opnent
opportunities

V. HEALTH | NTERVENTI ON

AFirst Ald

1)Provide witten guidelines for dealing with comon school
related illnesses/injuries for first
ai d counsel ors.

2) Resource for maintaining school health supplies.

3) Organi ze and review health room | og.

4)Resource for first aid counselors in dealing with sick or
injuried (sic) students.

5)Provide first aid on an as-needed/ as-avail abl e basi s.

6) Respond to any nedi cal energenci es.

B) Emer gency Nursing Services

1) Mai ntai n supplies needed for emergency services.

2) Devel op policies/procedures for emergency services.

3) btain nmedi cal consultant for the district.

VI . PROGRAM MANAGENMVENT

A) Conmuni ty Liai son

1) School - Conmunity for health rel ated topics.

2)De Pere Public Health, Brown County Health, etc.

B) Heal t h Trends

Keep admi nistrators aware of current health trends, health
regul ations and health risks, and adapt

services to deal with these

C) Polici es and Procedures
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Devel op, inplenent and evaluate policies and procedures
related to health issues and services.

D) Record Keepi ng
1) Prepare and eval uate annual heal th servi ces budget.
2) Mai ntai n student health records.

3) Mai ntai n docunentation of health services.
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E) Eval uati on

1) Provi de eval uation of health prograns.

2)Submit yearly report, evaluation and recomrendati ons.
VI1.OTHER DUTI ES, as assigned by the district adm nistrator.

8. That Henpel's inmediate supervisor is Robert Josw ck, Director of
Pupi|l Services who is also the District's in-house representative for grievance
handl i ng and negotiations; that Henpel does not assist Joswick in any of his
| abor relations duties; that Joswi ck does not supervise Henpel on a day-to-day
basis or assign tasks to her, since Henpel knows her job as H'S. Coordinator
and does not need day-to-day supervision; that ordinarily Henpel sees M.
Joswick two or three times per week; that on a typical work day (Mndays),
Henpel spends the norning at the G ade School working with classroom teachers
regarding any health education needs they have; that Henpel nay teach snall
groups of children in or out of the classroomor she may counsel children one-
on-one during this tine; that Henpel wll also care for and supervise any
students at the Grade School who are ill and she will speak to parents about
their childrens' health problens; that in the afternoon on Mondays, Henpel goes
to the Mddle School where she spends tine with students doing individual and
peer group counseling and drug and al cohol programm ng; that after school she
al so presents a wellness program for Mddle School students; that Henpel has
office space in each school; that Henpel spends about 15% of her work tine
annually in the classroom teaching students about health related issues; that
as a general matter, Henpel, spends less tine teaching in the beginning of the
school year when she conducts student |learning and vision screening; that
beginning in the Spring of each school year, Hempel is able to and does spend
nore tinme in the classroom that one of Henpel's job responsibilities is to be
avail able to students who have been physically or sexually abused; that if a
child were to report abuse to Henpel, Henpel would give any witten reports she
woul d generate to the School Social Wrker (a nenber of the instant bargaining
unit) who maintains the District's files in such matters; that as HSC, Henpel
has not kept any abuse information in her own student files because no students
have ever reported any alleged abuse to her during the past year; that as of
the date of the instant hearing, Henpel had not heard of any conplaints of
abuse; and that Henpel has perforned no duties relating to abuse of students in
her HSC position, although at |east one physical abuse conplaint (a teacher
al | egedly sl appi ng two students) was nade by a student during the past year.

9. That Henpel has not participated in the fornul ation, determination or
i mpl erent ati on of managenment policy, with the exception of the fact that she
drafted District procedural policy regarding when and how certain District
enpl oyes may give prescribed nedications to students; that this medication
policy essentially designates a particular School Building enploye or enployes,
usually a clerical enploye in each Principal's office, who is to give students
prescribed or parentally required nedications during the school day and keep
records thereof; that this draft policy was subject to approval by the Board of
Education; that Henpel has no authority to commit the District's resources hy
al l ocating funds for purposes other than those listed in an original budget;
that pursuant to the section of Henpel's job description entitled "Program
Management . . . D) Recordkeeping," the HSC is expected to "prepare and
eval uate annual health services budget" but Henpel has not actually prepared or
reconmended a Health Services budget or had any role in defending a budget; and
that although Henpel's job description indicates that she is expected to
"submt yearly report, evaluation and reconmendati on" Henpel has not yet done
any of these tasks as HSC.

10. That the occupant of the position of Gfted and Tal ented Coordi nator
does not exercise supervisory responsibilities in sufficient conbination or
degree to nmake her a supervisory enploye; that the occupant of the Health
Services Coordinator position has de minimus input into the formulation,
determination and inplenentation of nanagenent policy and does not have
sufficient access to or involvenent in confidential matters relating to |abor
relations so as to nake her a confidential enploye.

Based upon the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. That Garber, the occupant of the Gfted and Tal ented Coordi nator
position, is not a supervi sory enpl oye wi thin t he neani ng of
Sec. 111.70(1)(o0)1, Stats. and therefore is a municipal enploye within the
nmeani ng of Sec. 111.70(1) (i), Stats.

2. That Henpel, the occupant of the position of Health Services
Coordinator, is neither a confidential nor nmnanagerial enmploye wthin the
nmeani ng of the Minicipal Enploynent Relations Act and therefore is a nunici pal
enpl oye within the meani ng of Sec. 111.70(1)(i), Stats.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and issue the follow ng
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ORDER CLARI FYI NG BARGAINING UNIT 1/

1. That the position of Gfted and Talented Coordinator shall be and
hereby is included in the bargaining unit described in Finding of Fact 3 above.

2. That the position of Health Services Coordinator shall be and hereby
is included in the bargaining unit described in Finding of Fact 3 above.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 1st day of August,

1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
By
A. Henry Henpe, Chalrnman
Her man Tor osi an, Comm ssi oner
WITiam K. Strycker, Commi ssioner?2
1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

Footnote 1/ Continued on Page 10.
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Foot note 1/ Conti nued

Not e:

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nail to the Conmi ssion.

-10- No. 26572



DEPERE UNI FI ED SCHOOL DI STRI CT

VEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

POSI TI ONS CF THE PARTI ES

The parties filed briefs herein. In its brief, the Association argued
that the GIC and the HSC should be included in the existing collective
bargai ning unit professional enployes. In this regard, the Association urged
that the GIC incunbent has not performed supervisory duties in sufficient
conbi nation or degree to warrant the position's exclusion fromthe unit. The
Association also argued that the HSC is neither a managerial nor confidential
position and its incunbent should therefore be included in the existing
bargai ning unit; that the incunbent of the HSC position has not, to date, been
invol ved in the budgetary process or in policy-making on any significant |eve
or to any significant extent; and that the HSC has not, in fact, allocated or
conmitted District funds. Additionally, the Association urged the HSC
i ncunbent has not had any contact with confidential |abor relations matters and
that unless the medical/counseling information that the HSC m ght becone privy
to is found insufficient to neet definition of a "confidential" enploye,
potentially large nunbers of enployes mght be excluded from representation in
the future. Finally, the Association contended that the type of work done --
pr of essi onal work which contributes to the educational goals of the District --
by both the GIC and the HSC should control their unit placenment rather than
their relationship to bargaining unit enployes.

The District argued in its initial brief that the HSC should be excl uded
from the bargaining unit as a confidential enploye, asserting that the
i ncunbent HSC was hired to assist the District in the detection of abuse; that
the HSC is the only enploye who could fully perform these duties as envisioned
by the District; that the information that the HSC might gather could lead to
teacher discipline and therefore that inclusion of the position in the unit had
the potential for conflicting loyalties. |In addition, the District argued that
the HSC is a nanagerial enploye based upon the position's alignnent wth
management and its budgetary and policy responsibilities described in the HSC
position description. Wth regard to the GIC, the District contended that the
position is supervisory due to the GIC s supervisory and evaluative authority
over teachers with GI students in their classroons, and argued that if the GIC
position were included in the existing unit, the incunmbent would not be able to
do the GIC job fully.

In a reply brief, the District urged the Commssion to reject t
Association's contention that the exclusion of the HSC would lead to t
exclusion of many enployes, citing the unique nature of the HSC job in t
context of needs and past experiences of the District, and the specific
qualifications of the incunbent HSC. The District also argued that the GIC s
supervisory duties are real and significant, contrary to the Association's
assertions, and that the incunbent GIC is the only supervisor of the delivery
of GTI program

he
he
he

DI SCUSSI ON:
G fted and Tal ented Coor di nat or

The Conmission considers the following factors in determ ning whether a
position is supervisory. Not all of the criteria need be present for a
position to be found supervisory. Rather, in each case the inquiry is whether
the supervisory criteria described below are present in sufficient conbination
and degree to warrant the conclusion that the position is supervisory.

1. The authority to effectively recommend the hiring,
pronoti on, transfer, discipline or discharge of

enpl oyes;

2. The authority to direct and assign the work force;
3. The nunber of enployes supervised, and the nunber
of other persons exercising greater, simlar or |ess
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his or her skills or
for his or her supervision of enployes;

5. \Wether the supervisor is primarily supervising an
activity or is prinmarily supervising enpl oyes;

6. Wether the supervisor is a working supervisor or
whet her he or she spends a substantial majority of his
or her tinme supervising enployes; and

7. The anmount of independent judgnment exercised in the
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supervi sion of enployes. 2/

Concerning the GIC and its incunmbent Mary Garber, we conclude that Garber
does not perform supervisory duties in sufficient conbination or degree to
warrant her exclusion as a supervisor. W note that Garber's pay is not
comensurate wth supervisory status; that her evaluative duties, when
performed, will focus on the effectiveness of the Program and not the teacher's
per f or mance; t hat Building Principals and Ms. Richards (D rector of
Curriculum I nstruction and St af f Devel oprent ) possess t he primary
responsibility and authority to evaluate the day-to-day perfornance of the
teachers; that if a disagreenment arose between a teacher and Garber regarding
how the GI Program should be delivered, Richards, Garber's supervisor, would
make the ultimate decision; that Garber has not effectively recomrended the
hire, pronotion, transfer, discipline or discharge of any teacher and that
Garber does not assign or direct teachers, although she does place volunteer
teacher nentors with GI students as part of the nmentoring portion of the GT
Program and that Garber denonstrate-teaches portions of the GI' Program to
assist teachers in delivering the program to their GI students. Further, we
note that if teacher discipline or discharge were necessary due to faulty
delivery of the GI Program by a teacher, the final decision on whether to
pursue such actions would be made by the Building Principal and/or Richards,
not by Garber.

As Garber is not a supervisory enploye, her position has been placed in
the Association's unit.

Heal t h Servi ces Coordi nat or

The Commission has held that for an enploye to be confidential, the
enpl oye nust have significant access to, know edge of, or participation in

confidential matters relating to l|abor relations. Information is confidential
when it
1.Deal(s) wth the enployer's strategy or position in
col l ective bar gai ni ng, contract adm n-
istration, litigation or other simlar nmatters

pertaining to labor relation and grievance
handling between the bargaining representative
and the enpl oyer; and

2.1s not information which is available to the bargaining
representative or its agents. 3/

~The District does not assert Henpel has access to confidential |abor
relations materials, such as grievances, nenos, correspondence or other

docunents relating to bargaining strategies, litigation or budget proposals.
Instead, the District focuses on Henpel's role vis-a-vis abused students as the
basis for Henpel's confidential status. VW note that Henpel has not been

approached by any District students or their parents in regard to any of the
i ncidents of alleged physical or sexual abuse. Thus, Henpel has played no role
what soever in the investigation or discipline of District enployes. Conpar e,
M | waukee County (Sheriff's Departnent), Dec. No. 22519 (VERC, 4/85). I'n
addition, it appears fromthe record and from Sec. 48.981(7), Stats., that if
Henpel is involved in the future in investigating allegations of abuse, her
role would be limted to gathering facts, a function we have previously found
insufficient reason for concluding that a position should be excluded as
confidential . Cty of Mnitowc (Police Departnent), Dec. No. 20696 (WERC,
5/ 83).

We acknow edge the District's concerns about conflicting loyalties of
enpl oyes who job responsibilities may place themin a position of taking action
which could lead to a co-worker's discipline. However, we note that the
District enploys Counsel ors and Social Wrkers who may deal with allegations of
abuse, and that there is no showing that the use of these enployes (who are
menbers of the instant bargaining unit) has disrupted the District's ability to
respond to abuse cases. I ndeed, we note that the Social Wrker naintains the
District's files on abuse cases.

Thus, we find that Henpel is not a confidential enmploye within the
nmeani ng of MERA W turn to the District's contention that her position is
managerial, an issue which in our viewis a closer one.

In determ ning whether a position has managerial status, the Conmi ssion
considers the degree to which individuals participate in the fornulation,
determination and inplenentation of mnmanagement policy and/or possess the
authority to commit the enployer's resources, either by exercising the
authority to establish an original budget or by allocating funds for differing
program purposes wi thin an original budget. M | waukee v. VERC, 71 Ws.2d 709

2/ Town of Conover, Dec. No. 24377-A (WERC, 7/87); See also Sec. 111.70(1)
(o)1, Stats.

3/ Appl eton Area School District, Dec. No. 22338-B (WERC, 7/87); Menonbnee
FalTs School District, Dec. No. 13492-A (WERC, 10/85); Wsconsin Heights
School District, Dec. No. 17182 (WERC, 8/79).
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(1976);
Eau Caire County v. WERC, 122 Ws.2d 363 (CtApp 1984); Kewaunee County V.
VERC, 141 Ws. 2d 347 (CtApp 1987).

Participation in the formation, determnation and inplenmentation of
policy nust be " . at a relatively high level of responsibility" for such
participation to qualify an individual as a managerial enploye. Village of
Jackson, Dec. No. 25098 (WERC, 1/88), and cases cited therein. See also,
Portage County, Dec. No. 6478-C (WERC, 10/87); Town of Conover, Dec. No. 24371-
A (WERC, 7/87); Marathon County, Dec. No. 19130-E (WERC, 2/88) at p. 5; Door
County (Courthouse), Dec. No. 24016-B (WERC, 8/88), and cases cited therein.

For an enploye to be managerial based upon his/her ability to allocate
the enployer's resources, the enployes' activities nust significantly affect
the nature and direction of the enployer's operations. Village of Jackson,
supr a. If the enploye's input into making/drafting an original budget is not
nerely routine or mnisterial, the enploye's budgetary involvenent wll not
warrant his/her exclusion as a nmnagerial enploye. See, e.g., Village of
Jackson, supra; Portage County, supra.

Henmpel's job description contains several indices of managerial status.
For instance, it assigns her the responsibility of preparing, evaluating and
submitting an annual Health Services budget. In the event she actually
exercised this apparent authority to establish an original budget, the
managerial status of her position would be clear. 4/ However, there is no
testinony within the record from which a reasonabl e inference can be nade as to
the extent of Henpel's actual budget authority. 5/ Simlarly, Henpel's job
description also nmandates that she devel op policies/procedures for energency

services, wite guidelines for common school-related illnesses or injuries for
first-aid counselors, establish safe environment standards, an accident and
illness policy, and a special diet policy. Yet, although enployed as the

District's Health Services OCoordinator since Cctober of 1988, as of the
January 29, 1990 hearing date, Henpel had performed no work in connection wth
these tasks. 6/

4/ Eau Claire County v. WERC, supra at 354; Kewaunee County v. WERC, supra
at 368-09.

5/ Henpel did deny she had authority to commt the Enployer's resources by
al l ocating funds for purposes different from an original budget. (Tr.
28) Inasnuch as this can be acconplished only by a 2/3 nmajority of the

School Board (See Sec. 65.90(5), Stats.), Henpel's professed inpotence in
this area is of no significance. Mrre to the point is whether Henpel has
discretion to allocate funds within her departmental budgetary categories
(consistent with enunerated budgetary purposes), but as to this there was
no evi dence of fered.

6/ The record suggests apparent confusion on Henpel's part as to her role in
reconmendi ng policy revisions. She exhibits an
awareness that her predecessor had started that
procedure, but professes ignorance as to why. (Tr. 44-
45) She clainmed she was continuing those efforts (Tr.
45), but earlier asserted that the only policy she had
fornmulated was that relating to nedications.
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It does appear that Henpel drafted a medications policy for the District,
consistent with another provisions of her job description. It is a policy
whi ch was apparently adopted by the School Board, unaltered. Wiile this
represents neani ngful participation in policy formulation, 7/ it is the only
such instance we can find. As such, it is insufficient, in our view, to confer
manageri al status on Henpel's position.

W note, noreover, that it does not appear that Henpel was ever told of
her investiture wth nanagerial authority. She specifically denied
participation in any degree in the fornulation, determ nation or inplenentation
of managenment policy of the District. Wiile the opinion of an enploye as to
whet her his/her position has nanagerial status is not determinative of the
guestion, it is inmpossible to ignore Henpel's unequivocal disavowal of
nmanagerial participation on this record.

Dated at Madi son, Wsconsin this 1st day of August, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WITiam K. Strycker, Comm ssioner
7/ That Henpel, herself, did not orally present such policy proposal to the

Board of Education does not alter our view, that circunstances may sinply
represent a stylistic preference of the Superintendent, and cannot be
deenmed as a trustworthy guide to actual managerial authority.
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