STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

PLUMBERS LOCAL 75,

Conpl ai nant,
: Case 361
VS. : No. 44483 MP-2389
: Deci sion No. 26640-A
G TY OF M LWAUKEE,
Respondent .

Appear ances:
Ms. Judith Kuhn, Legal Counsel, Plunbers Local 75, 9601 Wst Silver

T Spring Drive, M| waukee, Wsconsin 53202-3551, appearing on behal f
of the Conpl ai nant.

M. Thomas CGoel dner and Ms. Mary Rukavina, Assistant Gty Attorneys, Cty
of MTwaukee, 200 East Wells Street, MI|waukee, Wsconsin 53202,
appearing on behal f of the Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

Pl umbers Local 75 filed a conplaint on August 20, 1990, wth the
Wsconsin Enploynent Rel ations Commission alleging that the Gty of M| waukee
had comm tted prohibited practices within the meanings of Secs. 111.70(3)(a)1,
4 and 5, Stats., when it failed to execute a tentative agreenment reached in
bargaining and failed to recomrend that agreenent to the Cty Council for
approval and execution. The Conmi ssion appoi nted Ral eigh Jones, a nenber of
its staff, to act as Examiner in this matter and to make and issue Findings of
Fact, Conclusions of Law and Order, as provided in Sec. 111.07(5), Stats. A
hearing was held in MIlwaukee, Wsconsin on COctober 22, 1990 and January 15,
1991 at which tinme the parties were given full opportunity to present their
evi dence and arguments. Both parties filed briefs by March 18, 1991 whereupon
the record was closed. The Examiner, having considered the evidence and
argurments of Counsel and being fully advised in the prem ses, makes and files
the foll owi ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. That Plunbers Local 75, hereinafter referred to as the Conpl ai nant
or Union, is a labor organization with its office |ocated at 9601 West Silver
Spring Drive, Ml waukee, Wsconsin 53225; that at all times naterial hereto,
t he Conpl ai nant has been the excl usive collective bargaining representative for
certain of Respondent's enployes in a wunit consisting of all plunbing
i nspectors, irrigation specialists and plan exam ners; and that R chard Lansing
is the Union's Business Manager.

2. That the Cty of MIwaukee, hereinafter referred to as the
Respondent or City, is a municipal enployer with its principal office |ocated
at 200 East Wlls Street, MIwaukee, Wsconsin 53202; and that Danae Davis
Cordon is the City's Labor Negotiator and Archie Hendrick is a Labor Relations
Specialist in the Labor Negotiator's office.

3. That in April of 1989 negotiations comenced between these parties
for a successor agreenent to their 1987-88 agreenent which had expired on
Decenber 31, 1988; that the Union's priority issue in these negotiations was to
tie the plunbing inspectors' wages to the prevailing union wage rate paid to
private sector journeynman plunbers; that the prevailing wage approach of
[inking public and private sector wage rates essentially allows public sector
craft wages to be negotiated in the private sector; that the irrigation
specialist in the Union's bargaining unit was already paid at 92 percent of the
prevailing wage; that nost of the Union's other public sector |abor agreenents
tie wages to the private sector prevailing rate, including agreenments wth
M | waukee County, M |waukee Public Schools, University of Wsconsin - M| waukee
and Ethan Allen School; that in the case of each of these agreenents, public
sector craft enployes are paid a wage equivalent to a percentage of the base
private sector union wage rate, not including the cost of enploye benefit fund
contributions; that where the enployes are paid |less than the prevailing wage
the difference is intended to conpensate for the difference in enploye benefits
between private and public sector craft workers; and that the Gty has a
prevailing wage agreenent with the M| waukee Building and Construction Trades
Counci | whereby craft enpl oyes covered by that agreenent are paid 92 percent of
the outside union craft rate (i.e. the prevailing wage).

4. That the Union advised the Gty early in their negotiations that it
was seeking to elimnate its private sector vacation fund in its contract with
the M Iwaukee Plunbing and Mechanical Contractors Association, hereinafter
referred to as the Plunbing Contractors Association; that private sector
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enpl oyes represented by the Union do not have paid vacations; that instead
they, like nobst other construction union enployes, have historically had an
hourly contribution placed in the Union's vacation savings plan; that nonies
deposited in this plan were available at all times to enployes for their use;
that this noney was considered "wages" instead of "enploye benefits" so it was
taxable to the enploye; and that the Union decided that since vacation plan
adm nistration had become a headache for the Union and since the cost of
adm nistration threatened to reduce the anount available for use by enployes,
it was seeking to ternminate the vacation plan and fold the vacation
contribution into the overall econom c package.

5. That the City was aware of the inplication this proposal could have
on the prevailing wage because of an arbitration award involving it and the
M | waukee Buil ding and Construction Trades Council issued in June, 1989; that

what happened there was that the Ironworkers and Bricklayers Unions elininated
their existing private sector vacation plans and folded that noney into their
base pay; that afterwards, the Unions sought to have the prevailing wage
i ncreased accordingly; that this raised the issue of whether the Cty was
required to increase Gty enploye wages under the prevailing wage section of
their |abor agreenent when outside wages increased as a result of the
term nation of the vacation plans; that the Gty argued that it already pays
vacation benefits to its enployes and it should not have to pay tw ce for those
benefits by including vacation foldovers in the Cty's wage rate; that
Arbitrator G| Vernon found that the vacation fund noney was to be included in
the wage rate used for computing the prevailing wage; that this award increased
the prevailing wage that the Cty had to pay the affected enployes; and that
t he Uni on was aware of the Vernon award.

6. That little progress was nade in contract negotiations until April,
1990; 3/ that a mmjor stunbling block in negotiations was the City's opposition
to the Union's proposal to tie the inspectors' wage rate to the private sector
prevailing wage; that in late April, Cty Labor Negotiator Danae Davis Cordon
becane personally involved in the negotiations; that the Gty subsequently
changed its position concerning this issue when Davis Gordon told Union
Busi ness Manager Richard Lansing that the Gty would agree to a prevailing wage
agreenent but that it would not agree to the percentage sought by the Union
(i.e. 92 percent); and that Davis Gordon also advised Lansing in this phone
call that the prevailing wage was not to include nonies added to wages as a
result of elimnated benefits because she did not want a recurrence of what
happened in the Building and Construction Trades Council case.

7. That following this phone call, the Cty prepared a "what-if"
package proposal for the Union to review, that this "what-if" package provided
for two contracts: a 1989 contract and a 1990-92 contract; that the wage

proposal for 1989 contained a straight two percent increase for the plunbing
i nspectors; that the wage proposal for 1990 al so began with a two percent wage
i ncrease effective January 1, 1990, but then went on to tie the inspectors'
wage rate to graduating percentages of the prevailing wage; that under this
proposal, inspectors were to receive 89 percent of the prevailing wage by the
end of the contract term that in return for the prevailing wage connection,
the City proposed to elimnate personal days, reduce the nunber of sick days
and cap conp tinme accumulation; that this package also included a new dress
code for inspectors; that additionally, the package proposed that the
nmechani cal plan exam ners, currently represented by the Union, be renoved from
the Union's bargaining unit; and that attached to this "what-if" proposal was a
list of proposed tentative agreenents between the parties dealing wth funeral
| eave, dress code, pension, health and dental insurance, sick |eave incentive
control programand the savings cl ause.

8. That the Gty's "what-if" package was reviewed in detail at a key
bargai ning session on May 7; that at that time the parties discussed the Gty's
offer to tie the inspectors' wage rate to graduating percentages of the
prevailing wage; that in doing so, they agreed that the prevailing wage was the
m ni mum or base hourly rate for journeyman plunbers, not including fringe
benefits; that although she cannot recall the exact words that she used, Davis
Cordon told Union negotiators during this discussion that the prevailing wage
was not to include any nonies added to wages as a result of elimnated benefits
because she did not want a recurrence of what happened in the Building and
Contruction Trades Council case; that the Cty's mnutes of the bargaining
session indicate in pertinent part: "Davis Gordon said that the Gty was
tal king about the prevailing wage rate but if this Union nerged the benefits
into wages, the City would just do the wage part"”; that the Union's mnutes of
the bargai ning session do not reflect such a statement by Davis Gordon; that
neither the Gty's nor the Union's nminutes reflect any discussion of the
prevailing wage arbitration award involving the MIlwaukee Building and
Construction Trades Council; that follow ng the discussion on wages the parties
di scussed the renminder of the itens in the Gty's "what-if" package; that
during the course of that discussion Lansing indicated that the matters of
duration, renoval of the plan examiners from the Union's bargaining unit and
the noney included in the Gty's "what-if" package were fine, but the Union had
a problem with the proposed elimnation of the personal days and the cap on
conp time accurul ation; that Davis Gordon indicated the Union could either take

1/ Al dates hereinafter refer to 1990.
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the Cty's "what-if" proposal as originally witten or accept it wth the
following nodifications, to wt: elimnate one personal day in 1991 and
another one in 1992 and reduce the nunber of sick days to ten per year
effective January 1, 1991; and that at the end of the bargaining session
Lansing indicated he wanted to see if the Cty's "what-if" proposal would fly
at a union nmenbership neeting set for May 10.

9. That on May 9, Lansing called Archie Hendrick and asked for clean
copies of the Cty's proposal that had been discussed at the May 7 negotiating
session to show his nenbers; that Hendrick conplied with this request and faxed
the follow ng docunments to Lansing: a letter of understanding regarding the
enpl oynent of Thomas Cottreau and Karl Schutte; a sunmary of proposed wage and
benefit nodifications for a 1989 I|abor agreenment between the Cty and the
Union; a summary of proposed wage and benefit nodifications for a 1990-92 | abor
agreenment between the Gty and the Union; and two menoranduns of understandi ng
indicating that each side would recomrend and support ratification of saneg;
that the summary sheet for the 1990-92 |abor agreenent included the follow ng
concer ni ng wages:

Base Sal ary

Effective PP 1, 1990: 2% increase for Plunbing
I nspectors

Effective PP 16, 1990: Increase Plunbing Inspectors to
86% of prevailing wage; i ncrease Landscape and
Irrigation Specialist (L.1.S) to 92% of prevailing
Jour neynman Pl unber's wage.

Effective PP 16, 1991: Increase Plunbing Inspectors to
87% of prevailing wage; i ncrease Landscape and
Irrigation Specialist (L.1.S) to 92% of prevailing
Jour neyman Pl unber's wage.

Effective PP 16, 1992: Increase Plunbing Inspectors to
89% of prevailing wage; i ncrease Landscape and
Irrigation Specialist (L.1.S) to 92% of prevailing
Jour neynman Pl unber's wage. ;

that this wage proposal was identical to the 1990-92 wage proposal contained in
the Gty's "what-if" package discussed at the May 7 bargaining session; that
the term "prevailing wage" was not defined in this docunent; and that on
May 10, Lansing called Hendrick and asked himto fax | anguage for a contractual
savi ngs cl ause, which Hendrick did.

10. That these faxed docunents were reviewed by the Union nenbership at
a neeting that same day; that at that neeting Lansing described the term
"prevailing wage" to the nenbership as being the wage negotiated by the Union
with the Plunbing Contractors Association; that this wage was undeternined at
the tine because the Union was still in the process of negotiating it with the
Pl umbi ng Contractors Association; that the nenmbership was al so advised at this
neeting that the Union was seeking to elimnate its (private sector) vacation
fund, but it was unknown whether the Plunbing Contractors Association would
agree to elimnate same and add that contribution onto the base wage; that at
that meeting the nenbership voted to accept the City's faxed package offer; and
that when the Union accepted the CGty's faxed offer, it intended that the
private sector vacation contribution would be added to the hourly wage rate if
that fund (i.e. the vacation fund) was elim nated.

11. That Lansing called Hendrick the next day, May 11, and advised him
that the union nenbership had ratified the contract; that Hendrick responded
that there was no contract to ratify yet because there were still things to be
wor ked out between the parties, specifically the contract |anguage itself and
the | anguage concerning the transfer of the mechanical plan exam ners from the
pl unbers' bargaining unit to the technicians, engineers and architects'
bargai ning unit; that during this phone call, Lansing proposed that the parties
continue a side letter concerning the Gty's right to select HMO carriers; and
that Lansing also inquired about the retroactivity of the pay increase for the
pl unbi ng i nspectors if the wages for the private sector plunbing contract were
not settled by pay period 16, to which Hendrick responded that he would have to
discuss it with Davis Gordon.

12. That the retroactivity question Lansing raised was subsequently
resolved and the stipulation concerning the transfer of the nechanical plan
exam ners from the plunbers' bargaining unit to the technicians, engineers and
architects' bargaining unit was drafted and signed by the respective unions;
that Hendrick then drafted two conplete |abor agreenents between the Gty and
t he Uni on: one for 1989 and one for 1990-92; that the Gty's draft contract
for 1990-92 contains the followi ng pertinent |anguage in Article 9, 1, b (the
sal ary section):

b. Effective Pay Period 16, 1990 (July 22, 1990):

The wage rate for Plunbing Inspectors (Pay Range
785) and Landscape and Irrigation Specialists
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(Pay Range 786) in the Gty bargaining unit
shall be 86% (for Plunbing |nspectors) and 92%
(for Landscape and Irrigation Specialists) of
the mininmum hourly wage rate for Journeynan
Plumbers in Building Construction which is in
effect on the first day of the Gty's Pay Period
16, 1990 (July 22, 1990) as agreed to by the
Uni on and t he Pl unbi ng and Mechani cal
Contractors Association (MIlwaukee) for their
contract covering the period from June 1, 1990,
up to and including May 31, 1991. Thi s m ni mum
hourly wage rate for Journeynman Plunbers used to
calculate the wage rate for enployees in the
Cty bargaining wunit shall not include any
amounts contributed to the Wlfare, Vacation,
Pension or any other "Funds" by any enpl oyer nor
shall it include any increase in the mininum
hourly wage rate for Journeynman Pl unbers
resulting from a reduction below the June 1,
1989, anounts of the anopunts contributed to the
Wl fare, Vacation, Pension or any other funds by
any enployer as of June 1, 1989. Wage rates for
enployees in the Gty bargaining unit shall be
adjusted no nore than once per cal endar year.
(Emphasi s added);
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that simlar |anguage appears for 1991 and 1992; and that the underlined
| anguage was never specifically provided to the Union, discussed or agreed upon
at the bargaining table, but Cty negotiators thought it incorporated the
parties' agreenent concerning the prevailing wage.

13. That on June 13, Hendrick and Union Legal GCounsel Judy Kuhn net to
review Hendrick's draft contracts to insure that the contractual |anguage
reflected the parties' agreenent; that during the neeting Kuhn objected to part
of the language Hendrick had drafted for Article 9, 1, b concerning the
prevailing wage in the 1990-92 contract; that Kuhn specifically objected to the
af orementi oned underlined part which read: "nor shall it include any increase
in the mnimum hourly wage rate for Journeyman Plunbers resulting from a
reduction below the June 1, 1989, ampunts of the amounts contributed to the
Wel fare, Vacation, Pension or any other funds by any enployer as of June 1,
1989."; that Kuhn told Hendrick that the aforenentioned |anguage was not part
of the parties' agreenent; that Hendrick disputed this and contended it had
been the City's position all along that it wanted to protect itself from
repeating the situation where a union elinmnated a vacation fund to jack up
their wages as happened in the Building and Construction Trades Council
arbitration; that Kuhn replied that she and Lansing were aware of that
arbitration award and therefore were surprised when they received the fax from
Hendrick on May 9 which said in the summary of proposed wage and fringe benefit
nodi fications that the Gty would pay a percentage of the prevailing wage; that
after it becane apparent that Hendrick and Kuhn could not resolve this
di sagreenment concerning the definition of the prevailing wage, Davis Gordon was
called into the neeting; and that Davis Gordon told Kuhn that the Gty did not
agree on May 7 to a wage rate that was inflated by elimnating an outside fund
and putting that noney onto wages.

14. That shortly thereafter, the City learned that the Union had settled
a three-year private sector contract with the Plunbing Contractors Association
retroactive to June 1; that this agreenent included an econonm c package for
each of three years; that the package consisted of a total amount for each of
the three years (82 cents for the first year, 85 cents for the second year and
90 cents for the third year) which will be allocated between wages and benefits
each year as needed; that in the first year package, ten cents was allocated to
the pension contribution, 16 cents was allocated to the health fund and the
remai nder to wages; that the second and third year econom c packages wll be
al | ocated before they becone effective when the parties know the needs of the
funds; that also as part of their agreenent these parties elimnated their
exi sting vacation fund and folded the $1.15 hourly contribution onto wages in
addition to the aforenmentioned anounts; and that this folding in of the
vacation contribution onto wages raised the plunbers' prevailing wage rate by a
l'i ke anount.

15. That the parties later nmet and attenpted to resolve this matter but
were not successful; that on July 13, the Union sent the Cty draft contracts
for 1989 and 1990-92 and requested that the City submt those docunents to the
Cty GCouncil wth a reconmendation for approval; that the Union's draft
contract for 1989 is identical to that proposed by the Cty; that the Union's
draft contract for 1990-92 contract is identical to that proposed by the Cty
with two exceptions: the first is a typographical error naking all 1991 and
1992 wage increases retroactive to 1990 and the second is that the Union
deleted the language in the Cty's draft contract for Article 9, 1, b which
woul d have reduced the prevailing wage used to conpute wages by any amounts
resulting from benefit cost reductions; that the Union's draft contract for
1990-92 contains the following pertinent |anguage in Article 9, 1, b (the
sal ary section):

This mninmum hourly wage rate for Journeynman Pl unbers
used to calculate the wage rate for enployees in the
Cty bargaining unit shall not include any anounts
contributed to the Wl fare, Vacation, Pension or any
ot her "Funds" by any enployer. Any hourly wage rate
negoti ated by the Union and the Pl unbing and Mechani cal
Contractors Association after the first day of Payroll
Period 16, 1990, which is effective on or before the
first day of Payroll Period 16, 1990, shall be
recognized by the Gty as being effective as of the
first day of Payroll Period 16, 1990. (Enphasi s
added) ;

that simlar |anguage appears for 1991 and 1992; and that the underlined
| anguage was never specifically provided to the CGty, discussed or agreed upon
at the bargaining table, but Union negotiators thought it incorporated the
parties' agreenent concerning the prevailing wage.

16. That to date, the Cty's Labor Negotiator's office has not submtted
either draft contract to the Gty Council with a reconmendati on for approval.

17. That the Gty did not intend their wage offer of May 7 and 9 to
include the folding in of any elimnated private sector benefits, specifically
vacation contributions, while the Union interpreted the Gty's wage offer to
include the folding in of any elimnated private sector benefits, specifically
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vacation contributions; that as a result, there was no neeting of the mnds
between the parties on the prevailing wage; and that the |anguage included by
each side in their draft contract for 1990-92 concerning the prevailing wage
was not agreed to by the other side.

Based upon the above and foregoing Findings of Fact, the Exam ner nakes
the follow ng

CONCLUSI ONS OF LAW

1. That the City and the Union did not reach a total tentative
agreenent for a 1990-92 contract on May 10, 1990 when the Union accepted the
Cty's faxed offer because there was no neeting of the minds on the prevailing
wage, and thus the Cty did not violate Sec. 111.70(3)(a)4, Stats., or
derivatively, Sec. 111.70(3)(a)l, Stats., by refusing to subnmt the Union's
draft contracts to the Cty Council for ratification.

2. That by refusing to subnit the Union's draft contracts to the Gty
Council for ratification, the Gty did not violate Sec. 111.70(3)(a)5, Stats.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Exam ner nakes the follow ng

ORDER 2/

IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed in
its entirety.
Dated at Madi son, Wsconsin this 13th day of June, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ral ei gh Jones, Exam ner

(See Footnote 2/ on page 7)

2/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
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evidence submitted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the time another 20 days
for filing a petition with the conm ssi on.
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G TY CF M LWAUKEE

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

Inits conplaint initiating these proceedings, the Union alleged that the
Cty committed prohibited practices in violation of Secs. 111.70(3)(a)l, 4 and

5, Stats., by its refusal to execute a tentative agreenent reached in
bargaining and its failure to recommend that agreement to the City Council for
approval and execution. The City admts that it has not submtted the
documents in question to the City Council for approval but denies that in doing
so it violated MERA In an amended conplaint, the Union alleged that the
Cty's wunilateral inplenentation of dress code restrictions mnodified the

parties' existing dress code agreenment in violation of Secs. 111.70(3)(a)4 and
5, Stats. This anended conplaint was resolved at the hearing and subsequently
wi t hdr awn.

POSI TI ONS OF THE PARTI ES

The Union initially contends that the parties reached an overall
tentative agreement based on the unqualified witten proposals given to the
Union by the Gty on May 7 and 9. In the Union's view, once it accepted these
proposals on May 10 a tentative agreenent was created which the Enployer was
legally obligated under established WERC |law to recommend to the Gty Council
and Mayor for approval. I nasnuch as that has not yet happened, the Union
submts that the Cty has violated Sec. 111.70(3)(a)l, 4 and 5, Stats. Next ,
the Union contends that in addition to reaching an overall tentative agreemnent,
there was a neeting of the minds on the specific matter involved here, nanely
the definition of prevailing wage. In this regard the Union notes that the
Cty's witten wage proposals specified that the inspectors' wage was to be
conputed on the basis of the private sector wage and there was nothing in these
witten proposals which reduced the private sector wage by benefit cost
reductions or any other reason. The Union further notes that the Gty's wage
proposal was discussed at the May 7 negotiating session where, according to the
Union, the parties agreed on what it characterized as the standard definition
of prevailing wage, to wt: private sector base wages w thout benefit
contri butions. In the Union's opinion, the City's negotiator never qualified
this definition to not include nonies added to wages as a result of benefit
reducti ons. It contends that the statement shown in the Gty's bargaining
mnutes is, at best, enignatic. It therefore argues that the Cty's belief
that this definition of prevailing wage was qualified so as to not include
noni es added to wages as a result of benefit reductions is sinply not supported
by the record evidence. |In support thereof, it cites the adamant testinony of
all the Union witnesses that the |anguage which the Gty included in their
draft contract concerning the prevailing wage, and the concept behind it, was
not discussed in negotiations. In order to renedy this alleged prohibited
practice, the Union requests that the Cty negotiating team be ordered to
execute the nmenoranda of agreenent faxed to the Union on May 9 and to subnmit
the Union's draft contracts to the City Council and Mayor with a reconmendati on
for approval.

The City contends that the parties never canme to a neeting of the mnds
on the matter of the prevailing wage during their My 7, 1990 negotiating
session and thus no overall tentative agreenent was reached with respect to a
new col |l ective bargaining agreement. In this regard the Gty asserts that the
two sides obviously had different understandings of the prevailing wage.
Specifically, the Cty's mindset was that the prevailing wage would not be
inflated by the elimnation of a benefit fund (such as a vacation fund) while

the Union thought otherw se. The City subnmits it insisted throughout
negoti ations that the prevailing wage be interpreted so as not to enhance wages
by adding an elimnated benefit fund. It asserts that one indication that the

Union was aware of the City's position was that when the Cty faxed its sumary
of proposed wage and fringe benefit nodifications to the Union on May 9, both
Kuhn and Lansing "were surprised" that the docunent said the Gty would pay a
percentage of the prevailing wage. The Gty notes that despite the Union's
"surprise" at the use of the term"prevailing wage" in that docunent, the Union
has seized this opportunity to insist that, as a result of the use of that
term the Gty nmust now pay a percentage of the inflated wage rate. In the
Cty's view, the Union was very aware of the previous arbitration award on this
issue and the Cty's sensitivity on this issue, but it now feigns ignorance as
to the Gity's concern on this point of contention. Finally, the Gty clains
that the fact that both sides later departed from their May 7 wage positions
and continued negotiating wages at their June 19 meeting is an indication that
the parties did not have a neeting of the minds on the prevailing wage at the
May 7 meeting. The City therefore requests that the conplaint be disnssed.
It asserts that if it is not, and if the Union's draft contract is incorporated
into a collective bargaining agreenent, then contract |anguage woul d be inposed
upon the Gty which it never bargai ned.

DI SCUSSI ON
Al l eged Violations of Sec. 111.70(3)(a)4 and 1, Stats.
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The duty to bargain in good faith requires the enployer's negotiating
team to seek and support ratification of tentative agreenents reached in
col l ective bargaining. 4/ Failure to do so constitutes a refusal to bargain
which is a prohibited practice within the meaning of Secs. 111.70(3)(a)4 and 1,

St at s. Previ ous Commi ssion decisions dealing with this issue have involved
factual situations where the existence of the tentative agreenent was
undi sputed. 5/ Here, though, the existence of a tentative agreenent is

di sputed by the City. As a result, it follows that the ultimte issue here is
whet her a tentative agreement in fact exists between the parties.

In resolving this issue attention is focused initially on the question of
whet her there was a nmeeting of the minds between the parties on the specific
subject matter involved here, namely the prevailing wage. This nmatter was
first discussed in earnest in a phone call between Davis CGordon and Lansing.
It is undisputed that during that phone call Davis Gordon told Lansing that the
Cty wuld agree to a prevailing wage agreenment but that the Gty would not
agree to the percentage sought by the Union. Wat is disputed is whether Davis
Cordon addressed any other conponent of the prevailing wage during this call.
Davis CGordon testified that in addition to the foregoing, she also told Lansing
that the prevailing wage was not to include nonies added to wages as a result
of elimnated benefits because she did not want a recurrence of what happened
in the Building and Construction Trades Council case. Al t hough Lansing does
not recall Davis Gordon naking such a statenent, the undersigned has credited
her testinobny in this regard. Following this phone call the Gty prepared a
"what-i f" package that, anobng other things, tied the inspectors’ wage rate to
the "prevailing wage." This proposal was discussed in detail at the My 7
bar gai ni ng session. It is undisputed that during this neeting the parties
agreed that the "prevailing wage," which was not defined in the Gty's
proposal, was the mninmum or base hourly rate for journeyman plunbers, not
i ncluding anounts contributed to fringe benefit funds. What is disputed is
whet her Cty negotiators addressed any other conponent of the prevailing wage
during the neeting other than that just identified. Davis Cordon testified she
also told Union negotiators what she had previously told Lansing, nanely that
the prevailing wage was not to include nonies added to wages as a result of
benefit reductions because she did not want a recurrence of what happened in
the Building and Construction Trades Council case. By her own adnission
t hough, Davis Gordon does not recall what her exact words were but she felt she
made it clear to Union negotiators that the prevailing wage was not to include
(private sector) benefit contributions which were reduced or elimnated (such
as the vacation fund). Al though all four Union negotiators deny that Davis
Cordon said anything to this effect, the Exam ner finds that she did because
words to that effect are reflected in the bargaining notes taken by fellow Gty
negoti ator Hendrick. There it provides in pertinent part: "Davis CGordon said
the Cty was talking about the prevailing wage rate but if this Union nerged

the benefits into wages, the Gty would just do the wage part." This witten
notation satisfies the undersigned that Davis Gordon did in fact raise the
matter with Union negotiators. Moreover, while the Union characterizes this

statenent as enignmatic, the Examiner believes it is sufficiently clear to have
put Union negotiators on notice that if the Union elimnated a private sector
benefit fund, the Gty was not agreeing to add (i.e. merge) the noney fromthe
elimnated fund to the base wage. Gven the foregoing findings, the
undersigned is persuaded that Davis Gordon advised Union negotiators during
their discussions of the prevailing wage that the Cty did not want (private
sector) benefit funds which were elimnated to be added to the base wage.
Having said that though, it is also undisputed that the Union never agreed to
this interpretation of the prevailing wage. As a result, it stands to reason
that there was no neeting of the m nds between the parties on this conmponent of
the prevailing wage because the City thought that private sector benefit
contributions which were elimnated were not going to be added to the base wage
while the Union thought otherwise and ratified the CGty's offer on that
assunpti on.

The extent of the parties' misunderstanding concerning the prevailing
wage did not beconme apparent until after Hendrick drafted proposed contract
| anguage that he thought reflected the parties' agreenent. Only after he did
so was it discovered for the first time that both sides had fundanentally
different views on what they thought the term "prevailing wage" woul d include,
with the Gty understanding that elimnated private sector benefit
contributions would not be added to the base wage while the Union understood
they woul d. These conflicting views sinmply cannot be reconciled. Since there
was no neeting of the mnds between the parties on this aspect of the
prevailing wage, and both parties acknow edge that the prevailing wage was a
central issue in their negotiations, it follows that there was no overall
agreement. Inasmuch as there was never a conplete tentative agreenent between
the parties, the City did not violate Sec. 111.70(3)(a)4, Stats., or

3/ CQconto County, Dec. No. 26289-A (Gatz, 7/90); Cty of Geen Bay, Dec.
No. 21785-A (Roberts, 10/84); Florence County, Dec. No. 13896-A,
(MG lligan, 4/76); Hartford Union Hgh School District, Dec. No.
11002-A, (Fleishli, 2/74); Jt. School District No. 5, Gty of Witehall,
Dec. No. 10812-A (Torosian, 9/73); VIAE, District #13, Dec. No. 11352,
(Schurke, 9/73); and Adans County, Dec. No. 11307-A (Schurke, 4/73).
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derivatively, Sec. 111.70(3)(a)l, Stats., by refusing to subnmt the Union's
draft contracts to the Gty Council for ratification. Therefore, the alleged
vi ol ati ons of these sections have been di sm ssed.

Alleged Violation of Sec. 111.70(3)(a)5, Stats.

The Uni on al so cl ai s such actions by t he Gty vi ol at ed
Sec. 111.70(3)(a)5, Stats. That section provides that it is a prohibited
practice for an enployer "to violate any collective bargaining agreenent
previously agreed upon by the parties..." Here, though, there was no
col l ective bargai ning agreenment previously agreed upon by the parties, so it
follows that the Enployer could not have violated sane. That being so, the
al l eged violation of this section has al so been di sm ssed.

Dated at Madi son, Wsconsin this 13th day of June, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ral ei gh Jones, Exam ner
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