STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

THE W SCONSI N STATE EMPLOYEES UNI ON
(WSEU), AFSCME, COUNCIL 24, AFL-Cl O

Conpl ai nant, Case 294
: No. 44072 PP(S)-170
VS. : Deci sion No. 26642-C
STATE OF W SCONSI N, :
Respondent .

Appear ances:
Lawmton & Cates, S.C., Attorneys at Law, 214 West Mfflin Street, Madison,

W sconsin 53703-2594, by M. Richard V. Gaylow, appearing on
behal f of the Conpl ai nant Uni on.

Ms. Teel D. Haas, Chief Legal Counsel, Department of Enployment
Relations, 137 East WIson Street, Mdison, Wsconsin 53703,
appearing on behal f of the Respondent State.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On May 24, 1990, the Wsconsin State Enployees Union (WSEU), AFSCME,
Council 24, AFL-C O, filed a conplaint of wunfair I|abor practice with the
W sconsin Enpl oyment Rel ations Conmission alleging the State of Wsconsin had
conmtted unfair |abor practices in violation of Secs. 111.84(1)(a) and (c),
St at s. Thereafter, hearing on the conplaint was held in abeyance, pending
efforts to settle the dispute, until October 4, 1990, when Karen J. Mawhi nney
was appointed by the Conmission to act as Examiner and to make and issue
Findings of Fact, Conclusions of Law and Oder as provided for in
Sec. 111.07(5), Stats. Exam ner Mawhinney originally scheduled a hearing to be
held on January 24, 1991, but said hearing was postponed and rescheduled to
April 9 and 10, 1991, and again postponed and rescheduled to July 23 and 24,
1991. On July 17, 1991, the Commssion substituted Thomas L. Yaeger as
Exami ner for Karen J. Mawhi nney. Hearing on the conplaint was held on July 23
and 24, 1991, and continued to August 2, 1991. A stenographic transcript of
the hearing was made and provided to the parties by Septenmber 12, 1991. The
last of the parties' post-hearing briefs was received by Decenber 17, 1991.
The Exam ner having considered the evidence and argunents of the parties makes
and i ssues the follow ng

FI NDI NGS OF FACT

1. The W sconsin State Enployees Union (WBEU), AFSCVE, Council 24,
AFL-Cl O hereinafter Conplainant, is a |abor organization w thin the neaning of
Sec. 111.81(12), Stats. Conplainant is the exclusive bargaining representative
for the Blue Collar and Non-Building Trades, Cerical and related, Technical,
Security and Public Safety and Professional Social Services bargaining units
described in Sec. 111.825, Stats., and maintains its office at 5 Qdana Court,
Madi son, W sconsin.

2. The State of Wsconsin, hereinafter Conplainant, is the enployer
within the meaning of Sec. 111.81(8), Stats. Respondent operates the Dodge
County Correctional Institution (DC), Geen Bay Correctional Institution
(@&BCl), and the Waupun Correctional Institution (W).
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3. The Conplainant and Respondent were parties to a collective
bargai ning agreenent that was effective from Novenber 6, 1987, to June 30,
1989. Subsequent to June 30, 1989, the terns of that agreenent were extended
by the parties until the successor agreenent becane effective on April 8, 1990.

The 1987-89 collective bargai ning agreenent did not require the Respondent to
permit an enploye access to view his/her personnel file during his/her
regul arly schedul ed work hours with no loss in pay, whereas the successor 1990-
91 agreenent did contain such a requiremnent:

1987- 89

Section 14: Personnel Files

11/ 14/1 An enploye shall, upon witten request to
hi s/ her agency or departnent within a reasonable tine,
have an opportunity to review his/her personnel file(s)
in t he presence of a desi gnat ed nmanagenent
representative. A Union representative may acconpany
t he enpl oye when review ng his/her personnel file(s).

Alternatively, an individual enploye may authorize a
designated grievance representative or an AFSCME
Council 24 field representative to review the enpl oye's
personnel file(s) on the enploye's behalf in the
presence of a designated managenent representative.

Such aut hori zation nust be in witing, nust
specifically identify the representative authorized to
review the file(s) and nust be provided to the agency
or departnent within a reasonable time prior to the

review of the file(s). However, neither enployes nor
their authorized representatives shall be entitled to
review confidential pre-enploynent information or

confidential information relating to promotions out of
t he bargaining unit.

1990-91

Section 14: Personnel Files

11/ 14/ 1 An enploye shall, upon witten request to
hi s/ her agency or departnent within a reasonable tinmne,
have an opportunity to review his/her personnel file(s)
in t he presence of a desi gnat ed managenent
representative during the enploye's regular schedul ed
hours of enpl oynent w thout Toss of pay.

Al so, Sec. 103.13, Stats., simlarly requires the Respondent to pernmit enploye
i nspection of his/her personnel file within seven days of a request to the
enpl oyer to permit sane.

4. During the sunmer of 1989, Conplainant and Respondent were engaged
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in bargaining for the successor collective bargaining agreenent. During the
course of that bargaining, one item being discussed by the parties was a
proposal by Conplainant that certain materials to which the enployes did not
have access, but which were contained in their personnel files be renoved from
the personnel files. At some point during discussion of that proposal, the
chief negotiator for the state, Hunsicker, stated to Conplai nant negotiators
that if enployes wanted those naterials out of their personnel files they
should go in and renove the materials from the files. Sonetine after that
stat enent was nmade, Conplainant advised its nmenbers that they should ask to see
their personnel files and renove any outdated or irrelevant material that did
not belong in the file.

5. The Conplainant's actions in advising its nenbers to review their
personnel files and renove irrelevant and outdated naterial therefrom pronoted
sonme 106- 109 enpl oye requests at Dodge Correctional Institution (DCl) to review
their personnel file. Simlarly, at Geen Bay Correctional Institution (GBC)
sonme 100-125 enpl oyes requested to view their personnel files. At GBCl, prior
to August 1989, the nornal procedure followed regarding enploye requests to
review their personnel file was that an enploye would call for an appointnent
or would ask to view their personnel file on a payday when they came in to pick
up their check. Third shift enployes at GBCl would come in on their own tine

to view their personnel file. 1In the prior one and one-half to two year period
bef ore August of 1989, GBC received approximately 20 to 30 individual enploye
requests to review their personnel file. Each enploye would spend a few

mnutes examining the file, and in nobst instances, with the exception of the
third shift, the enployes exam ned their personnel files while in pay status.

If they requested a union representative be present, one was mnade avail able
during the viewing and that representative was also in pay status. At DO,
prior to August of 1989, approximately 75 percent of the enployes came in on
their own tinme to review their personnel files while the remaining 25 percent

viewed their files while in pay status. A union representative was nmade
available if requested, and the union representative was in pay status during
t he view ng. As it was at GBCl, the approximate 106 requests received from

enpl oyes in August, 1989 at DCl to review personnel files was extraordinary as
conpared with the nunmber of requests previously received.

6. In response to this extraordinary nunber of requests to review
personnel files, the Respondent nmanagenment at both GBClI and DCl advised
enpl oyes who were requesting to view their personnel file as to what time of
day they could be viewed. At DClI, personnel nanagenent schedul ed personnel
file viewing before the start of or after the end of the enploye work shift
because there was insufficient staff to relieve enployes and/or union
representatives from their duties and inadequate funds to call in enployes on
overtine to provide said relief. At GBC, Respondent in a generic nenp advised
enpl oyes who had requested to see their personnel file that because it was
i npossible to figure out a schedule for enployes, they could view themon their
own time when the personnel office was open. This decision was nmade in part
because the union representatives who were being requested to be present for
the viewing would not be able to perform any duties at the institution other
than review ng personnel files. Respondent nmanagenent at the two institutions,
in determining how to handle the extraordinary nunber of requests to see
personnel files in August of 1989, were acting in conformance with the neno
they had been sent by the State Division of Corrections, Drector of Human
Resources. The Director, in his meno, advised institution Personnel Directors
that enployes had a right to review their personnel files; that the review nust
occur within a reasonable time after the date of the request; that the agency
had the right to establish a fee for any copying of materials contained in the
file; that the review, to the extent possible, should take place during the
enpl oye's shift; and that upon witten request an authorized representative of
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t he enpl oye could al so have access to the file.

7. The Respondent's decision at GBCl and DC in or about m d-August
1989, to schedule enployes to view their personnel files during nonwork tine
did not have a reasonable tendency to interfere with, restrain, or coerce
enpl oyes in the exercise of their rights guaranteed by Sec. 111.82, Stats., nor
was Respondent's action notivated in part by any hostility it may have harbored
agai nst Conplainants for their concerted action in requesting to view their
personnel files.

8. Subsequent to Respondent's notification to enployes that they woul d
have to view their personnel files during nonwork hours grievances were filed
contesting Respondent's actions. On August 14, 1989, in a |abor nanagenent

neeting, M. Kestin, Personnel Director at DC, advised the union that because
many grievances had been received on the subject the Respondent would treat
them as group grievances, not individual grievances. On August 15, 1989,
Kestin met wth David Kindschuh and Allen Kuehn, Conpl ai nant  uni on
representatives. He advised them that the personnel file grievances would be
heard as group grievances and that he, Kestin, had scheduled the third shift to
neet on the group grievance and identified as union spokesperson
Representatives MIler and Burns. On August 16, 1989, Kuehn, then Local 178
Secretary/ Treasurer wote to Kestin confirmng the conversation that had taken
pl ace on August 15, 1989, regarding the personnel file grievances and in that
correspondence indicated the wunion believed it was not the enployer's
prerogative to determine whether the grievances were group grievances or
i ndi vidual grievances under the parties afore referenced collective bargaining
agr eement . Believing he had to schedule a neeting on a group grievance and
force the union's hand, on August 17, Kestin responded to Kuehn's nmeno and
advi sed Kuehn that Respondent's position continued to be that these would be

handl ed as a group grievance. He also indicated that Bill Burns and Tom M| er
were selected at random to nmeet with the Respondent to discuss the group
gri evance. Conpl ai nant representatives never concurred wth Respondent's

position that the grievances should be treated as a group grievance and on
August 23, 1989, Kestin advised Kuehn that Conplainant Local 178's refusal to
hear the grievances as a group grievance neant, from the Respondent's
perspective, that the nmatter was concl uded. Respondent prem sed its decision
that the grievances should be treated as a group grievance on a prior grievance
settl enent agreenent entered into between Respondent and Conpl ai nant Local 116
on February 17, 1982. That settlenment agreenent provided in pertinent part:

Gievances involving like circunstances and facts that
are identified as individual grievances instead of as a
group grievance will have only one grievance heard at
any step in the grievance process. The settl enent
reached on the grievance heard will be controlling on
the unheard grievances. . . . This settlenent is in no
way precedent on any other natter.

Also, sonetine during the discussions between Kestin and Conpl ai nant
representatives, Kestin advised said representatives that he was mstaken in
desi gnati ng which Conpl ai nant representatives would be neeting with Respondent
DCl nanagenent on the personnel file grievances.

9. Respondent's decision to treat the personnel file grievances as a
group grievance and Kestin's mstaken designation of Conplainant wunion
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representatives wth whom Respondent nmnanagenment would neet to discuss said
grievances did not have a reasonable tendency to interfere with, restrain, or
coerce enployes in their exercise of their rights guaranteed by Sec. 111.82,
St at s. Further, Respondent's decisions in this regard were not notivated in
any respect by hostility toward Conplainants because of their engaging in
protected concerted activity.

10. In the August 15, 1989, neeting held in Kestin's office with Kuehn
and Ki ndschuh from Conplainant's Local 178, the issue of direct depositing of
enpl oyes' paychecks in local banks was raised by Kestin. The issue arose at or
near the end of the neeting when Kestin stated that the direct deposit of
paychecks mght have to be termnated because the institution staff was too
busy handling personnel file reviews, and there might be insufficient time for
themto handl e the nmanual direct deposit. Subsequent to that neeting, on August
16t h, Kuehn wrote a meno to Kestin as follows:

As per our discussion on Aug 15, 1889 in your office
regarding grievances on Personnel File(s). (sic) You
indicated to nyself and Dave Kindschuh that you may
have to stop the direct deposit of enployees (sic)
paychecks to | ocal banks and distribute themall at the
institution, because of your staff being busy handling
Personnel File(s) reviews.

As | told you then and now again one can only take that
as a threat. I think that statenment was totally
uncalled for in response to our nenbers having the
contractual and legal right to file grievances.

Any question in regards to this please contact ne.

Al | an Kuehn
S/ T Local 178

The followi ng day Kestin wote Kuehn a meno in response as foll ows:

This meno is response to your August 16, 1989 neno
regarding distribution of enployees' (sic) paychecks.
At the August 15, 1989 neeting, you were told that any
study of paychecks is a separate issue from personnel
files and/or grievances. DCl Managenent staff have
never stopped enpl oyees fromtheir contractual right to
file a grievance.

The process of direct depositing paychecks started with
three banks and has increased to twelve. This function
takes a great deal of tinme and it is sonething we
routinely review as all ot her  personnel office
functi ons.

W at Dodge have tried to be fair and consistent in
dealing with Local 178. W were one of the first
institutions to go to direct depositing of paychecks.
Qur Local Agreenents have always been fair and in many
cases used by other institution |locals as a nodel .

Before any changes in policies are nmade at DC the
i ssue woul d be discussed at a Labor/ Managenent neeti ng.

-5-
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Not withstanding the statement in Kestin's August 17, 1989, nmeno quoted above,
there is no evidence the issue of direct deposit of paychecks was raised at the
Labor Managenent neeting that was held on August 14, 1989, the day before the
conversation between Kestin, Kuehn and Ki ndschuh took pl ace.

11. Kestin's threatening coments to Kindschuh and Kuehn on August 15,
1989, to the effect that the Respondent mght stop the direct deposit of
enpl oye paychecks, because Respondent staff was too busy handling personnel
file reviews, did have a reasonable tendency to interfere with, restrain, and
coerce enployes in the exercise of their rights guaranteed by Section 111.82,
St at s. Also, said comments were at least in part notivated by Kestin's
hostility toward Conplainant's nenbers for engaging in protected concerted
activity.

12.  In January of 1989, the Deputy Record Custodian of the Division of
Corrections notified DCl as to the records that were authorized for destruction
during that vyear. On or about August 8 or 9, 1989, Conplai nant nenber G oss
observed Kestin shredding materials that he knew cane from enpl oye personnel
files. The materials shredded by Kestin were materials that had been
previously identified as okay for destruction by division admnistrators. The
destruction of these materials did not have a reasonable tendency to interfere
with, restrain, or coerce enployes in the exercise of their rights guaranteed
by Sec. 111.82, Stats. Nor was the decision to destroy said docunents
notivated by hostility toward Conplainants because of their engaging in
protected concerted activity.

13. From at |east Novenber 17, 1983, it was the Departnment of Health and
Soci al Services (Departnent of Corrections) policy, set forth in Admnistrative
Directive AD-33.1, that fees set by law for providing copies to record
requesters would be charged. That policy stated in pertinent part:

(2) copies . . . (a) photocopy fees in general. |If the
record is in a form that can be photocopied, and the
requester is not a state agency, the requester shall be
assessed a fee of .15 cents for each page of
phot ocopi es produced in responding to the request. |If
the request is for no nore than a total of ten pages of
phot ocopi es, however, the Record Custodian nmay waive
the copy fee if the custodian deens the waiver to be in

the public interest. In requests for nore than 10
pages of photocopies the fee shall not be waived and
the requester shall be assessed the full .15 cents per

page fee for all pages.

Notwi t hstanding the aforestated Administrative Directive, Respondent's policy
at DCl was not to charge enployes for copies of materials fromtheir personnel
files prior to August of 1989. However, in August, 1989, when DC was
receiving nunerous enploye requests to inspect their personnel file, the
subj ect of charging for copies of materials contained in those files was raised
by Kestin with Respondent Departnent of Corrections Personnel Managenent. As a
consequence of those discussions Kestin discovered that DC, by previously not
charging enployes for copies of materials from their personnel files, was not
in conformance with Administrative Directive AD 33.1. Consequently, on
August 23, 1989, Kestin in a neno to Kuehn stated:

It has been brought to our attention by Madison

that we have been incorrectly interpreting the
Adm nistrative Directive AD-33.1 (attached) on Open
Recor ds.
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Per p. 2a on page four of the Directive, we wll
i medi ately start collecting .15 cents per copy for
phot ocopyi ng of all open records requests. .

14. Kestin's August 23, 1989, nenp to Kuehn wherein he advised the union
of the change in prior practice regarding charging for copies of naterials
enpl oyes requested from their personnel file denonstrated Kestin's hostility
toward Conpl ai nant menbers for engaging in the protected concerted activity of
requesting to see their personnel files. Further, his conduct had a reasonable
tendency to interfere with, restrain and coerce enployes in the exercise of
their rights guaranteed by Sec. 111.82, Stats.

Based upon the above and foregoing Findings of Fact, the Exam ner nakes
the follow ng

CONCLUSI ONS OF LAW

1. Conplainants did not denonstrate by a clear and satisfactory
preponder ance of the evidence that Respondent's actions in scheduling enployes
to view their personnel files during nonwork tine interfered with, restrained
or coerced State enployes in the exercise of their rights guaranteed by
Sec. 111.82, Stats, or that said decision was notivated in any part by
hostility toward Conplainants for engaging in protected concerted activity, in
violation of Sec. 111.84(1)(a) and (c), Stats.

2. Conplainants did not denonstrate by a clear and satisfactory
preponderance of the evidence that Respondent's actions in treating the
personnel file grievances as a group grievance and initially designating
Conpl ai nant representatives with whomit would neet interfered with, restrained
or coerced State enployes in the exercise of their rights guaranteed by
Sec. 111.82, Stats., or that said decision was notivated in any part by
hostility toward Conplainants for engaging in protected concerted activity, in
violation of Sec. 111.84(1)(a) and (c), Stats.

3. Conpl ai nants denonstrated by a clear and satisfactory preponderance
of the evidence that Kestin's statements to Kuehn and Ki ndschuh regarding the
continuation of direct depositing enploye paychecks interfered with, restrained
and coerced State enployes in the exercise of their rights guaranteed by
Sec. 111.82, Stats., and that said decision was notivated in part by hostility
toward Conplainants for engaging in protected concerted activity, in violation
of Sec. 111.84(1)(a) and (c), Stats.

4. Conplainants did not denonstrate by a clear and satisfactory
preponderance of the evidence that Respondent's actions in shredding certain
personnel docunents contained in enploye personnel files interfered with,
restrai ned or coerced State enployes in the exercise of their rights guaranteed
by Sec. 111.82, Stats., and that said decision was not notivated in any part by
hostility toward Conplainants for engaging in protected concerted activity, in
violation of Sec. 111.84(1)(a) and (c), Stats.

5. Conpl ai nants denonstrated by a clear and satisfactory preponderance
of the evidence that Respondent's announced decision to comrence charging DC
bargai ning unit enployes for copies of materials fromtheir personnel files in
August, 1989 interfered with, restrained and coerced State enployes in the
exercise of their rights guaranteed by Sec. 111.82, Stats., and that said
deci sion was motivated in part by hostility toward Conpl ai nants for engaging in
protected concerted activity, in violation of Sec. 111.84(1)(a) and (c), Stats.
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ORDER 1/

1. That the instant conplaint of unfair |abor practices is dismssed as
to the alleged violations pertaining to scheduling enployes to view their
personnel files during nonwork time, treating the personnel files as group
grievances, initially designating union representatives with whomit would neet
on the group grievance, and shredding certain personnel documents contained in
DCl enpl oye personnel files.

2. That Respondent State of Wsconsin, its officers and agents shall
i mredi ately

A Cease and desi st from

(1) Charging DCl Security and Public Safety bargaining
unit enployes .15 cents per page for copies of 10 pages
or less of personnel file documents and threatening to
termnate the direct deposit of said enployes'
paychecks thereby interfering with, restraining or
coercing Departnent of Corrections enployes in the
exercise of rights guaranteed by Section 111.82,
Stats., for requesting to view their personnel files.

(2) Charging DOl Security and Public Safety bargaining
unit enployes .15 cents per page for copies of 10 pages
or |less of personnel file docunments and threatening to
termnate the direct deposit of said enployes'
paychecks thereby discrimnating agai nst Departnent of
Corrections Security and Public Safety bargaining unit
enpl oyes because of their exercise of rights guaranteed
by Section 111.82, Stats., for requesting to view their
personnel files.

B. Take the following affirmative action which the Exam ner
believes will effectuate the purpose and policies of the
St at e Enpl oyees Labor Rel ati ons Act:

(1) Notify enployes by posting in conspicous
enpl oye notice locations at the Dodge Correctional
Institution a copy of the notice attached to this Oder

(Find footnote 1/ on page 10)
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and marked "APPENDI X A'. This copy shall be signed by
a responsible official of the State, shall be posted
i mredi ately upon receipt of a copy of this Oder, and
shall renmain posted for a period of 30 days thereafter.
Reaonabl e steps shall be taken to insure that this
posted notice is not altered, defaced or covered by
other material.

(2) Notify the Wsconsin Enploynment Relations

Conmmission within 20 days of this Oder as to what
steps the State has taken to conply with the O der.
Dated at Madi son, Wsconsin this 3rd day of April, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Thomas L. Yaeger, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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" APPENDI X A"

As ordered by the Wsconsin Enploynent Rel ati ons Commi ssion, and in order
to effectuate the policies of the State Enpl oyment Relations Act, we notify our

enpl oyes that:
1.

Dat ed at

because of
by Section 111.82, Stats., because they request
to view their personnel files.

not interfere with DO Security and
Public Safety bargaining unit enployes' rights
protected by Section 111.82, Stats., because of
requests to view thier personnel files.

discrimnate against DCl Security
Safety bargaining wunit enployes
their exercise of rights guaranteed

Wsconsin, this day of , 1922,

The State of Wsconsin

By

Title
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DEPARTMENT OF EMPLOYMENT RELATI ONS

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Section 111.82, Stats., grants State enployes the right to engage in
certain "lawful, concerted activities for the purpose of collective bargaining

or other mutual aide or protection." Section 111.84(1)(a), Stats., makes it an
unfair labor practice for the state to "interfere with, restrain or coerce
state enployes in the exercise of their rights guaranteed in s.111.82." To
establish an independent violation of Sec. 111.84(1)(a), Stats., it must be
shown by a clear and satisfactory preponderance of the evidence that
Respondent's actions at DC and GBClI were likely to or had a reasonable

tendency to interfere with, restrain or coerce said enployes in the exercise of
their protected rights. 2/ Further, this standard does not require that
Conpl ai nants establish that Respondent's actions were intended to interfere
with Conplainant's statutory rights. 3/

Section 111.84(1)(c), Stats., also makes it an unfair |abor practice to
"encourage or discourage nenbership in any |abor organization by discrimnation
in regard to hiring, tenure or other terms and conditions of enployment." The
Conmi ssion has required any conplainant alleging such a violation to prove that
(1) he/she/it had engaged in conduct protected by Section 111.82, Stats.,
(2) the state was aware of that activity and was hostile to it, and (3) the
conduct of the state or its agent(s) conplained of was at least in part
notivated by that hostility. 4/ An actual showing of encouragenent or

2/ See State of Wsconsin, Departnent of Administration, Dec. No. 15945-A
(Mchelstetter, 7/79), aff'd by operation of Taw, Dec. No. 15945-B (VERC,
8/79); State of Wsconsin, Departnent of Health and Social Services, Dec.
No. 17218-A (Pieroni, 3/81), aff'd by operation of Taw, Dec. No. 17218-B
(WERC, 4/81); State of Wsconsin, Dec. No. 19630-A (MlLaughlin, 1/84),
aff'd by operation of Taw, Dec. No. 19630-B (WERC, 2/84); State of
Wsconsin, Departnent of Health and Social Services (DHSS), Division of
Corrections (DOC), Dodge Correctional Institution (DC), Dec.

No. 25605-A (Engnann, 5/89), aff'd by operation of Taw, Dec. No. 25605-B
(WERC, 6/89); State of Wsconsin, Dec. No. 25987-A (MlLaughlin, 10/89),
aff'd by operation of Taw, Dec. No. 25987-B (VERC, 12/89).

3/ See State of Wsconsin, Dec. No. 25987-A (MlLaughlin, 10/89), aff'd by
operation of Taw, Dec. No. 25987-B (WERC, 12/89); The State of Wsconsin,
Departnment of [Industry, Labor and Human Relations, Dec. No. 11979-B
(VERC, 11/75).

4/ State of Wsconsin, Departnent of Enploynment Relations v. Wsconsin
Enpl oynent Rel ati ons
Conmi ssion 122 Ws. 2d
132, 140 (1985); State
of Wsconsin, Departnent
of Enploynent Rel ati ons,
Dec. No. 25393 (VERC,

4/ 88) ; State of
W sconsi n, Dec. No.
25987- A (McLaughl i n,
10/ 89); State of
W sconsin, Departnent of
Enpl oynent Rel ati ons,
Dec. No. 25284-B
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di scour agenent of nenbership is, however, not necessary. |f the conduct could
naturally and foreseably have an adverse effect on enploye rights the
Conmi ssion can infer encouragenent or discouragenent, of union menbership, and
further that discrimnation designed to encourage or discourage union
activities or support is clearly prohibited. 5/

Enpl oye Revi ew of Personnel Files

During negotiations for a successor agreement to the 1987-89 collective
bar gai ni ng agreenent Conpl ai nant union had a proposal on the table to require
removal from an enpl oye's personnel file any materials to which the enpl oye did
not have access. During the course of discussion of this proposal the
Respondent' s Chief Negotiator stated to Conplainant's negotiators that enployes
wanting such nmaterials renmoved from their personnel file should request to
review their personnel file and renove the objectionable or outdated materi al
t hensel ves. This statement resulted in several hundred enployes at DC and
@BC meking requests to review their personnel files. In the past, when
enpl oyes had requested to review their personnel files at GBC and DC they
were permitted to do so during work time and were paid while they were view ng
their files. Furthernore, union representation was permtted, if requested by
the enploye, and the union representative was also released with pay to
acconpany the enploye to view the personnel file. Conpl ai nant cont ends that
t he Respondent's decision at DCl and GBCl to schedul e revi ew of personnel files
during nonwork time as a consequence of the nunerous requests received to
revi ew personnel files in August of 1989, constituted an unfair |abor practice
in violation of Sec. 111.84(1)(a) and (c).

Respondent denies that the decision made by DC and GBC personnel
managerment violated Sec. 111.84(1)(a) or (c). Respondent contends that there
was no enploye who was refused perm ssion or access to see his or her personnel
file. At &BC enployes were advised they could view their personnel file
during their rest break or lunch breaks. At DCl, enployes were scheduled to
view their files between shifts. Wile some enployes did not cone in to review
their file, they were not denied access to their files. Furt her, Respondent
contends that while some enployes were previously permtted to view their
personnel file on work time, the evidence established that whether an enpl oye
was permtted to view his/her personnel file during working hours was a

function of the work shift of the enploye. Previ ously, enployes working on
third shift, when the personnel office was not open, were required to view
their personnel file on nonwork tine. Al'so, prior to the large nunber of

requests received in August of 1989, the review of personnel files was handl ed
on a very informal basis and enployes would drop by the personnel office on
their breaktine, lunch periods or just before or after the conclusion of their

work shift to view their personnel files. It was only due to the |arge nunber
of requests that were received in August of 1989, that Respondent determ ned
that these requests could not be handled in the usual nanner. Consequent | vy,

enpl oyes were scheduled to view their personnel files during nonwork tirme.

Thus, notwithstanding that it was the policy and practice of Respondent to
attenpt to arrange for enployes to view their personnel files during worktime,
that policy/practice could not be followed in this instance because of the
large nunber of requests which were received at one tine. Respondent
categorizes this as an extraordinary situation calling for extraordinary

(Engmann, 5/90), aff'd,
Dec. No. 25284-C (VERC
11/ 90) .

5/ Radio Oficers Union v. NLRB, 347 US 17, 33LRRM 2417 (1954).
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procedures, and the procedures that were adopted did not constitute a violation
of Sec. 111.84(1)(a) or (c).

Respondent does not dispute that Conplainants had both a contractual as
well as statutory right to request a review of their personnel file and that
their concerted exercise of that right in these circunstances was protected
activity within the meaning of Sec. 111.82, Stats. Respondent, however,
insists that its decision to require enployes to view their personnel files on
their own time was notivated soley by the large nunber of requests received
during a very short period of tine. It acknow edges that prior to this
i nci dent enployes were permitted to review their personnel files during work
hours, because there had been only a limted nunber of requests and it was able
to accommodate the requests during work tinme. However, in this instance, it
argues it was inpossible to allow such a | arge nunber of enployes to be view ng
personnel files during work time because it had an insufficient nunber of
enpl oyes available to performthe work of enployes away fromtheir work view ng
their personnel files and/or was unwilling to schedule overtinme to permt such
cover age.

Al'so, the contract then in effect, by virtue of the extension that the
parties had agreed to, did not require that the Enpl oyer allow enployes to view
their personnel files during work hours. However, as a consequence of the
i ncidents arising in August of 1989, the I anguage of that contract was anmended
and the successor agreenent explicitly provided that an enploye could review
hi s/ her personnel file "during the enployees' regularly scheduled hours of
enpl oynent without |oss of pay." Prior to that change an enploye had no
contractual nor statutory entitlement to view his/her personnel file during
wor k hours without |oss of pay.

Thus, the issue presented is whether Respondent's decision in this
instance to require enployes to view their personnel files during nonwork tinme
was likely to interfere with, restrain or coerce enployes regardi ng the view ng
of their personnel files. Conplainant in this case has not proved by a clear
and satisfactory preponderance of the evidence that Respondent's actions were
likely to interfere with, restrain or coerce. Respondent presented sufficient
business justification for its decision to require enployes who were requesting
to review their personnel files during nonwork tinme. The uncontradicted
testinony of Enployer wi tnesses was that they had never before experienced such
a large nunber of requests to review personnel files and they had insufficient
manpower to allow that viewing to take place as it had in the past. Further,
enpl oyes could have arranged to come in on their lunch break or before the
begi nning of or at the end of their shift. Also, it was their concerted action
of all making their requests at the same time that forced the State to change
its procedures. Finally, Respondent's conduct did not constitute a prom se of
benefit or threat of reprisal for enployes requesting to view their personnel
files, rather, Respondent's action constituted a legitinate business decision
warranted by the circunstances. Thus, Conplainant has not established by a
clear and satisfactory preponderance of the evidence that this enployer
decision constituted interference within the neaning of Sec. 111.84(1)(a),
Stats.

Turning to whether the aforesaid Respondent conduct constituted a
violation of Sec. 111.84(1)(c), Stats., it is undisputed by Respondent that
t hese enpl oye requests to review their personnel files was protected, concerted
activity. dearly, personnel managerment at DCl and GBClI were acutely aware of
the enpl oyes' concerted action of all requesting at once to see their file and
it was that action that caused it to change its procedures for allow ng
enpl oyes to view their personnel files. dearly, this volune of requests would
result in nore work for Respondent personnel managenent at these two
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institutions than they had encountered in recent nenmory with regard to the
view ng of personnel files. As noted later herein, other actions taken by
Respondent personnel managenent at DCl were notivated by its hostility toward
Conpl ai nant representatives as a consequence of the receipt of the nunerous
requests to view personnel files and subsequent grievances concerning the
resultant change in procedures regarding when the files could be viewed.
However, Conplainant has not established by a <clear and satisfactory
preponderance of the evidence that Respondent's hostility toward Conpl ai nant
was a consideration in the DCl personnel managenment decision to deviate from
its prior practice of allowing enployes to view their personnel files on
wor kt i me. As noted above, the decision to schedule view ng during nonwork
hours was a legitinmate business decision. Further, this decision preceded and
in fact generated the grievance dispute. Thus, there is no basis for inferring
hostility played any role in this Respondent deci sion.

Group vs. Individual Gievances

Due to Respondent's decision respecting when the personnel files could be
viewed, grievances were filed by those enployes who were told they would have
to view their personnel files during nonwork hours. After receiving the
grievances, it was Respondent's position that it would not deal with them as
i ndi vidual grievances, but rather would treat them as a group grievance under
the parties' collective bargai ning agreenent grievance procedure. Conpl ai nant
argues that Respondent's decision to treat the personnel file grievances as a
group grievance rather than neeting individually on each grievance and
designating the union representatives with whom it would neet constituted a
violation of Sec. 111.84(1)(a) and (c), Stats. It insists that it is the
prerogative of the union not Respondent to determ ne when grievances wll be
filed and processed as group grievances rather than individual grievances as
well as its spokesperson, and it is the duty of the Respondent to accept the
determi nation nmade by Conplainant. In the instant case, Respondent refused to
neet individually on personnel file grievances. Further, Respondent's reliance
upon a previous settlenment of an earlier grievance is msplaced inasmuch as the
terns of that settlement provide that "this settlement is in no way precedent
on any other matter."

Respondent does not dispute that it refused to hear the grievances as
i ndi vidual grievances. It notes that this was in no way an attenpt to stop or
di scourage enployes from filing individual grievances, but nmnerely a common
sense approach to dealing with hundreds of grievances based upon the sane
facts. It was a fiscally responsible, efficient, and nore effective manner of
processing the grievances. Respondent points out that had the union wi shed to
challenge the State's interpretation of its contract provisions regarding group
versus 1 ndividual grievances, it had every right to do so and could have made
its challenge in the grievance arbitration procedure. However, because of the
union's failure to pursue these grievances in that forum it should now be
foreclosed fromalleging that the State has violated the State Enploynent Labor
Rel ations Act (SELRA). Concerning the second aspect of the wunion's
allegations, i.e., that the Respondent representative Kestin originally
designated the union representatives with whom he would neet on the group
grievance, Kestin acknow edged his nistake as soon as he was nade aware by
Conpl ai nant and rescinded that portion of his nmenbo. It was a nmistake. It was
corrected and Conpl ainants did not adduce any evidence to establish that this
m stake violated the provisions of Sec. 111.84(1)(a) or (c), Stats.

Conplainant's actions in insisting upon hearing each grievance filed as
an individual grievance rather than conbining all the grievances into a group
grievance was clearly an attenpt on Conplainant's part to influence the then
ongoi ng contract negotiations as was the case when initially several hundred
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enpl oyes requested to view their personnel files. I f Conplainants were
successful in pursuing individual grievances, it would obviously result in
considerably nmore work for Respondent personnel managenent at DCl and GBC
whi ch Conpl ai nants no doubt hoped would in turn result in said nmnagenent
pressuring Respondent negotiators to resolve the issue relative to personnel
files then on the table. Respondent, on the other hand, clearly had no
interest in scheduling several hundred grievance meetings on grievances which
were prem sed upon the sane factual setting, i.e., Respondent's decision to
schedule viewing of personnel files during nonwork tinme. However, the
appropri ateness of Respondent's reliance upon a previous grievance settlenent
to substantiate its position that the contract permtted its insistence that
the grievances be treated as group grievances is a matter to be resolved in
grievance arbitration. It is, however, unnecessary to resolve the correctness
of the Respondent's position on that natter in order to deternmine whether a
violation of Sec. 111.84 (1)(a) or (c), Stats., as alleged by Conplainant,
occurred.

Qoviously, interference and/or discrimnation conplaint allegations nost
often are established through a series of inferences. Cearly, Respondent was
notivated to not spend an inordinate anount of time processing grievances
relative to a matter which had as its genesis Conplainant's attenpt to
i nfl uence Respondent's behavior at the collective bargaining table. Wile this
response would clearly not benefit Conplainant's efforts to affect a change in
Respondent's position at the bargaining table, the response does not rise to

the level of illegal activity. |In this case, Conplainants have not proved by a
clear and satisfactory preponderance of the evidence that Respondent's decision
was anything nore than what it alleges it to be, i.e., a comon sense approach

to handling several hundred grievances. How this interfered with, restrained
or coerced DCl or GBC enployes has not been established.

The second aspect of the Conplainant's charge regarding the processing of
conpl aint grievances over the viewi ng of personnel files during nonwork tine is
that the Respondent committed an unfair |abor practice when its Personnel
Manager at DCl selected two union representatives at random to neet with the
Enpl oyer to discuss the grievances. Conpl ai nant alleges that this conduct
constituted a violation of Sec. 111.84(1)(a) and (c), Stats. The Respondent
does not deny that Kestin designated two union representatives to neet with him
to discuss the grievances. However, Kestin acknow edged that he had nade a
m stake and as soon as he was nade aware that he did not have authority to
desi gnate union representatives he acted inmmediately to correct the m stake.
It concludes therefrom that Kestin's conduct did not rise to the level of an
unfair |abor practice.

A review of the facts confirns that Kestin on August 17, 1989, did advise
Kuehn that union Representative Burns and MIller were selected at random to

neet on the group grievances. |In that letter he also advised that if the union
wi shed soneone el se to hear the group grievance other than MIler or Burns they
should notify him within five days. Kestin's explanation as to why he

designated the two union representatives in his correspondence regarding
scheduling of the group grievance neeting rings wth a great deal of
credibility. Kestin was of the belief that because there was a di spute between
the parties as to whether the grievances would be dealt with as a group or
i ndividually, he thought that it was his responsibility to schedule a grievance
neeting and have the Conplainants indicate they would refuse to neet on the
grievances as a group grievance. Consequently, in the course of doing so, he
identified union representatives to neet with himon the group grievance. This
was after he had asked Conpl ai nant representatives who they wanted to hear the
group grievance. Under this scenario, the purpose in designating union
representatives was to be able to attenpt to force the union's hand by at |east

-15-
No. 26642-C



designating two union representatives with whom he could neet, and thus, shift
the burden to the union to either refuse to proceed or go ahead with the
nmeeting. In his letter, he also advised the union that while he had nanmed two
i ndividuals they could choose whonever they w shed and provided them with an
opportunity to do so. The Exam ner is persuaded these facts do not establish
by a clear and satisfactory preponderance of the evidence that the Respondent's
conduct violated Sec. 111.84(1)(a) and (c), Stats.

Direct Deposit of Paychecks

Conpl ai nant contends that in a nmeeting on August 15, 1989, between
Kestin, Kuehn and Kindschuh, Kestin threatened to stop directly depositing
enpl oye paychecks in designated banks, savings and | oans, credit unions, etc..
It contends that this practice had been followed for nany years prior to
August of 1989. It was only after the enployes requested to see their
personnel files that the Respondent began discussing termnation of the direct
deposit practice. Conpl ainants contend that the timng of this threat
establishes that the intent was to retaliate against Conplainant menbers for
engaging in protected concerted activity. Theref ore, Conpl ai nant urges that
the Respondent be found to have commtted unfair |abor practices within the
nmeani ng of Sec. 111.84(1)(a) and (c), Stats.

Respondent, to the contrary, believes that the facts do not support a
finding of a violation of the l|aw Respondent notes that the only tine a
di scussion took place with regard to the direct depositing of paychecks was on
August 15, in the final two or three mnutes of a neeting which |asted about

thirty mnutes. During the neeting, numerous issues were discussed including
the grievances that had been filed concerning enployes being told they would
have to view their personnel files during nonwork tinme. Respondent

acknow edges that Kestin did discuss with Kuehn and Ki ndschuh the possibility
of "studying" the continuation of direct deposit because the program had grown
so much and was taking so much of his staff's tinme each payday. Respondent
notes that Kestin denied he nade any kind of a threat to stop the direct
deposit and when Conplainant's wtnesses were asked to describe Kestin's
remarks and why they took them as a threat, they could only point to his
deneanor. They said he was | eaning back in his chair, speaking with kind of a
"cocky attitude" and was wusing a tone of voice that the Conplainant
representatives did not |Iike. Further, Kestin testified he told Kuehn and
Ki ndschuh that the direct deposit study he was referring to was conpletely
separate from the personnel file grievance or any other issue, and that before
any change would take place, the matter would be discussed at the |[abor
managenent neetings. Respondent concludes that even if Kestin's remarks coul d
have been reasonably interpreted as sone sort of "veiled threat" the fact is
that the Enployer never did anything to change the direct deposit program
Respondent finds it unreasonable to interpret these off the cuff remarks made
during the last couple mnutes of a neeting covering a wi de range of subjects
to constitute any kind of a real threat by the Enployer. Therefore Respondent
concl udes that the conduct conplained of did not violate Sec. 111.84(1)(a) and
(c), Stats.

Respondent acknow edges Kestin told wunion representatives Kuehn and
Ki ndschuh that his staff was spending a lot of tine processing direct deposits
and that there existed a possibility of "studying" the continuation of direct
deposi t. Respondent contends however, that the remarks of Kestin could not
reasonably be construed as a veiled threat, and further that no action was
taken at DCl to change the direct deposit program However, the nere fact that
DCl managenent took no action to nodify or terminate the direct deposit program
it does not end the inquiry as to whether Kestin's remarks could be interpreted
as a threat. As noted earlier herein, the Respondent does not dispute that the
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enpl oyes' request to view their personnel files was protected, concerted
activity. Clearly, Respondent nmnagenent at DCl was aware of these requests
i nasmuch as they were the ones responsible for responding and arranging for the
review of the file. Further, the undersigned is persuaded that DC nmnagenent
was antagonistic toward union representatives because of the |arge nunber of
requests to view personnel files and the correspondingly |large anmount of tine
required to be spent by DCl personnel nmanagenment in facilitating the reviews.

Further, the undersigned does not find credible Respondent's contention
that a nere study was being proposed and that any such study woul d necessarily
go through the |labor nanagement committee, thus mnimzing the threatening
aspects of Kestin's statements. The |abor management committee had met the day
before these remarks were nmde. Had Respondent nanagenent been seriously
considering studying the direct deposit of paychecks and bringing the matter
before the |abor nmanagenent conmttee why was it that there was no testinony
establishing the subject was discussed the day before in the |abor managenent
neeting. The undersigned believes if the Respondent was seriously considering
a study of direct deposit as alleged that it could have and would have been
raised at the |abor nmanagenent neeting the day before the conversation took
pl ace between Kestin, Kindschuh and Kuehn. However, the record is devoid of
any evidence that such was the case. It is nore likely that Respondent agent
Kestin was frustrated with having to process nmore than a hundred requests to
view personnel files and all of the attendant problens, and that his off-the-
cuff remarks concerning the direct deposit of paychecks were the outgrowth of
those frustrations. Consequently, it seens reasonable to infer that the intent
of Kestin in making the remarks would indicate his dissatisfaction with the
uni on nenbers behavior and to convey to themthat if he was going to have to
process all of these requests, he was going to nake their life equally
unpl easant by terminating the direct deposit of paychecks. Whet her in fact
Respondent nmanagenment was seriously considering the termination of direct
deposits of paychecks or not is irrelevant inasnmuch as the nessage that was
conveyed to Conpl ai nant representatives was that if the viewing of personnel
file requests continued, nanagenent had the ability and determnation to
termnate the direct deposit practice. Consequently, under the circunstances
surrounding this conversation, it is reasonable to infer that Kestin's renarks
were intended to influence Conplainants' conduct in requesting to view
personnel files. As such, Kestin's renmarks constituted interference in
violation of Sec. 111.84(1)(a), Stats.

Al so, inasmuch as Kestin's remarks were directed exclusively at wunion
representatives and, presunptively, bargaining unit enployes only, the threat
constituted unlawful discrimnation in violation of Sec. 111.84)1)(c), Stats.

Destructi on of Personnel File Contents

Conpl ai nants contend that the destruction of a dues authorization card

for correctional officer, Chevez, was an unfair |abor practice. It references
Section 20.921, Stats., providing for the payment of dues to enploye
organi zati ons. It contends the State cannot wunilaterally shred public
docurments authorized and created by statute. It believes doing so violated

Sec. 111.84(1)(a) and (c), Stats.

Respondent does not dispute that Kestin destroyed certain docunents
contained in personnel files, including M. Chevez' dues authorization card.
It does, however, deny Conplainant's assertions that shredding the card was
i mproper and illegal. It notes that the dues authorization card in question
was one which had been executed at Chevez' prior work location in Novenber of
1976, and that when Chevez transferred from the Waupun Correctional Institution
to the Dodge Correctional Institution, a new authorization card had to be
executed, and thus there was no reason to maintain the old card in his file.
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Respondent contends that Kestin was doing nothing nore than carrying out his
responsibilities as the DC records custodi an. Respondent insists that even
if enmployes believed that the Respondent was under a duty to show them
docunents from their personnel file which were being destroyed prior to
destruction, there was no legal basis requiring Respondent to do so. For these
reasons the Respondent concludes that the acknow edged destruction of docunents
taken from enpl oyes' personnel files did not violate Sec. 111.84(1)(a) and (c),
Stats.

The evidence regarding this allegation clearly established that annually
the Respondent's Departrment of Corrections, and before that Health and Soci al
Services, Division of Corrections, notified its departnental record custodi ans
that destruction of <certain records was authorized to occur during that
cal endar year. That notice was generally sent out in January of the cal endar
year and in this particular case, the notice went out in January of 1989,
pertaining to records that could be destroyed during that calendar vyear.
Pursuant to that directive, Kestin, on or about August 8th or 9th was observed
by a Conpl ai nant uni on nenber taking nmaterials to the shredding nachine at DOl .
The observer was not able to identify the age of the docunments which were
bei ng taken for shredding. Subsequent investigation by Conplainant's nenbers,
whi ch entail ed going through the shredded material, uncovered that a union dues
authorization card and a ranking from a cert request were anong the naterials
shr edded.

However, Conplainants did not establish by a clear and satisfactory
preponderance of the evidence that Kestin was doing anything other than
conplying with an annual directive to purge from enploye personnel files
certain outdated and unnecessary materials contained therein. The testinony of
the Department Records and Forms O ficer confirmed that Kestin, as Record
Custodian at DCl, was responsible for conplying with the record destruction
directive. Wth regard to the dues authorization check-off card which had been
shredded, the uncontradicted evidence is that the card was no longer valid

i nasmuch as the enploye had changed work |ocations. Conpl ai nants have not
established that there was anything inappropriate or illegal about the
destruction of that card. Furt her, testinony established that the

certification ranking that was shredded should not have been included in any
personnel file under any circunstance. Consequently, if it was material which
was not to be included in a personnel file, it does not automatically follow
that this record came from an individual personnel file as alleged by
Conpl ai nant . No one testified that this particular docunent cane from a
personnel file. Finally, Conplainant offers no explanation as to how the
destruction of these naterials in any way interfered with or coerced enpl oyes
in the exercise of protected, concerted activity or how it was unlawful

discrimnation to destroy these materials.

The Conpl ainants also contend that the materials, prior to destruction,
should have been shown to the enploye from whose personnel file they were
obtai ned. However, Conplainants offer no statutory or contractual authority in
support of its allegations nor any evidence that the Respondent has ever shown
personnel file material scheduled for destruction to the enploye before-hand.
Further, as with the destruction itself, Conplainants offer no explanation as
to how or under what circunstances failure to show enployes docunents from
their personnel file prior to the destruction of said documents constitutes
interference or discrimnation in violation of SELRA

Chargi ng DCl Enpl oyes For Copies O Personnel File Material

Conpl ai nants contend that prior to August 1, 1989, its representatives
were allowed to obtain from Respondent copies of witten material contained in
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their personnel files w thout being charged. This practice however was
abruptly terminated on or about August 23, 1990, when, pursuant to a nmenorandum
addressed to Local 178, President Kuehn, Respondent advised Conplainant it
woul d imedi ately start collecting 15 cents per page for photocopying rel ated
to all open record requests. Conpl ai nants insist that this change in prior
practice was retaliatory and in violation of Sec. 111.84)1)(a) and (c), Stats.

To the contrary, Respondent insists that the change in procedure of
charging for copies was not retaliation, but rather motivated by an intent to
correct a past error and to nmake DCl's policy and practice of collecting
copying fees consistent with the DHSS policy which had been in place for over
six years. Respondent references statutes governing enploye access to
personnel files that provide the records custodian may charge a reasonable fee
for making copies as long as the fee does not exceed the actual cost of
reproducti on. In this instance, the charge of 15 cents per page was not
unreasonable nor did it exceed the actual cost of reproduction. Al so, the
Director of the Ofice of Human Resources only became aware of the prior
practice at DCl at a tine when DCl and other institutions received the
af oresaid numerous requests from enployes to view their personnel files and
nmake copi es. It was at the request of the institutions' superintendents that
the Director of the Ofice of Human Resources for the Division of Corrections
i ssued a nmeno explaining the Departnent's interpretation of the |aw concerning
access to personnel files and charging fees for copying materials from those
files. Prior to being so advised by the Director, Kestin acknow edged that he
had not charged enpl oyes for copying materials even though he may have charged
a copying fee to an enploye attorney or representative when requests were nade
for nunerous pages in excess of ten. Respondent concludes that it had a right
to charge a fee for naking copies and that its decision to direct M. Kestin to
abide by departnental policy and conmence charging enployes for copying
materials fromtheir personnel file did not violate Sec. 111.84(1)(a) or (c),
Stats.

The Exami ner concurs with Respondent's analysis that statutorily it was
authorized to collect a fee for naking copies of nmaterials contained in the
enpl oyes' personnel file, and that there was a departmental policy in effect
from at |east 1983, authorizing the collection of photocopying fees from the
request or. However, the Exami ner does not agree with Respondent's assertion
that the decision to begin collecting photocopying fees fromenployes at DCl in
August of 1989, did not constitute a violation of Sec. 111.84(1)(a) and (c),
Stats. Wile the undersigned acknow edges that the Respondent had the right to
adhere to its 1983 policy, the timng of its decision to do so creates an
inference that the decision was intended to retaliate against Conplainant for
i nundating DCl nmanagerment with requests to review personnel files and in all
probability with the hope of deterring Conplainants from nmaking further such
requests and/or following through on actually viewi ng the personnel files. In
fact, the evidence establishes in Respondent Exhibit 3 that of 109 requests to
view personnel files received in August of 1989, only thirteen enployes
actually reviewed their personnel files. Further, the departnmental policy in
paragraph 2.a. provides that "if the request is for no nore than a total of 10
pages of photocopies, however, the Record Custodian may waive the copy fee if
the Custodi an deens the waiver to be in the public interest...." Kestin's meno
to Kuehn of August 23rd indicates that a 15 cent per copy charge will be made
for "all" open record requests and does not indicate that the fee would be
wai ved for requests of |less than 10 pages of photocopying. Wile Respondents
argue that Kestin was unaware of said departnmental policy, he clearly was aware
of the policy at the tinme that he sent out his August 23rd nmeno and coul d have
provided in the meno that a charge would not be nade for requests of 10 pages
or less, and thus, would have minimzed the inpact of the decision to comence
charging a fee.
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The undersigned is persuaded that it is reasonable to conclude from the
facts in this case that Respondent DCl rmanagenent had no interest in waiving
t he photocopying fee in instances of 10 pages or |ess because of their obvious
frustration with Conplainants inundating themw th nore than a hundred requests
to review personnel files and obviously creating significantly nore work and
i nconveni ence than they would have otherw se experienced. It is reasonable to
infer here as with the direct deposit issue that Kestin was intent on show ng
the Conplainants that he could nake their lives difficult as well by charging
them for all copies. Finally, there is no evidence that all institution
enpl oyes, whether they be bargaining unit enployes or not, were advised of the
i npendi ng change in collecting fees. Rather, the nenb was directed to the
Local 178 president. Qobviously this neno singled out Conplainants at that
tinme. Consequently, the Exami ner is persuaded that the actions of Respondent
in changing the practice at DCl regardi ng photocopying requests was notivated
in part by hostility toward Conplainants exercise of protected concerted
activity and as such ampunted to illegal interference and discrimnation in
violation of Sec. 111.84(1)(a) and (c), Stats.

Dated at Madi son, Wsconsin this 3rd day of April, 1992.
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