STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVMM SSI ON

ROBERT W NELSOQON,

Conpl ai nant
: Case 1
VS. : No. 44508 Ce-2109
: Deci si on No. 26672
PEMBER EXCAVATI NG, | NC.,
Respondent .

Appear ances:
M. Robert W Nelson, 1231 Tainter Street, Menononi e,
W 54751, appearing pro se.
Melli, Walker, Pease and Ruly, S.C., Attorneys at Law, 119
Martin Luther King, Jr., Boulevard, Suite 600, Madi son,
W 53703, by M. Janes K. Pease, Jr., appearing on
behal f of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND CORDER

Robert W Nelson, hereinafter referred to as Conplainant,
having on Septenber 5, 1990 filed an wunfair |abor practice
complaint with the Wsconsin Enploynent Conmm ssion, hereinafter
referred to as the Comm ssion, wherein it was all eged that Penber
Excavating, 1Inc., hereinafter referred to as Respondent, had
commtted unfair |abor practices in violation of Chapter 111 of
the Wsconsin Statutes; and the Conm ssion having appoi nted Col een
A. Burns, a nenber of the Comm ssion's staff, to act as Exam ner
in the matter and issue Findings of Fact, Conclusions of Law and
Order; and the Respondent, by Counsel, having on Septenber 28,
1990 filed a Mtion for Dismssal or Summary Judgnent; and the
Conpl ai nant, having on OCctober 10, 1990 filed a reponse to
Respondent’'s notion; and the Exam ner being fully advised in the
prem ses, nmakes and issues the follow ng

FI NDI NGS OF FACT

1. Conpl ai nant Robert W Nelson, an individual whose
address is 1231 Tainter Street, Menononie, Wsconsin 54751, is an
enpl oye within the nmeaning of Sec. 111.02(6), Ws. Stats., and is
enpl oyed by Penber Excavating, Inc.

2. Respondent Penber Excavating, Inc. is an enployer
within the neaning of Sec. 111.02(7), Ws. Stats., maintaining its
principal office at Route 4, Box 100B, Menononie, Wsconsin
54751, and Respondent is engaged in a business affecting comerce
within the meaning of the National Labor Relations Act, as
anended, and is covered by the jurisdictional standards of the
Nati onal Labor Rel ati ons Board.

3. On Septenber 5, 1990, Conplainant filed a conplaint
with the Wsconsin Enploynment Relations Comm ssion alleging that
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Respondent had committed unfair |abor practices contrary to the
provi sions of Chapter 111 of the Wsconsin Statutes. Attached to
the conplaint, and referenced therein, is an affidavit of July 9,
1990, which Conpl ai nant had provided to National Labor Relations
Board Agent Craig D. Akins-Leffler during the course of the
Board's investigation of NLRB Case No. 18-CA-11369. In the
conpl ai nt, Conpl ainant alleges that on June 14, 1990, he signed a
union card; that on July 2, 1990, Larry Penber accused the
Conpl ainant of theft and crimnal damages as stated in the
affidavit; that Conplainant had informed Larry Penber that he did
not conmt the alleged theft and crimnal damage and did not know
who had conmitted such acts; that every week for three weeks
foll owi ng Penber's accusations, Penber called the Conplainant into
his office and accused him and that on August 3, 1990, Penber
suspended the Conpl ai nant fromwork for two weeks w thout pay. 1In
the conpl aint, Conplainant states that he believes that he shoul d
receive two weeks pay and pursue charges of harassnent, slander
and defamation of character against Larry Penber.

4. On Septenber 28, 1990, Respondent, by its Counsel,
filed a Motion for Dismssal or Sunmary Judgnment, with supporting
docunentation, arguing, inter alia, that federal preenption
precludes the Wsconsin Enploynent Relations Conmm ssion from
asserting jurisdiction to determne whether Respondent has
commtted any unfair | abor practi ces. The  supporting
docunentation includes an affidavit of Larry Penber, President of
Penber Excavating, Inc., stating that Penber Excavating, Inc.
operates an excavation business and that during the previous
twel ve nonths, Penber Excavating, Inc. has had gross revenues in
excess of $50,000 from performance of services directly to
custoners outside the state and has purchased over $50,000 worth
of goods and services directly from busi nesses outside the state.

The affidavit also states that Larry Penber had received a letter
dated June 26, 1990, from the National Labor Relations Board
(NLRB) which stated that unfair |abor practice charges had been
filed agai nst Penber Excavating, Inc. Attached to the affidavit,
was the letter of June 26, 1990 and a copy of the conplaint filed
in NLRB Case No. 18-CA-11369 establishing that, on June 26, 1990,
International Union of Qperating Engineers, Local 139, AFL-C QO
CLC, hereinafter the Union, filed charges with the National Labor
Rel ati ons Board, alleging that the Respondent had viol ated Section
8(a)(1) and (3) of the National Labor Relations Act. The charges
included the allegation that, on or about June 16 and June 18
1990, Respondent, by its President Larry Penber and other
supervi sors, threatened enployees with reduction in wages if they
engaged in union activity on behalf of the Union; that on or about
June 16 and June 18, 1990, Respondent, by its President
Larry Penber, threatened enployes with reduction in hours and | oss
of jobs if they chose union representation; that, on or about June
22, 1990, Respondent, by its supervisor Bob Long, announced and
i npl emented changes in  enployees’ working conditions in
retaliation for their union activities; and that on or about June
22, 1990, the Respondent, by its President, Larry Penber,
threatened an enployee with a reduction in wages because he had
engaged in union activities. The letter dated June 26, 1990
notified Penber that NLRB Field Examiner Craig D. Akins-Leffler
woul d be investigating the charges which had been filed by the
Uni on. The supporting docunentation includes an affidavit from
Respondent’'s counsel, James K. Pease, Jr., stating, inter alia,
that his firm had represented Respondent in NLRB Case No. 18- CA-
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11369; and that he had received a letter from Field Exam ner
Aki ns-Leffler dated July 26, 1990. In this letter of July 26,
1990, attached to Pease's affidavit, Field Exam ner AKins-Leffler
advised Respondent's Counsel and the Union's counsel that
followi ng the investigation of the charges filed by the Union, the
NLRB Regional Ofice determ ned that the Respondent had viol ated
Section 8(a)(1) of the NLRA and that there was insufficient
evi dence of any violation of Section 8(a)(3) of the NLRA and t hat
the Field Ofice was requesting that the Respondent and the Union
sign an encl osed proposed settl enent agreenent, or a substantially
simlar agreenment, and return the sanme to the Regional Ofice no
| ater than August 3, 1990. Field Exam ner Akins-Leffler also
requested the Union to withdraw those allegations of Section
8(a)(1) and (3) conduct where the investigation disclosed
insufficient evidence of violations, or anend the charges
accordingly. The Field Exam ner also advised the Respondent that
if the Respondent declined to settle by August 3, 1990, he would
recoomend that the Field Ofice issue a formal Conplaint and
schedule an wunfair |abor practice trial. The Field Exam ner
advised the Union that if the Union declined to anend the charges
or withdraw the unsubstantiated all egations, the Union would have
the right to appeal the dism ssal of that portion of the charges
to Washington, D.C In his affidavit, Pease stated that,
following his receipt of the July 26, 1990 letter, Pease, acting
on behal f of Respondent, signed a settlenent agreenent on August
9, 1990 to resolve those charges NLRB Case No. 18-CA-11369 which
had been deened to have nerit.

Based upon the above and foregoing Findings of Fact, the
Exam ner nakes and issues the foll ow ng

CONCLUSI ONS OF LAW

1. The Wsconsin Enploynent Relations Conm ssion does not
have jurisdiction to determne clains of harassnment, slander and
def amati on of character.

2. Respondent Penber Excavating, Inc. is an enployer
engaged in interstate conmerce within the meaning of the Nationa
Labor Relations Act, as anended, and neets the jurisdictional
standards of the National Labor Rel ations Board.

3. Conplainant's claim that Respondent conmtted unfair
| abor practices in violation of Chapter 111 of the Wsconsin
Statutes by retaliating against Conpl ai nant for engaging in union
activity involves conduct which is protected by Section 7 or
prohi bited by Section 8 the National Labor Rel ations Act.

4. It has not been denonstrated that the National Labor
Rel ations Board has declined to assert jurisdiction over the
conduct which gives rise to the conplaint of wunfair |abor
practi ces.

5. The Wsconsin Enpl oynent Rel ations Commi ssion is
preenpted from asserting its jurisdiction to regulate the
Respondent conduct which gives rise to the conplaint of unfair
| abor practices.
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ORDER 1/

That Conpl ainant's conplaint of unfair |abor practices be,
and the sane hereby is, disnmssed inits entirety.

Dat ed at Madi son, Wsconsin this 6th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS
COW SSI ON

By Coleen A. Burns /sl

1/ Any party may file a petition for review with the Conm ssion
by following the procedures set forth in Sec. 111.07(5),
Stats.

Section 111.07(5), Stats.

(5) The conm ssion nmay authorize a conm ssioner or
exam ner to nmake findings and orders. Any party in interest
who is dissatisfied with the findings or order of a conm ssioner
or examner nmay file a witten petition with the commssion as a
body to review the findings or order. If no petition is filed
within 20 days fromthe date that a copy of the findings or order
of the conmssioner or examner was nailed to the last known
address of the parties in interest, such findings or order shall
be considered the findings or order of the conm ssion as a body
unl ess set aside, reversed or nodified by such conm ssioner or
exam ner within such tinme. If the findings or order are set aside
by the comm ssioner or examner the status shall be the sanme as
prior to the findings or order set aside. If the findings or order
are reversed or nodified by the comm ssioner or exam ner the tine
for filing petition with the conm ssion shall run from the tine
that notice of such reversal or nodification is mailed to the |ast
known address of the parties in interest. Wthin 45 days after the
filing of such petition with the conmm ssion, the comm ssion shall
either affirm reverse, set aside or nodify such findings or
order, in whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of the evidence
submtted. If the conmission is satisfied that a party in interest
has been prejudi ced because of exceptional delay in the receipt of
a copy of any findings or order it nmay extend the tine another 20
days for filing a petition with the conm ssion.
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PEMBER EXCAVATI NG, | NC.

VEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND CORDER

PLEADI NGS AND SUBM SSI ONS

On Septenber 5, 1990, the Conplainant filed a conplaint
all eging that Respondent has engaged in unfair |abor practices
contrary to the provisions of Chapter 111 of the Wsconsin
Statutes by accusing the Conplainant of theft and crimnal danage
during the nonth of July, 1990 and by suspendi ng the Conpl ai nant
on August 3, 1990 for two weeks w thout pay. An affidavit of July
9, 1990, which Conplainant had submtted to the National Labor
Rel ations Board in their Case No. 18-CA-11369, was attached to the
conpl aint and referenced therein. Conpl ai nant seeks to recover
the two weeks pay and indicates a desire to pursue charges of
harassnent, slander and defanmati on of character. 2/

On Septenber 28, 1990, Respondent filed an Answer to the
Conpl aint, Notice of Mtion & Mtion for D smssal or Sumary
Judgnent, Affidavit of Larry Penber, Affidavit of Janes K. Pease,
Jr., Menorandum Supporting Mtion for Dy smissal or Sunmary
Judgnment, and Notice of Mtion & Mtion for Postponenent or
Adj ournment of Hearing Pending Decision on Mtion. By letter
dated Cctober 5, 1990, the Exam ner advised Conplainant that if he
wi shed to file a response to the notions filed by Respondent, such
response was due by Friday, OCctober 12, 1990. Conplainant's
response was filed on Cctober 10, 1990. On Cctober 17, 1990, the
Exam ner granted Respondent's Mtion to Postpone Hearing pending
the Exam ner's decision on Respondent's Mtion for D smssal or
Sunmary Judgnent .

DI SQUSSI ON

Respondent’'s Mdtion to Dismss is prem sed upon the argunent
that federal preenption precludes the Comm ssion from asserting
jurisdiction to determ ne whet her the Respondent has commtted any
unfair labor practice whithin the neaning of the Wsconsin
Enpl oynent Peace Act. Wile Conplainant, acting pro se, has filed
a response to Respondent's Motion to Dismss, he has not addressed
the jurisdictional issue of federal preenption.

The Examiner is satisfied that no Chapter 227-type hearing is
necessary under Sec. 111.07, Ws. Stats., and that it is within
the authority of the Conm ssion to determne, on the basis of the
pl eadi ngs and subm ssions, the question of whether the Conm ssion
has jurisdiction to hear and decide the nerits of the conpl aint

In San Diego Building Trades Council v. Garnon, 359 U S. 236,
244 (1959), the U S. Suprenme Court designed a general rule of
preenption by stating:

Wen it is clear or may fairly be assuned
that the activities which a State purports to

2/ The Conplaint refers to "difintion of character”. The
Exam ner has assuned that the Conplainant is referring to
"defamati on of character"”.
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regulate are protected by Sec. 7 of the
Nati onal Labor Relations Act, or constitute
an unfair |labor practice under Sec. 8, due
regard for the federal enact ment requires
that state jurisdiction nust yield. To |eave
the States free to regulate conduct so
plainly within the central aim of federa
regul ation involves too great a danger of
conflict between power asserted by Congress
and requirenments inposed by state | aw.

The Court went on to state:

When an activity is arguably subject to Sec.
7 or Sec. 8 of the Act, the States as well as
the federal courts nust defer to the
excl usive conpetence of the National Labor
Rel ations Board if +the danger of state
interference with national policy is to be
averted. 3/

The Court has recogni zed exceptions to the Garnon preenption
rule when the state regulation or cause of action involves
behavi or that is of only peripheral concern to the federal |aw or
t ouches interests deeply root ed in | ocal feeling and
responsibility. 4/ The Court has held that state jurisdiction to
enforce its laws prohibiting violence 5/, defamation 6/, the
intentional infliction of enotional distress 7/, or obstruction of
access to property 8/ is not preenpted by the NLRA

In Sears, Roebuck & Co. v. Carpenters, 436 U S. 180, 83 LC
10,582 (1978), the Court recognized that, in determning the
applicability of federal preenption, the critical inquiry is not
whether the State is enforcing a law relating specifically to
| abor relations or one of general application to |abor relations,
but whether the controversy presented to the state court is
identical to that or different from that which could have been
but was not, presented to the NLRB and that it is only in the
fornmer situation that a state court's exercise of jurisdiction
necessarily involves a risk of interference with the unfair | abor
practice jurisdiction of the NLRB which the arguably prohibited
branch of the Garnon doctrine was designed to avoid. 9/ The Court
further stated that "Were applicable, the Garnon doctrine
completely pre-enpts state court jurisdiction unless the Board
determines that the disputed conduct is neither protected nor

3/ Id. at 245.

4/ Farmer v. Carpenters, 430 U S. 290 (1977)

5/ Youngdahl v. Rainfair, 355 US. 131 (1957) and United
Construction Whrkers v. Laburnum 347 U S. 656 (1954).

6/ Linn v. Plant Guard Wrkers, 383 U.S. 53. (1966).

7/ Farmer v. Carpenters Union, 430 U S. 290 (1977).

8/ United Autonobile Wrkers v. Russell, 350 U S. 634 (1958).

9/ LC at 18, 258.
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prohi bited by the Federal Act." 10/

In previous Comm ssion cases, the Conmm ssion has recogni zed
that the preenption doctrine set forth in Garnon is effective to
preenpt jurisdiction in cases where the National Labor Relations
Boar d has asserted jurisdiction over matters i nvol vi ng
substantially identical allegations. 11/ However, the Comm ssion
has not expressly stated, and the Exam ner does not concl ude, that
assertion of jurisdiction by the National Labor Relations Board is
a necessary precondition to preenption. Rat her, the Examner is
persuaded that where the enployer is subject to the jurisdiction
of the National Labor Relations Board and the wunfair |abor
practice allegations contained in the conplaint involve conduct
that is actually prohibited or protected by the National Labor
Rel ati ons Act, the Garnon doctrine precludes the Conm ssion from
asserting jurisdiction over such allegations unless and until the
Nati onal Labor Rel ations Board declines to assert its jurisdiction
inthe matter.

A review of the conplaint and attached affidavit, as well as
Conplainant's witten response to the Motions filed by Respondent,
reveal s that Conplainant is alleging that Respondent's President,
Larry Penber, retaliated against the Conplainant for engaging in
union activity involving, inter alia, the signing of a union
aut hori zation card, when during the nonth of July, 1989, Penber
repeatedly accused the Conplainant of theft and crimnal damages
and, on August 3, 1990, suspended the Conplainant for two weeks
wi t hout pay.

10/ 1d. at Footnote 29.

11/ Trucker's & Traveler's Restaurant, Dec. No. 20880-B, 20882-B
(McCormck, 3/84) and Strauss Printing Conpany, Inc., Dec.

No. 20115-A (Schoenfeld, 12/82).
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The pl eadi ngs and subm ssions filed herein establish that the
Respondent is an enployer engaged in interstate commerce wthin
the nmeaning of the National Labor Relations Act, as anended, and
neets the jurisdictional standards of the National Labor Rel ations
Board. Indeed, it is evident that the NLRB asserted jurisdiction
over the Respondent when it investigated the matters raised in its
Case No. 18-CA-11369 and issued a proposed settlenent agreenent
concerning allegations that it had deenmed to be neritorious. 12/
Conpl ainants claim that Respondent committed unfair |abor
practices in violation of Chapter 111 of the Wsconsin Statutes by
retaliating agai nst the Conpl ai nant for engaging in union activity
i nvol ves conduct which is protected by Section 7 or prohibited by
Section 8 of the National Labor Relations Act. Since it has not
been shown that the National Labor Rel ations Board has declined to
assert jurisdiction over the allegations of unfair |abor practices
contained in the conplaint, the Examner has dismssed the
conpl aint of unfair |abor practices filed herein on the basis that
this Comm ssion is preenpted from asserting its jurisdiction over
the al |l egati ons.

Wile it is not entirely clear, it appears that the
Conpl ainant is requesting the Comm ssion to determ ne whether the
Respondent has conmmted acts of harassnent, slander and/or
defamati on of character. It is the judiciary, and not the
Conmi ssion, which has jurisdiction over such clains. To the
extent that Conplainant is claimng that the alleged acts of
harassnent, slander and defamation of character are in retaliation
for engaging in union activity, the Commission's jurisdiction to
determ ne whether such conduct is an unfair |abor practice in
viol ation of Chapter 111 of the Wsconsin Statutes is preenpted by
the National Labor Rel ati ons Board.

Dat ed at Madi son, Wsconsin this 6th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Coleen A. Burns /sl/

12/ Conpl ai nant al |l eges that Respondent conmitted an unfair | abor
practice when it suspended the Conplainant for two weeks
wi t hout pay on August 3, 1990. Inasnuch as this act occurred
after the NLRB Field Examner had issued a proposed
settlenent agreenent on the issues that the NLRB had deened
to be meritorious in NLRB Case No. 18-CA-11369, it is not
clear that the NLRB has asserted jurisdiction over all of the
all egations contained in the conplaint filed wth the
Commi ssi on.
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