STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

JAMES GUZNI CZAK

Conpl ai nant
VS. Case 278
: No. 43787 PP(S)-163
STATE OF W SCONSI N ( DEPARTMENT OF : Deci si on No. 26676-A

HEALTH AND SOCI AL SERVI CES and
DEPARTMENT OF EMPLOYMENT RELATI ONS)

Respondent .

ear ances:
Patricia A. Messner, Representative, 419 South 88th Street, MI|waukee, W
53214, and Janmes Quzni czak, 4854 West Anthony Drive, M| waukee, W
53219, appearing on behal f of Conpl ai nant.
David J. Chilardi, Legal Counsel, succeeded by Teel D. Haas, Chief Legal
Counsel, Departnent of Enploynment Relations, 137 East WIson
Street, Madison, W 53707-7855 appearing on behal f of Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On March 12, 1990, Janes Quzniczak filed a conplaint with the Wsconsin
Enpl oyment Rel ations Commission (herein WERC) alleging that the State of
Wsconsin's Departnent of Health and Social Services and Departnent of
Enpl oyment Rel ati ons had committed unfair |abor practices w thin the neaning of
Sec. 111.06(f) and (g), Stats., by failing to fully conmply with an order of the
Personnel Conmission issued on My 13, 1987 affirned by the Personnel
Conmi ssi on on rehearing by order dated June 11, 1987.

In pre-hearing tel ephone discussions with the Examiner confirned by
letter to parties dated March 27, 1990, the Exami ner pointed out that the
conplaint alleged violations of the Wsconsin Enpl oyment Peace Act (applicable
to the private sector) rather than of State Enploynent Labor Rel ations Act, and
noted that the parties agreed to waive the statutory requirenent that a hearing
be conducted within 40 days of the date of filing of the conplaint in order to
permt: the Conplainant to anend the conplaint; the Respondents to answer sane
and file any notion for summary dismissal it nmay deem appropriate; and the
Exami ner to determ ne whether to schedule a hearing or to call upon conpl ai nant
to respond in witing as to why the conplaint as anended should not be
di smi ssed.

In accord with that procedural agreenment, the Conplainant submtted
amendrments of its conplaint on April 24, 1990, so that, as anended, the
conplaint alleges that Respondents' conduct constituted unfair |abor practices
within the meaning of Secs. 111.84(1)(a), (c), (d) and (e) of the State
Enpl oynent Labor Rel ations Act. On April 30, 1990, the Respondent filed an
answer and notion to dismss. By May 23, 1990 letter, the Exam ner offered
Conpl ai nant an opportunity to state reasons why its anended conpl ai nt ought not
be dism ssed without hearing inasmuch as it appears on its face to relate
exclusively to natters that are: outside the jurisdiction of WERC, outside the
60-day tine limt set forth in Sec. 230.44(4)(c), Stats.; and outside the
one-year time limt for filing set forth in Sec. 111.07(14), Stats., as nmde
applicable to the State Enployer by Sec. 111.84(4), Stats. Conpl ai nant' s
witten response in opposition to dismissal of the conplaint was received on
July 18, 1990, at which point the matter stood ready for a determination by the
Exam ner whether to dismss the Conplaint without a hearing or to proceed with
a hearing in the matter.

The Exam ner, having been duly appointed by the WERC to nake and issue
findings of fact, conclusions of law and order in the matter as provided in
Sec. 111.07(5), Stats., and having considered the pleadings and the argunents
submtted by the parties in the light nost favorable to Conplainant, finds it
appropriate to issue the follow ng Findings of Fact, Conclusions of Law and
Order without convening a hearing in the nmatter.

FI NDI NGS OF FACT

1. The Conpl ai nant, James GQuzniczak, is an individual residing at
4854 Wst Anthony Drive, Ml waukee, W 532109. At various times naterial
herein, Conplainant was a state enploye enployed in the Bureau of Conmunity
Corrections of the Division of Corrections of the State Enployer's Departnent



of Health and Soci al Services.

2. The State of Wsconsin is the State Enployer. Anong its
departnents are the Respondents herein, the Departnent of Health and Soci al
Services and the Departnent of Enployment Relations (referred to herein as DHSS
and DER and jointly as Respondent Departnents). For purposes of this
proceeding, the Respondent's mailing address is Departnment of Enploynent
Rel ati ons, 137 East WIson Street, Mdison, W 53707-7855.

3. On March 12, 1990, Conplainant filed the instant conplaint with the
WERC al l eging that the Respondent Departnments conmmitted unfair |abor practices
within the neaning of Secs. 111.06(f) and (g), Stats., and a violation of
Sec. 111.815, Stats.

4. Following various comunications anong the parties and the
Exam ner, Conplainant amended its conplaint on April 24, 1990, so that it
al |l eged that the Respondent Departments conmitted unfair |abor practices within
t he nmeani ng of Secs. 111.84(1)(a), (c), (d) and (e), Stats.

5. The anended conplaint alleges that the Respondent Departnents
conmitted those alleged unfair |abor practices by failing and refusing to pay
Conpl ai nant Janes Quzni czak certain nonies due and owing to himby reason of a
State of Wsconsin Personnel Conm ssion decision issued on My 13, 1987
affirmed by the Personnel Commi ssion on rehearing by order dated June 11, 1987,
in Case No. 83-0210-PC. The dates of service of those orders were their
respective dates of issuance. The anended conplaint also alleges, in part,
that Respondent Departnents' stalling tactics and refusal to fully conpensate
Conplainant was in retaliation for Conplainant's other pending unrelated union
gri evances.

6. Apart from Respondents' alleged continuing failure and refusal to
pay Conplainant what he believes he is due under the abovenoted Personnel
Conmi ssion decision, the nost recent manifestations of the Respondent
Departnents' refusal to properly conpensate Conplainant alleged in the anended
Conplaint and witten argunents of Conplainant are tw letters from the
Respondent Departnents' Attorney, Kathryn Anderson. The first letter to
Conpl ainant's representative Patricia Messner dated April 12, 1988 identified
what additional paynents the Respondent Departnents would be making to

Conpl ai nant; explained the Respondent Departnents' reasons for limting its
paynment in that regard; and stated that DHSS woul d be taking no further action
on the matter. The second letter to Conplainant was dated May 19, 1988. It

purported to enclose the check referred to in the April 12, 1988 letter and it
further requested that Conplainant sign an enclosed receipt for the tw checks
i ssued by the State Enployer in the case. The Exam ner infers that Conpl ai nant
had notice of the contents of those docunents on or before My 24, 1988.
Conpl ai nant has never signed or returned the receipt form

7. The instant conplaint in this matter was filed with the WERC on
March 12, 1990.

8. The instant conplaint seeks an order that the Respondent
Departnments fully conply wth the Personnel Commission's order in the
abovenoted proceeding before that body, plus interest and an additional
penal ty.

9. The instant conplaint was filed with the WERC nore than 60 days
after the dates of service of the Personnel Conm ssion's abovenoted orders
dated May 13, 1987, June 11, 1987, and nore than 60 days after the date of
service of a subsequent Personnel Conm ssion decision dated April 6, 1988 in
which it held that it |acked subject matter jurisdiction rule on Conplainant's
letter to it dated Septenber 29, 1987 asserting that the Respondent Departnents
had not fully conmplied with the Personnel Commission's earlier decision and
order in the nmatter.

10. The instant conplaint was filed with the WERC nore than one year

after the specific acts or unfair labor practices alleged in the anmended
conpl ai nt.

CONCLUSI ON OF LAW

Section 111.07(14), Stats., as made applicable to alleged State Enployer
unfair |abor practices by Sec. 111.84(4), Stats., establishes a one year tine
limt for filing unfair |abor practice conplaints against the State Enployer
and its constituent departnents. Because the instant conplaint was initiated
in excess of one year after the date of the specific acts or unfair |abor
practices alleged in the amended conplaint, the instant conplaint, as amended,
is time barred by Sec. 111.07(14), Stats.
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ORDER 1/
1. The abovenoted conpl ai nt, as anmended, is hereby dism ssed.

2. The Respondent Departments' request for an order requiring
Conplainant to pay the Respondent Departnents' attorneys fees, costs and
di sbursenments is hereby denied.

Dat ed at Shorewood, Wsconsin, this 9th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Marshall L. Gatz, Exam ner

1/ Pl ease find Footnote 1/ on page 4.
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Sec. 111.07(5), Stats.

(5) The comm ssion may authorize a conmi ssioner or examner to
make findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the commi ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such

time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set asi de. If the findings or order are reversed or nodified by the

conmi ssioner or examiner the time for filing petition with the conmm ssion
shall run fromthe tinme that notice of such reversal or nodification is

nmailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in party, or direct the taking of
addi tional testinony. Such action shall be based on a review of the
evi dence submtted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the time another 20 days
for filing a petition with the conm ssi on.
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STATE OF W SCONSI N ( DEPARTNMENT
OF HEALTH AND SOCI AL SERVI CES and
DEPARTMENT OF EMPLOYMENT RELATI ONS

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER

THE AVMENDED COMPLAI NT

In its conplaint as anended by letter received by the Exam ner on
April 24, 1990, Conplainant alleges the following facts: that in 1983
Conplainant filed an appeal with the State Personnel Conmi ssion asserting his
reallocation from dient Services Assistant 4 to Correctional Oficer 3 should
have been earlier in tinme than it had in fact been nade effective; that in its
deci sion and order in Case No. 83-0210-PC issued on May 13, 1987 and reaffirmed
on rehearing on June 11, 1987, the Personnel Comm ssion ordered the nmatter
remanded to the Secretaries of Respondent Departnents [herein Departnent
Secretaries] for actions in accordance wth the Personnel Commssion's
decisions that the effective date of the reallocation should have been Decenber
15, 1980, and the Personnel Commission's further stated requirenent, that the
appellants will be paid, on a retroactive basis the difference in pay between
what they were paid and what they would have been paid had the reall ocation of
their positions been effective at the beginning of the first pay period after
Decenber 15, 1980, instead of on June 12, 1983; that on August 14, 1987
Conpl ainant wote the Departnent Secretaries asking that the Personnel
Conmi ssion's order be carried out and that 12 percent interest be paid
"pursuant to WERC rulings"; that on Septenber 29, 1987, the Personnel
Conmi ssion received from Conplainant a letter alleging that the Departnent
Secretaries had failed to conply with the abovenoted Personnel Conmi ssion
decision and order and stating in part that its purpose was to "appeal
DH&SS' s/ DER s payrol |l calculations in response to the Conmi ssion's Oder, which
resulted in underpaynent on back pay and incorrect final hourly rates"; that on
Cctober 13, 1987, Conplainant received a letter from the attorney then
representing him before the Personnel Commission noting that Conplainant had
received a Reallocation Notice retroactively revising the effective date of his
real | ocation, copies of checks jointly issued to Conplainant and his attorney,
and certain information concerning the back pay calculations, and noting
further that the back pay calculations appeared erroneous in various ways
adverse to Conplainant, and noting further that Conplainant's back pay check
did not <cover his attorney's fees such that additional paynents from
Conplainant to his attorney were necessary; that on Cctober 29, 1987, the
Per sonnel Conmi ssion convened a pre-hearing conference regarding Conplainant's
appeal letter filed on Septenber 29, 1987, during which Attorney Kathryn
Anderson representing the Departnment Secretaries noved for dismssal for |ack
of Personnel Commi ssion jurisdiction of the subject nmatter of the appeal and
al so requested witten specifications from Conplainant regarding his claim of
failure to conply; that Conplainant supplied such specifications by letter to
Attorney Anderson in early Novenber, 1987; that briefing on the jurisdictional
issue was conmpleted on or about Decenber 19, 1987; that on March 9, 1988
Conpl ai nant wote Attorney Anderson requesting a response to Conplainant's
Novenber specification  of concer ns and questions regarding alleged
nonconpliance; that on April 6, 1988, the Personnel Comrssion issued its
decision and order granting the Departnent Secretaries' nmotion to disniss
Conplainant's Septenber 29, 1987 appeal letter on the grounds that the
Personnel Conmi ssion lacks subject matter jurisdiction to adjudicate sane
either by way of enforcement of its earlier order or as a new appeal from the
DHSS appointing authority's exercise of its authority to fix an enploye's
conpensation; that by letter dated April 12, 1988, Attorney Anderson responded
to Conplainant's early Novenber, 1987 by providing various explanations and
responses to Conplainant's concerns and questions and by stating that the DHSS
had reviewed its backpay calculations in light of Conplainant's Novenber letter
and would be forwarding Conplainant a check for an additional anount of back
pay and that otherwise DHSS "wll take no further action with regard to"
Conplainant's appeal in Personnel Commssion Case No. 83-0210-PC, that on
May 17, 1988, Conplainant sent a letter to Attorney Anderson noting that
Conpl ai nant had not yet received the check referred to in Anderson's April 12,
1988 letter and that Anderson's letter had not responded to Conplainant's
request for interest on back pay, and requested that Anderson respond on those
two matters as soon as possible; but that as of March 12, 1990, Conpl ai nant had
received no other response from Attorney Anderson or from any other
representative of the State Enpl oyer concerning the matter.

The amended conplaint further asserts that the Respondent Departnents
have failed to fully pay Conplainant the conpensation due from the revised
real l ocation notice pursuant to Secs. 230.05 and 230.96, Stats., and from the
Personnel Conmmission's decisions and orders dated May 13, 1987 and June 11,
1987, pursuant to Sec. 230.44(4)(c), Stats.; and that those failures
constitute:
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- a Sec. 111.84(1)(a), Stats., unfair |abor practice,
in that Respondent Departnents " have restrained
the Conpl ai nant from receiving wages & benefits ear ned
as a result of a collective bargaining agreenent . .
which were ordered to be paid by the Per sonnel
Conmission within that body's statutory jurisdiction
and because the WERC has previously held that interest
on back pay is a proper elenment of relief.

- a Sec. 111.84(1)(e), Stats., unfair |abor practice,
in that the Respondent Departnents have failed to
conply with the order of the Personnel Commi ssion and
have failed to grant interest as has previously been
hel d appropriate in prior WERC rulings, thereby failing
to accept the decision of the Personnel Conmi ssion
whi ch had statutory jurisdiction to make that order and
was, therefore, the "arbitrator" within the neaning of
Sec. 111.84(1)(e), Stats.

- a Sec. 111.84(1)(d), Stats., unfair labor practice,
in that the Respondent Departnents have refused to
bargain with Conpl ai nant's Representative regarding the
order of the Personnel Commission by its naking an
arbitrary & capricious interpretation of its Order.

- a Sec. 111.84(1)(c), Stats., unfair |abor practice,
in that "throughout this whole nmatter [Respondent
Departments'] stalling tactics and refusal to negotiate
were in retaliation to Conplainant's other pending
unrelated wunion grievances which they continually
attenpted to integrate prior to the Personnel
Conmi ssi on hearing. "

- "on-going" unfair |abor practices so as to overcone
any Sec. 111.07(14), Stats., tine bar, in that the
Respondent Departments' conpl ai ned of action

prohi bits the conplainant from being accurately conpensated and prohibits him
fromreceiving future retirement benefits due him This resulted not only from
incorrect conpensation by the Respondents but also from the lack of
conpensation being paid by the Respondents to Conplainant's pension fund, as
Respondents previously reported. [Specifically, a] paynent that Respondents
claimed due Conpl ai nant was purported to have been paid. However, it cane to
Conplainant's attention on or about 11/89-time Ilimt application-(when he
sought information about retirenent benefits) that such purported payment was
NEVER nmde. This is not a matter that any enployee would reasonably be
expected to nonitor, as it should be a reasonable expectation that when one's
Enpl oyer reports that funds have been paid to the pension fund that they have
been.

By way of remedy, Conplainant requests that the Exam ner and WERC order
t he Respondent Departments to conply with the inplied conpensation due fromthe
July 1987 Reallocation Notice and from the My and June, 1987 Personnel
Conmi ssion decision and order. More specifically, Conplainant requests
conpensation for 1164.75 hours of overtine and differential pay; appropriate
contributions to Wsconsin Retirement Fund and documentation of sane to
Conpl ai nant; 12 percent interest on the full backpay including amounts already
paid and amounts still owed (including regular hours worked or in pay status;
overtine and shift differential hours worked; retirenent contributions; "plus
[an] additional 12% interest penalty for Respondent's failure to nake
retirement contributions as initially clained."

THE STATE EMPLOYER S ANSWER AND MOTI ON TO DI SM SS

In their answer, the Respondent Departnents deny that they have failed in
any respect to properly pay Conplainant that to which he is entitled under the
revi sed Reallocation Notices and under the Personnel Conmm ssion's decision and
order. They further allege that the Conplainant's failure to bring an action
within 60 days of the Personnel Conmi ssion's decision extinguished
Conplainant's right to have the Personnel Conmmi ssion's decision acted upon in
any forum and entitles the Respondent Departnments to an order dismssing the
i nstant conpl ai nt under Secs. 230.44(4)(c) and 893.05, Stats. The Respondent
Departments further alleges that if Conplainant's right of action has not been
so extingui shed, the anended conplaint Is not properly before the WERC because
of Conplainant's failure to exhaust the existing contractual grievance
procedure to resolve the clainms he is advancing before the WERC. They further
allege that the WERC s rulings related to paynent of interest on back pay
awards have no bearing on decisions of the Personnel Conmi ssion. The
Respondent Departrments also nove and urge that the anended conplaint be
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dismssed without a hearing and with prejudice either for lack of subject
matter jurisdiction or on its nerits, and further request an order that the
Conpl ai nant pay the Respondent Departnents' attorney fees, costs and
di sbursenents incurred in the WERC proceedi ngs.

EXAM NER' S LETTER OFFERI NG COVPLAI NANT OPPORTUNITY TO SHOWN CAUSE VHY THE
COVPLAI NT QUGHT NOT BE DI SM SSED W THOUT A HEARI NG

On May 23, 1990, the Examiner wote the parties offering Conplainant an
opportunity to state reasons why its amended conplaint ought not be dism ssed
wi thout hearing on grounds of lack of subject nmatter jurisdiction and/or
untinmeliness. In pertinent part, that letter read as foll ows:

I have reviewed the conplaint as originally
filed, M. Messner's April 23 letter anending the
conplaint, and M. Ghilardi's April 27 answer and
notion to dismss. From the face of those docunents
and taking the disputed facts in the |Ilight nost
favorabl e to Conpl ai nant Quzni czak, it appears that the
subject matter of the amended conplaint relates
exclusively to matters:

1. outside the jurisdiction of
t he WERC alleged failures of the State
to conply with an order of the Personnel
Conmi ssion are exclusively the province of
the circuit court under Sec. 230.44(4)(c),
Ws. Stats., Wsconsin Departnment of
enpl oynent Rel ati ons V. W sconsin
Per sonnel Conm ssion, Case No. 85 CV 3022
(GrC, Dane, 12- 27-87); and

2. outside the 60 day tine limt
set forth in Sec. 230.44(4)(c), Ws.
Stats., which reads, "Any action brought
agai nst the person who is subject to the
order for failure to conmply with the order
[of the Personnel Commission] shall be
brought and served within 60 days after
the date of service of the [Personnel]
conmmi ssion's deci sion"; and

3. outside the one vyear tine
limt for filing set forth in Sec.
111.07(14), Ws. Stats., which reads, "the
right of any person to proceed under this
section shall not extend beyond one year
from the date of the specific act or
unfair |abor practice alleged" and which
is made applicable to State of Wsconsin
enpl oye cases by Sec. 111.84(4), Ws.

Stats.

Before issuing a formal order disnissing the amended conpl aint on one or
nore of those grounds, | am by this letter, offering Ms. Messner (on behal f of
her client) an opportunity to state any reasons why it would be error on ny
part to do so at this point in the proceedings w thout a hearing. I n other
words, | amcalling on Ms. Messner (on behalf of her client) to show cause why

| should not dismss the anended conplaint on those bases wi thout conducting a
heari ng.

COVPLAI NANT' S SHOW CAUSE RESPONSE | N OPPCSI TI ON TO SUVMMARY DI SM SSAL

In his July 18, 1990 witten response, Conpl ai nant asserted that it would
be error for the Examiner to dismss the amended conplaint on any of grounds
set forth in the Exam ner's letter quoted above.

Conpl ainant referred back to the contents of its anmended conplaint
sumari zed above as the bases for its contention that the amended conplaint is
within the subject matter jurisdiction of the WERC.

Wth regard to Sec. 230.44(4)(c), Stats., tineliness, Conplainant notes
that neither the Respondent Departnments nor the Personnel Conmi ssion raised or
relied on such an wuntineliness contention in their various responses and
correspondence concerning Conplainant's Septenber 29, 1987 appeal. Thus, as
recently as Attorney Anderson's May of 1988, Conplainant received a letter from
Attorney Anderson requesting Conplainant to sign a receipt for a back pay
recal cul ation check in the anount of $109.12 |ess custonmary deductions and for
the previously issued back pay check. Conpl ai nant has not signed or returned
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that receipt, however, because the first check was sent to Conplainant's
attorney contrary to Conplainant's specific directions, such that Conplainant
did not receive any of those funds. Conpl ai nant contends, "The lack of
exi stence of any such receipt from the Conplainant results in the natter
remai ni ng open, & therefore subject to further appeal and/or review "

Conpl ai nant further contends that the Respondent Departmnments ought not be
allowed to raise tineliness defenses since they were found Iliable for
approximately 30 nmonths of retroactive conpensation erroneously withheld from
Conpl ai nant during a period beginning in Decenber of 1980.

Conpl ai nant refers back to its anended conpl aint summari zed above as the
bases for its contention that the instant conplaint was filed within the tine
limtation set forth in Sec. 111.07(14), Stats.

Finally, Conplainant notes that while it is not one of the grounds
nentioned in the Exanminer's show cause letter, the Respondent Departnents'
defense of failure to exhaust the grievance procedure is also without rmnerit.

DI SCUSSI ON

Standard for Sunmary Di smi ssal

On a motion for sunmary disnissal of an unfair |abor practice conplaint,
the conmplaint nust be liberally construed in favor of the conplai nant because
of the dramatic consequences of denying a hearing on the conplaint. The notion
will be granted only if under no interpretation of the facts alleged would the
conplainant be entitled to relief in the matter. E.g., Racine Unified School
District, Dec. No. 15915-B (Hoornstra, 12/77).

Applying that standard to the anmended conplaint, the Exanminer is
satisfied under no interpretation of the facts can the anended conplaint be
deenmed tinmely filed under Sec. 111.07(14), Stats.

Therefore, assumng for the sake of argument that Sec. 230.44(1)(c),
Stats., neither ousts the WERC of subject matter jurisdiction of the anmended
conplaint nor protects Respondent Departnments from the filing of the anended
conplaint in excess of 60 days after the date of service of the Personnel
Conmi ssi on decisions rendered in Case No. 83-0210-PC, the instant conmplaint is
nonet hel ess untinely filed under Sec. 111.07(14), Stats.

Section 111.07(14), Stats., Untineliness

Section 111.07(14), Stats., as nmde applicable to alleged State Enployer
unfair |abor practices by Sec. 111.84(4), Stats., establishes a one year tine
l[imt for filing unfair |abor practice conplaints. It provides, "the right of
any person to proceed under this section shall not extend beyond one year from
the date of the specific act or unfair |abor practice alleged."

The acts or unfair |abor practices alleged in the amended conplaint are
essentially the Respondent Departnents' failure and refusal to pay Conplai nant
what Conpl ai nant believes is owed him under the original Personnel Conmission
decision and order, wth interest and a penalty, and the Respondent
Depart ment s’ stalling and wthholding of proper paynment allegedly in
retaliation for Conplainant's other wunrelated pending union grievances.
Whet her notivated as retaliation for pending grievances or otherw se, the
Respondent Departnents' failure and refusal to pay Conplainant any renaining
amounts that may have been due and ow ng under the Personnel Comm ssion's
deci sion and order was unequivocally manifested as of Conplainant's receipt of
Attorney Anderson's letters of April 12 and May 19, 1988, which the Exam ner
i nfers Conpl ai nant had know edge of no later than May 24, 1988. Those letters,
taken together, made it clear that the Respondent Departments intended to pay
Conpl ainant nothing further as regards his claim of nonconpliance with the
Per sonnel Conmi ssion decision. Since Conplainant received those letters or at
| east notice of their contents nore than one year before the instant conplaint
was filed with the WERC, the conplaint, as anended, is untinely filed under
Sec. 111.07(14), Stats.

Neither the fact that the Respondents have not done anything nore as
regards Conplainant's claim since sending those letters, nor the fact that
Conpl ai nant has never signed the checks receipt tendered to him for signature
in May of 1988, nor Conplainant's Novenber 1989 di scovery of the extent of the
Respondent Departments' nonconpliance as regards retroactive contributions on
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Conpl ainant's behalf to the Wsconsin Retirement Fund are sufficient to waive
or toll the Sec. 111.07(14), Stats., tinme limtation. The Conmi ssion has
previously concluded that even repeated denands followed by repeated refusals
do not create a continuing or on-going violation. See, Cty of MIwaukee, Dec.
No. 13726 (WERC, 6/75). Hence, the Respondent Departnments’ prolonged failure
to do/ pay anything nore after May of 1988 did not constitute an on-going unfair
| abor practice. Furthernore, in AFSCME Council 24, Dec. No. 21980-C (VERC,
2/90) (case renanded to exami ner on other grounds), the Commission held that

the one year limtations period begins to run from date of the conduct
constituting the alleged unfair |abor practice, and not from date of the
conpl ainant's discovery thereof. In that case the Conmmission followed the

approach taken by a federal district court interpreting federal law in a
private sector case in Harris v. Victor Division, Dana Corporation, 121 LRRM
3524 (ND I, 1986). Applying that principle here, the one year limtations
period began running as regards alleged nonpaynent of retirement fund
contributions when the Respondent Departnents allegedly failed to nmke the
paynents to the retirement fund in or before April of 1988 (despite its April
12, 1988 letter reporting to Conplainant that it had nmade such paynents). The
one year period did not begin running from the nuch later tine (Novenber of
1989) when Conpl ai nant di scovered that Respondents had allegedly failed to nake
t he appropriate paynents.

Because under any and all interpretations of the facts the instant
conplaint was initiated in excess of one year after the date of the specific
acts or unfair labor practices alleged in the anended conplaint, the iInstant
conplaint is tinme barred by Sec. 111.07(14), Stats. |In the Exami ner's opinion,
that is a sufficient basis on which to dismss the amended conplaint wthout a
heari ng. The Exam ner has accordingly issued an order to that effect.

The Examiner finds no basis in this case for an award of attorneys fees,
costs or disbursements and hence has deni ed the Respondent Departments' request
in that regard.

Dat ed at Shorewood, Wsconsin, this 9th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Marshall L. Gatz, Exam ner
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