STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

JAMES GUZNI CZAK

Conpl ai nant
VS. Case 278
: No. 43787 PP(S)-163
STATE OF W SCONSI N ( DEPARTMENT OF : Deci sion No. 26676-B

HEALTH AND SOCI AL SERVI CES and
DEPARTMENT OF EMPLOYMENT RELATI ONS)

Respondent .

Appear ances:
Ms. Patricia A  Messner, Representative, 419 South 88th Street,

M I waukee, Wsconsin 53214, appearing on behal f of Conpl ai nant.

M. David J. Vergeront, Legal Counsel, Departnent of Enploynent
Rel ations, 137 East WIson Street, P.QO Box 7855, Madison, W
53707- 7855, appearing on behal f of Respondent.

ORDER AFFI RM NG | N PART AND M2DI FYI NG I N PART
EXAM NER' S FI NDI NGS OF FACT, CONCLUSI ON
O LAW AND ORDER

Exam ner Marshall L. Gratz having on Novenber 9, 1990, issued Findings of
Fact, Conclusion of Law and Order in the above-captioned natter wherein he
dismssed a conmplaint filed by James QGuzniczak alleging that the State of
Wsconsin had conmtted wunfair |abor practices wthin the neaning of
Secs. 111.84(1)(a), (c), (d) and (e), Stats. because the Exam ner concluded
that the conplaint was filed nore than one year from the date of the alleged
unfair labor practices; and Conplainant Quzniczak having tinely filed a
petition for review of the Examner's decision by the Wsconsin Enploynent
Rel ati ons Conmission pursuant to Sec. 111.07(5), Stats.; and the parties
thereafter having filed witten argunent, the last of which was received on
January 17, 1991; and the Conmi ssion having reviewed the record and the
parties' argunent and being fully advised in the prem ses, nakes and issues the
foll owi ng

ORDER

A The Exami ner's Findings of Fact are affirned.
The foll owi ng additional Finding of Fact is hereby nade:
11. Not until Novenber 1989 did Conplai nant
have notice of Respondent's alleged failure to make any
retirenent contributions.
C The Examiner's Conclusion of Law is affirmed in part and nodified
in part through the addition of the follow ng underlined | anguage:

CONCLUSI ON OF LAW

Section 111.07(14), Stats., as nade applicable
to alleged State Enployer unfair |abor practices by
Sec. 111.84(4), Stats., establishes a one year tine
limt for filing unfair |labor practice conplaints
against the State Enployer and its constituent
depart nents. Because the instant conplaint was
initiated in excess of one year after the date of the
specific acts or unfair labor practices alleged in the
amended conplaint, the instant conplaint, as amended,
is tinme barred by Sec. 111.07(14), Stats. except
potentially as to Respondent State's alleged failure to
make any retirenent contributions.

D. The Examiner's Oder is affirnmed in part and nodified in part
through the addition of the follow ng underlined | anguage:

ORDER

1. The abovenoted conplaint, as anmended, is
hereby dism ssed; except potentially as to Respondent
State's all eged failure To make any retirenent contri-
butions, which natter is remanded to the Examiner for




further proceedi ngs.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 4th day of April, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

- 2- No. 26676-B



STATE OF W SCONSI N ( DEPARTNMENT
OF HEALTH AND SOCI AL SERVI CES and
DEPARTMENT OF EMPLOYMENT RELATI ONS)

MEMORANDUM ACCOVPANYI NG CRDER AFFI RM NG
N PART AND MODI FYI NG I N PART EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

BACKGRCUND

The initial conplaint filed on March 12, 1990 all eged that the Respondent
had commtted certain unfair |abor practices under the Wsconsin Enploynent
Peace Act by failing to fully conmply with an order of the Wsconsin Personnel
Conmi ssion issued on May 13, 1987. Following pre-hearing discussions with the
Exami ner, an anended conplaint was filed on April 24, 1990 alleging that
Respondent's conduct constituted unfair |abor practices within the neaning of
certain sections of the State Enploynment Labor Relations Act. On April 30,
1990 the Respondent filed an answer and a notion to dismiss. By letter dated
May 23, 1990, the Examiner offered Conplai nant an opportunity to state reasons
why his amended conplaint ought not be dismssed without hearing inasnuch as
the conpl aint appeared on its face to relate exclusively to matters which were:
outside the jurisdiction of the Wsconsin Enploynent Relations Conm ssion;
outside the 60-day tine limt set forth in Sec. 230.44(4)(c), Stats.; and
outside the one-year tinme limt for filing conplaints with the Conm ssion
established by Sec. 111.07(14), Stats. Conpl ai nant submitted a witten
response on July 18, 1990. On Novenber 9, 1990 the Examiner issued his
deci si on based upon the pl eadi ngs.

The Exam ner's Deci sion

In his decision, the Examiner nade the follow ng pertinent Findings of
Fact and Concl usion of Law upon which he based his disnissal of the conplaint:

5. The anended conplaint alleges that the
Respondent Departnents conmmitted those alleged unfair
| abor practices by failing and refusing to pay
Conpl ai nant James (Quzniczak certain nonies due and
owing to him by reason of a State of Wsconsin
Per sonnel Comm ssion decision issued on My 13, 1987
affirmed by the Personnel Commission on rehearing by
order dated June 11, 1987, in Case No. 83-0210-PC. The
dates of service of those orders were their respective
dates of issuance. The anended conpl aint al so all eges,
in part, that Respondent Departnents' stalling tactics
and refusal to fully conpensate Conplainant was in
retaliation for Conplainant's other pending unrel ated
uni on grievances.

6. Apart from Respondents' alleged continuing
failure and refusal to pay Conpl ai nant what he believes
he is due under the abovenoted Personnel Conmission
decision, the nost recent manifestations of the
Respondent Departments' refusal to properly conpensate
Conplainant alleged in the amended Conplaint and
witten argunents of Conplainant are two letters from
t he Respondent Departnents' Attorney, Kathryn Anderson.

The first letter to Conplainant's representative

Patricia Messner dated April 12, 1988 identified what
addi ti onal paynents the Respondent Departnents would be
making to Conplainant; explained the Respondent
Departments' reasons for limiting its payment in that
regard; and stated that DHSS woul d be taking no further
action on the matter. The second letter to Conpl ai nant
was dated May 19, 1988. It purported to enclose the
check referred to in the April 12, 1988 letter and it
further requested that Conplainant sign an enclosed
receipt for the two checks issued by the State Enployer
in the case. The Examiner infers that Conplai nant had
notice of the contents of those docunents on or before
May 24, 1988. Conpl ai nant has never signed or returned
the recei pt form

7. The instant conplaint in this matter was
filed with the WERC on March 12, 1990.

8. The instant conplaint seeks an order that
the Respondent Departnents fully conmply with the
Per sonnel Conmi ssion's  order in the abovenoted
proceeding before that body, plus interest and an
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addi tional penalty.

9. The instant conplaint was filed with the
VWERC nore than 60 days after the dates of service of
the Personnel Conmission's abovenoted orders dated
May 13, 1987, June 11, 1987, and nore than 60 days
after the date of service of a subsequent Personnel
Conmi ssion decision dated April 6, 1988 in which it
held that it |acked subject matter jurisdiction rule on
Conplainant's letter to it dated Septenmber 29, 1987
asserting that the Respondent Departnents had not fully
conplied wth the Personnel Conmi ssion's earlier
decision and order in the nmatter.

10. The instant conplaint was filed with the
VWERC nore than one year after the specific acts or
unfair | abor practices alleged in the anended
conpl ai nt.

CONCLUSI ON OF LAW

Section 111.07(14), Stats., as nade applicable
to alleged State Enployer unfair |abor practices by
Sec. 111.84(4), Stats., establishes a one year tine
limt for filing unfair |labor practice conplaints
against the State Enmployer and its constituent
depart nents. Because the instant conplaint was
initiated in excess of one year after the date of the
specific acts or unfair |abor practices alleged in the
amended conplaint, the instant conplaint, as amended,
is tinme barred by Sec. 111.07(14), Stats.

In his Menmorandum the Examiner stated his rationale for his concl usion
that the conplaint was untinely filed as foll ows:

Section 111.07(14), Stats., Untineliness

Section 111.07(14), Stats., as nade applicable
to alleged State Enployer unfair |abor practices by
Sec. 111.84(4), Stats., establishes a one year tine
limt for filing unfair |abor practice conplaints. It
provides, "the right of any person to proceed under
this section shall not extend beyond one year fromthe
date of the specific act or wunfair |abor practice
al | eged. "

The acts or wunfair labor practices alleged in
the anmended conplaint are essentially the Respondent
Departnents' failure and refusal to pay Conplainant
what Conplainant believes is owed him under the
original Personnel Conm ssion decision and order, wth
interest and a penalty, and the Respondent Departnents’
stalling and withhol ding of proper paynent allegedly in
retaliation for Conplainant's other unrelated pending
uni on grievances. Wether notivated as retaliation for
pending grievances or otherw se, the Respondent
Departnents' failure and refusal to pay Conplai nant any
remai ning anounts that nay have been due and owi ng
under the Personnel Conm ssion's decision and order was
unequi vocal | y mani fested as of Conplainant's receipt of
Attorney Anderson's letters of April 12 and My 19,
1988, which the Examiner infers Conplainant had
knowl edge of no later than My 24, 1988. Those
letters, taken together, made it <clear that the
Respondent Departrments intended to pay Conplainant
nothing further as regards his claim of nonconpliance
with the Personnel Conmi ssion  deci sion. Si nce
Conpl ai nant received those letters or at |east notice
of their contents nore than one year before the instant
conplaint was filed with the WERC, the conplaint, as
amended, is wuntinely filed wunder Sec. 111.07(14),
Stats.

Neither the fact that the Respondents have not
done anything nore as regards Conpl ainant's clai msince
sending those letters, nor the fact that Conplainant
has never signed the checks receipt tendered to him for
signature in My of 1988, nor Conplainant's Novenber
1989 discovery of the extent of the Respondent
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Depart ment s’ nonconpliance as regards retroactive
contributions on Conplainant's behalf to the Wsconsin
Retirement Fund are sufficient to waive or toll the
Sec. 111.07(14), Stats., time limtation. The
Conmi ssi on has previously concluded that even repeated
demands followed by repeated refusals do not create a
continuing or on-going violation. See, Gty of
M | waukee, Dec. No. 13726 (VERC, 6/75). Hence, the
Respondent Departments' prolonged failure to do/pay
anything nore after May of 1988 did not constitute an
on-goi ng unfair |abor practice. Furthernore, in AFSCME
Council 24, Dec. MNo. 21980-C (WERC, 2/90) (case
remanded to examiner on other grounds), the Conmi ssion
held that the one year limtations period begins to run
from date of the conduct constituting the alleged
unfair labor practice, and not from date of the
conpl ainant's discovery thereof. In that case the
Conmi ssion followed the approach taken by a federal
district court interpreting federal law in a private
sector case in Harris v. Victor Division, Dana

Corporation, 121 LRRM 3524 (ND IIT, 1986). Appl yi ng
that principle here, the one year limtations period

began running as regards alleged nonpaynent of
retirement fund contributions when the Respondent
Departrments allegedly failed to nake the paynents to
the retirement fund in or before April of 1988 (despite
its April 12, 1988 letter reporting to Conpl ai nant that
it had nade such paynents). The one year period did
not begin running fromthe much later tine (Novenber of
1989) when Conpl ai nant di scovered that Respondents had
allegedly failed to make the appropriate paynents.

Because under any and all interpretations of the
facts the instant conplaint was initiated in excess of
one year after the date of the specific acts or unfair
| abor practices alleged in the anmended conplaint, the
instant conplaint is time barred by Sec. 111.07(14),

Stats. In the Examner's opinion, that is a sufficient
basis on which to dismss the anended conpl aint wi thout
a hearing. The Exam ner has accordingly issued an

order to that effect.

The Petition For Review

In his petition, Conplainant wurges the Commission to reverse the
Exami ner. Contrary to the Examiner's determ nation, Conplainant argues that
because he did not discover Respondent's failure to nmake contributions to his
retirement fund until Novenber 1989, it is appropriate to toll the statute of
limtations as to this allegation. Contrary to the Exami ner's conclusion,
Conpl ai nant asserts that under the rationale of Johnson v. AFSCME Council 24,
Dec. No. 21980-C (WERC, 2/90) and Harris v. Victor Dvision, Dana Corp., 121
LRRM 3524 (1986), his conplaint is tinmely.

Conpl ai nant argues that to conclude otherwise would be to ratify
fraudul ent conduct and place an inpossible burden upon Conplainant and all
others simlarly situated to discover hidden conduct. In this regard,
Conpl ainant notes that in April 1988, Respondent reported to Conplainant that
it had nade retirement paynents which Conplainant discovered in Novenber 1989
were not rmade. Gven the foregoing, Conplainant asks that the Comm ssion
reverse the Exam ner.

Respondent's Brief In Qpposition To The Petition

Respondent wurges the Commission to affirm the Exaniner. Respondent
argues that at the latest, the alleged actions of Respondent which are
conpl ai ned of occurred on May 19, 1988 when Respondent allegedly failed to make
appropriate retirenent contributions on Conplainant's behal f. Thus, Respondent
argues that Examiner appropriately found that the March and April 1990
conpl aint was untinely.

Respondent urges the Conmission to conclude the Johnson case cited by
Conpl ai nant supports the Examner's decision as it holds that the statute of
limtations for an alleged unfair |abor practice does not commence from the
date of Conplainant's discovery of sanme but rather fromthe date of the conduct
whi ch al |l egedly constitutes the unfair |abor practice.

As to the Harris case cited by Conplainant, Respondent acknow edges the
hol ding therein that an equitable tolling of the statute of limtations may be
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appropriate when a cause of action renmains undiscovered or has been
fraudul ently conceal ed. However, Respondent questions the applicability of
Harris to the instant case because Harris involved a breach of the duty of fair
representation, an allegation not present herein. Respondent al so notes that
Harris is not a Wsconsin case and does not involve interpretation of Wsconsin
[aw. Nonet hel ess, Respondent argues that Harris, even if its holding carried
precedential value in Wsconsin, does not favor Conplainant. Respondent argues
that the fraudul ent conceal nent exception does not apply herein because the
Conplainant only alleges that an act which Respondent represented to
Conpl ai nant woul d be done was not done.

As to the Harris exception for discovery, Respondent cites Johnson and
Cty of MIlwaukee, Dec. No. 13726 (WERC, 6/75), for the proposition that it is
the date of the alleged m sconduct, not the date of discovery, which triggers
the applicable statute of limtations. Respondent argues that the alleged act
of not paying the retirenent portion of the Personnel Comm ssion decision was
conpl eted and subject to detection at any tinme after May 1988, at the |atest.
Respondent contends that any tinme after May 1988, Conplainant could have
checked to determ ne whether Respondent had made the retirement contributions.
Respondent argues that Conplainant did not exercise due diligence by failing
to discover the alleged failure to nake contributions until Novenmber 1989.
Thus, Respondent urges that there is no basis for allow ng Conplainant to use
the Novenber 1989 discovery date as the date on which the statute of
limtations as to this allegation comrences.

G ven the foregoing, the Respondent urges the Conmission to affirm the
Exami ner.

Conpl ai nant' s Responsi ve Bri ef

Conpl ai nant contends that it is "absurd" for Respondent to claim that
there is no "hint of fraud and/or concealment” in Conplainant's allegations.
Conpl ai nant contends that by letter dated April 12, 1988, Respondent advised
Conpl ai nant that retirenent deductions were nade. Conplainant alleges that the
deductions were not in fact appropriately allocated and that Respondent's
conduct in this regard clearly constituted a fraudulent conceal ment of
Respondent' s actual action.

Conpl ai nant asserts that it is "inconprehensible" for Respondent to
assert that Conplainant had an obligation to determ ne whether Respondent had
made the retirement contributions it asserted it would make. Such a contention
woul d obligate each and every enploye of the State of Wsconsin to confer with

all identified beneficiaries of the enploye's payroll deductions to determ ne
for each and every pay period if Respondent had done what it asserted would be
done, i.e., allocate appropriately the enploye's wi thhel d deductions.

G ven the foregoing, Conplainant requests that the Conm ssion reverse the
Exami ner.

DI SCUSSI ON

The Exami ner based his decision on the prenmse that where the Iast
affirmative act allegedly taken by Respondent occurred in My, 1988, a
conplaint filed in March or April 1990 based upon those alleged actions is
untimely under Sec. 111.07(14), Stats. Wth one exception, we concur with the
Examiner's analysis and thus have affirmed his disnmissal of all of
Conpl ainant's al | egati ons save one.

In his April 1990 anended conplaint, Conplainant nade clear that as to
the level of retirenent contribution owed him he was arguing that: (1) the
amount to be contributed was inaccurate; (2) no anbunt was ever contributed, a
fact Conpl ai nant did not discover until Novermber 1989. Conpl ai nant argued t hat
he could not reasonably have been expected to nonitor Respondent's actual
contribution level as he had a reasonable expectation that Respondent would
nmake the contribution it asserted it woul d nake.

In his decision, the Exami ner concluded that under Johnson v. AFSCME
Counci|l 24, Dec. No. 21980-C (WERC, 2/90) the one year statute of ITimtation as
to this allegation began with the April 1988 alleged non-paynent even though
Respondent had al |l egedly advi sed Conpl ai nant that the payments had been made.

In Johnson, it was argued that although a |abor organization had advi sed
a grievant in February and March 1982 that it would not pursue a grievance to
arbitration, the statute of limtations should not begin to run until 1984 when
the grievant discovered the allegedly arbitrary basis for the |abor organiz-
ation's decision. W held:

Conpl ainant lastly contends that she was not

obligated to file her conplaint within one year of
Respondent Council 24's February and March 1982 action
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because she did not discover the allegedly arbitrary
nature of the Respondent's decision until 1984, The
Exami ner rejected this argunent citing Harris v. Victor
Division - Dana Corp., 121 LRRM 3524 (N. D. 111 1986)
whi ch she quoted in pertinent part as foll ows:

Even assunming that Harris could
prove his allegations of conspiracy, the
mere fact that he recently uncovered the
all eged notivation underlying the denial
of his grievance is insufficient to toll
the statute of Ilimtations. The public
interest in industrial peace is strong,
and cannot be sacrificed each time an
i ndi vi dual enpl oyee bel i eves he has
di scovered sone new shred of evidence
bearing on the disposition of one of his
gri evances. To allow Harris to resurrect
his cause of action at this late date
would be to subject final grievance
resolutions to attack indefinitely, and
would undermine the federal policy of
encouraging rapid and final resolution of
| abor di sputes. This we are unwilling to
do. (footnote omitted)

W, like the Examiner, find this rationale persuasive
and thus, reject this Conplainant argunent. Gven this
conclusion, we need not determ ne whether we concur
with the Exam ner's belief as expressed in her decision
that Conplainant "with due diligence" could have
uncovered the evidence of alleged arbitrary conduct by
Council 24 within one year of March 1982.

Qur decision in Johnson was consistent with our general holdings that the
statute of limtations begins to run once a conplainant has know edge of the
act alleged to violate the statute. CESA #4, Dec. No. 13100-E (Yaffe, 12/77),
aff'd in pertinent part Dec. No. 13100-G (WERC, 5/79); Menoninee County, Dec.
No. 22872-A (Honeyman, 9/85), aff'd in pertinent part, Dec. No. 22872-C (VERC,
3/86); State of Wsconsin, Dec. No. 23486-A (N elsen, 7/86), aff'd Dec.
No. 23486-B (WERC, 12/86); State of Wsconsin, Dec. No. 23885-B (Burns, 9/87),
aff'd in pertinent part Dec. No. 23885-D (VERC, 2/88).

Here, reading the allegations in the conplaint nost favorably to
Conplainant, it is asserted that prior to Novenber 1989, Conplainant did not
know and had no reasonabl e basis for know ng that Respondent had failed to nake
any retirement contributions. In support of its position in this regard,
Conpl ai nant al l eges that although he disagreed with the level of contribution
Respondent asserted it had nade on his behal f, he could reasonably have assuned
that the disputed contribution had at | east been nade.

Based upon the foregoing pleadings and argunent, it cannot be concl uded
t hat Conpl ai nant knew or reasonably shoul d have known of the alleged nonpaynent
prior to Novenber 1989. The facts alleged are thus distinguishable from those
in Johnson where the grievant clearly was aware of the act upon which her claim
was based. Thus, as to the nonpaynent allegation, we have renanded the
conplaint to the Exam ner for further proceedings.

Dated at Madi son, Wsconsin this 4th day of April, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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