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M| waukee District Council 48, AFSCME, AFL-CIO and its affiliated
Local 742, filed a petition with the Commission on July 24, 1989, requesting
that an existing bargaining unit with the City of Cudahy be clarified to
i nclude certain individual enployes at the Cudahy Public Library. A hearing in
the matter was conducted on January 9 and March 5, 1990, in Cudahy, Wsconsin
bef ore Exam ner Karen J. Mawhi nney, a nenber of the Commission's staff. The
Cudahy Public Library Board appeared at this hearing and participated as a
party. Followi ng distribution of the transcripts, Local 742 and the Gty filed
briefs by June 21, 1990. The Commission has considered the evidence and
arguments of the parties, taken admnistrative notice of prior Conm ssion
proceedi ngs involving the sane bargaining unit, and being fully advised in the
prem ses, makes and issues the followi ng Findings of Fact, Conclusions of Law,
Order and Direction of Election.

FI NDI NGS OF FACT

1. Mlwaukee District Council 48, AFSCVE, and its affiliated Local 742,
hereinafter referred to as the Union, is a labor organization having its
principal offices |ocated at 3427 Wst Sai nt Paul Avenue, M |waukee, W sconsin.

2. The Gty of Cudahy, hereinafter referred to as the Cty, is a
muni ci pal enployer having its principal offices located at 5050 South Lake
Drive, Cudahy, Wsconsin.

3. The Cudahy Public Library Board, hereinafter referred to as the
Li brary Board, is located at 4665 South Packard Avenue, Cudahy, Wsconsin.
Eugene Snolen is President of the Library Board and Gary Schlunz is Vice
Presi dent and Personnel Chairman of the Library Board.

4. On August 22, 1962, in Gty of Cudahy, Dec. No. 6028, follow ng an
el ection conducted by it, the Commission certified the Union as the exclusive
collective bargaining representative of the enployes of the Gty enployed in
the followi ng unit:

Al regular full-time enployes enployed in the Departnent of
Public Wrks and Water Departnent excluding office and
clerical enpl oyes, engi neers, engi neer trai nees,
supervi sors and executives and all craft enpl oyes.

5. On Septenmber 3, 1968, the Common Council of the Cty adopted
Resol ution No. 2300, recognizing the Union as the exclusive bargaining agent
for "certain clerical enployes in a specific unit in the Gty Hall in the
Assessor's, derk's, Treasurer's, Engineer's, Inspector's, and Water UWility
Ofices and the two custodial positions inthe Cty Hall."

6. The parties voluntarily expanded the collective bargaining unit
recognized in Resolution No. 2300 to include the certified bargaining unit
noted in Finding of Fact 4.

7. On Decenber 7, 1981, the Union filed a petition requesting the
Conmmission to clarify the bargaining unit represented by the Union by
determning whether the positions of Police Cerk and Departrment of Public
Wirks Cost and Records derk should be included in said unit. The Conm ssion,
on Decenber 15, 1982, in Dec. Nos. 19451-A, 19452-A, deternmined that it would
be i nappropriate to expand the voluntarily-recogni zed unit as requested w thout
an el ection and accordingly dismssed the petition for unit clarification.

8. In Gty of Cudahy, Dec. No. 21887 (WERC, 8/84), the Union petitioned
for an election for the stated purpose of determ ning whether all nunicipal
enpl oyes enployed by the Cty, who were not then currently represented for
purposes of collective bargaining, w shed to be represented for collective
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bar gai ni ng purposes by the Union. The Conmi ssion directed an el ection in what
the Conmission called a "residual" voting group and subsequently certified that
by reason of the majority of that group voting favoring Union representation,
"all regular full-tine and regular part-tine enployes of the City of Cudahy in
the positions of Police derk, Health Departnent Cerk, DPW Cost and Records
Clerk, Engineering Aide and Engi neering Technical |I" were to be included in the
existing voluntarily-recognized non-professional collective bargaining unit
represented by the Union.

9. The Union and the Gty are parties to a 1989-1991 collective
bar gai ni ng agreenent containing the follow ng recognition provision:

ARTICLE | - RECOGN TION

1. Excl usi ve Recognition: The Gty hereby
recognized the Union as the exclusive collective
bargai ning agent for the appropriate certified
bargaining units (and recognized units) by Cty of
Cudahy Resolution No. 2300, and as the certified
representative for those enployed in these bargaining
units occupying the classifications as defined in the
appropriate "Certification of Representati ves"
pronulgate by the Wsconsin Enploynment Relations
Conmi ssion, clerical and custodial enployees of the
Cty and the Cost and Records Cerk, the Health
Departnment derk, the Police Cerk, and Engineering
Tech and Juni or Technician, as determ ned by Wsconsin
| aw. The Union recognizes its responsibility to
cooperate with the Gty to assure maxi mum service at
mnimum cost to the public consonant with its
obligations to the enployees it represents.

10. In Gty of Cudahy, Dec. No. 21887 (WERC, 8/84), the Union also
petitioned to include various Library positions in the voting group, but the
Cty objected on the grounds that the positions were held by enployes of a
separate nunicipal enployer, the Cudahy Public Library Board, and the
Conmi ssion concurred with the CGty's position in that regard, such that Library
enpl oyes were not included in the voting group. The Conm ssion, on pages three
and four of that decision, made the foll owi ng Findings of Fact:

14. That the Cudahy Library Board was established by a
Cty of CQudahy Odinance in accordance wth the
Provi si ons of Chapter 43, Ws. Stats.; that the nmenbers
of the Library Board are appointed by the Cty Mayor
and confirnmed by the Gty Common Council; that the
Li brary budget is prepared by the Library Board, wth
the assistance of the Library Director; that the Cty
Common Council approves and funds the Library budget;
that once the nonies are appropriated by the Conmmon
Council, the nonies are subject to the control of the
Li brary Board; that Sec. 43.58(4), Stats., provides
that the Library Board nmy appoint enployes, and
prescribe their duties and conpensation; that the
Library Board determnes the nunber and kinds of
workers to be enployed in the Library, as well as their
wages, hours and working conditions; that the Library
budget includes the salary of the Library Custodian,
but that position is treated as within the Union's
existing unit of City enployes; that the Library Board
does not partici pate in the Cty's contract
negotiations regarding that bargaining unit; that the
Li brary Board utilizes the City Cvil Service process
when recruiting full-time Library enployes; that part-
time enpl oyes are not subject to the Cty Gvil Service
process; that the Library Board has final authority
with respect to hiring Library enployes; that Library
enpl oyes are supervised by the Library Director; that
during the tenure of the present Library Director,
approximately fifteen years, there has been one
pronotion wthin the Library; that the pronotion
i nvol ved nmovement from the Librarian | position to the
Librarian Il position; that the pronotion was nade by
the Library Board and was based upon the fact that the
enpl oye had received her Master's Degree; that the
Li brary does not have a formal grievance procedure;
that enploye problens are discussed with the Library
Director and, if unresolved, the enploye has the right
to bring the conplaint before the Library Board; that
during the tenure of the present Library Director, no
enpl oye has brought a grievance to the Library Board;
t hat enpl oyes have discussed conplaints wth individual
Board nenbers; that the Library Board exercises its
aut ononobus powers to hire, supervise and set forth
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enpl oye conpensation and working conditions; that the
Li brary Board, and not the Cty, is the enployer of
Li brary enployes; and that the Library Board was not
formally served with notice of hearing in this matter
and is not a party hereto.

The Conmi ssion al so nmade the follow ng rel evant Concl usi ons of Law

1. That the Library Board, and not the Cty, is the enployer
of the Library enployes set forth in Finding of
Fact 8.

2. That inasnmuch as the Library Board was not served wth
notice of hearing in this natter, and is not a
party hereto, it is not appropriate to direct
and el ection anong Library enpl oyes herein.

11. The Union filed the instant petition on July 24, 1989, seeking
inclusion of the followi ng positions at the Library in the bargaining unit set
forth in Finding of Fact 9:

part-tine:

1Li brary Assistant |
1Li brary Assistant |1
2Li brarian |

1 Sec./ Bookkeeper

full-time:

2Li brary Assistant |
2Li brarian |

1Li brarian |1

excl udi ng:
Head Librarian
Pages

The Union contends that circunstances have changed since the Conmission's
decision in Dec. No. 21887 (WERC, 8/84) and the Gty is now the enployer of
enpl oyes of the Library. The Union requests in the alternative, that should
the Conmmission not find that the Gty is the enployer of the Library enployes,
that an election be held to determ ne whether the Library enployes w sh to be
represented by the Union. Contrary to the Union, the Gty and the Library
Board maintain that the Library Board, not the City, is the enployer of the
library enployes; that the Commi ssion has previously found the Library Board to
be the enployer and that the instant petition should be dismssed; that the
library enployes do not share a comunity of interest with other enployes
represented by the Union; and that certain Library enployes are supervisory
and/ or managerial enpl oyes.

12. The parties stipulated to those Findings of Fact from Dec. No. 21887
guoted in Finding of Fact 10, above 1/ except the Union would not stipulate to
the followi ng Findings fromDec. No. 21887:

that once the nonies are appropriated by the Common
Council, the nonies are subject to the control of the
Li brary Board; . . .
that the Library Board determ nes the nunber and kinds
of workers to be enployed in the Library, as well as
their wages, hours and working conditions; . . .
that the Library Board has final authority with respect
to hiring Library enployes; . . . that the Library
Board exercises its autononbus powers to  hire,
supervise and set forth enploye conpensation and
wor ki ng conditions; that the Library Board, and not the
Cty, is the enployer of Library enployes;

13. During the hearing, the parties entered into the follow ng
additional stipulations of fact:

1. The payroll for Library enployes is prepared by the City of
Cudahy payroll clerk.

2. The payroll checks for Library enployes are signed by Frank

1/ The reference in quoted Finding of Fact 10 of Dec. No. 21187 to the
"present” Library Director is to the Library Director during that period
of time when Dec. No. 21187 was rendered. A new Library D rector,
Ri chard Nel son, becane the Library Director on January 8, 1990.
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Janicek, the City derk, and Robert Sadowski,
the Gty Treasurer.

3. The sick l|eave, health insurance, social security, state
and federal tax, and retirenent benefits are
adm nistered by the City of Cudahy on behal f of
and for the Library enpl oyes.

4. Rebecca Roepke, Linda Jackson , and Jean Dushensky are
professional enployes wthin the neaning of
Sec. 111.70(1)(L), Stats.

5. The Union seeks to represent all part-tinme and full-tine
Li brary enpl oyes except for the Library Director
and the pages.

14. Through the end of 1987, the Gty and the Library used separate
enpl oyer identification nunbers for federal tax accounts and W2 forns. Gty
Cerk Janicek and Payroll Cerk Lu Robert had a nmeeting with Internal Revenue
Service agents who indicated that there was no need to have two separate
enpl oyer identification nunbers and reconmmended that the City and Library use
one identification nunber. Effective January 1, 1988, the Cty used its
identification nunmber for Library enployes, with the practical effect being
that the City does not have to keep two sets of accounts or run two sets of W2
forms.

15. In 1988, the then Library Director Mary Ann Mdlleson went on sick
| eave and Rebecca Roepke, the Adult Services Librarian, filled in for Mlleson
as interim Library D rector. On June 15, 1988, the Library Board, at its

nonthly neeting, approved a notion appointing Roepke as interim Director with
addi ti onal conpensation of $50.00 a week effective June 16, 1988. Roepke was
never paid the additional $50.00 while she acted as interimDirector in 1988.
Wien Roepke did not receive the additional conpensation, she conplained to
Li brary Board President Snolen. After discovering that City payroll personnel
had never received any authorization for the increase, Snolen contacted Gty of
Cudahy Mayor Pekar to discuss the natter. Pekar advised Snolen that he had
wi t hhel d aut hori zati on because he believed the additional conpensation to be
inconsistent with the general past practice of not providing additional
conpensation to enployes who replaced the Library Director during absences and
with the Gty's policy of not granting enployes additional conpensation when
they were filling in for higher paid enployes. Snolen considered the Myor's
views and concluded that the Library Board should follow the past practice and
Cty policy discussed by the Mayor. Mol l eson retired in 1989 and Roepke was
made acting Director and was conpensated an additional $50.00/ week from
July 17, 1989 wuntil January 8, 1990 when Richard Nelson becane the Library
Director.

16. A regular neeting of the Library Board was held on February 15,
1989, where a discussion was held on the Library personnel salaries as conpared

with teachers and Gty workers. Frank Schovanec, a nenber of the Board, as
well as an alderman for the Cty of Cudahy, indicated he would set up a neeting
with the Gty Council, the |labor negotiator and the Library Board. The issue

of salary conparisons for Library personnel came up at the Board' s regular
neeting on April 19, 1989, at which tine it was reported that the Cty Council
felt Library staff salaries were consistent with those of other library staff's
and that conparisons with City enpl oyes were not appropriate.

17. In Novenber 1989, while Roepke was serving as acting Library
Director, she called Mayor Pekar to obtain his approval for closing the library
due to a snowstorm Upon receiving Pekar's approval, she closed the library.

18. The facts set forth in Finding of Fact 12 to which the Union would
not stipulate remain applicable to the Library Board. The record does not
establish a material change in the enployer status of the Library Board so as
to alter our finding and conclusion in Dec. No. 21887 (WERC, 8/84) that the
Li brary Board is the municipal enployer of Library enployes.

19. The Library Board was served with notice of hearing in the instant
petition by service upon Eugene Snolen, President of the Library Board, and
Gary Schlunz, Vice President and Chairman of this Library Board. Smol en and
Schlunz appeared at the hearing and the Library Board is a party in this
matter.

20. Rebecca Roepke has been the Adult Services Librarian since 1981 and

is responsible for the adult book collection, reference departnent, inter-
library loan services, periodical and pamphlet files and the audio-visual
col I ection. Roepke spends the mmjority of her tine performng these

responsibilities rather than directing other enployes. Roepke works six days
one week and four the next for a total of 80 hours per two week period, 20 of
whi ch she acts as the librarian in charge. The exact hours worked each day
vary in tine but do not exceed 8 hours and include a Mnday evening, two
Wednesday evenings and a Saturday each two week period. Roepke acts for the
Li brary Director in his/her absence and was acting Director in 1988 and 1989.
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Roepke received a new job description approved by the Library Board on
February 21, 1990, which indicates she interviews applicants and effective
reconmends the hire of new personnel, perforns personnel evaluations,
reconmends pronotion and transfer of enployes, hears and adjusts grievances and
supervi ses and disciplines enployes as necessary. Roepke has not hired,
i nterviewed, pronoted, transferred, evaluated, suspended or discharged anyone
nor heard or adjusted enploye grievances. She reprimanded one enploye while
she was the interim Director but has not disciplined anyone as the Adult
Services Librarian.

21. Li nda Jackson has been the Children's Librarian since 1987 and
selects and maintains the children's collection, conducts story hours for pre-
school and school age children, conducts library tours, publicizes children's
services and is part-tine Reference Librarian. Jackson spends a najority of
her tinme performng these responsibilities rather than directing other
enpl oyes. Jackson works a mrror schedule of Roepke's noted in Finding of
Fact 19 which is four days one week and six days the next for 80 hours of which
20 is librarian in charge. Jackson received a new job description approved by
the Library Board on February 21, 1990 which provides that she supervises
enpl oyes, hears and adjusts grievances and exercises discipline. In her
capacity as Children's Librarian, Jackson has not hired or reconmended for
hire, pronoted or disciplined anyone and has not heard or adjusted any

gri evances. Jackson has independently determined when to adjust the work
schedule of library pages and whether to call in replacenents for absent
enpl oyes. When functioning as librarian in charge, Jackson has verbally

repri manded enpl oyes.

22. Jean Dushensky has been the Catal oger at the Library since 1972 and
her present title is Head of Technical Services/Catal oger. She works 7:00 a.m
to 3:30 p.m Mnday through Friday and her duties include cataloging all adult
and juvenile books and videos, maintaining the card catalog, and posting the

best seller list. Dushensky spends a najority of her tine performng these
responsibilities rather than directing other enployes. She also acts as
librarian in charge when required. Dushensky received a new job description

approved by the Library Board on February 21, 1990 which provides that she
interviews applicants and effectively recommends their hire, evaluates
enpl oyes, hears and adjusts grievances and disciplines enployes. Dushensky has
not interviewed, recommended for hire or disciplined anyone and has not heard
or adjusted any grievances.

23. Roepke, Jackson and Dushensky advise the Library Director of their
departnental needs and discuss sane with him at Departnent Head neetings which
occur during preparation of the Library budget.

24. Roepke, Jackson and Dushensky do not possess supervisory authority
in sufficient conbination and degree to be deened supervisory enployes. They
do not participate in the fornulation, determination and inplenmentation of
managenment policy to a significant degree and do not possess effective
authority to commt the enployer's resources.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on nmakes and i ssues the foll ow ng

CONCLUSI ONS OF LAW

1. The Cudahy Public Library Board is the nunicipal enployer within the
meani ng of Sec. 111.70(1)(j), Stats., of the occupants of the positions set
forth in Finding of Fact 11.

2. The enpl oyes occupying the positions of Adult Services Librarian,
Children's Librarian and Technical Services Librarian are professional enployes
within the neaning of Sec. 111.70(1)(L), Stats. The occupants of these
positions are not supervi sory enpl oyes within t he nmeani ng of

Sec. 111.70(1)(o)l, Stats. nor are they nanagerial enployes, and are therefore
muni ci pal enpl oyes within the neaning of Sec. 111.70(1)(i), Stats.

3. The following voting groups, whether separate or conbined,
constitute appropriate bar gai ni ng units wi thin t he neani ng of
Sec. 111.70(4)(d)2.a., Stats.:

a. Al regular full-time and regul ar part-tinme enpl oyes of
t he Cudahy Public Library Board excl udi ng professional,
supervi sory, confidential and nanagerial enployes and
the Library Pages.

b. Al l regul ar full-tinme and regul ar part-tine
prof essi onal enployes of the Cudahy Public Library
Boar d excl udi ng supervi sory, confidenti al and

manageri al enpl oyes.

4. A question concerning representation exists in the potential
bargai ning units set forth in Conclusion of Law 3.
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Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion nakes and issues the follow ng

ORDER

The Union's petition for unit clarification is hereby dism ssed.

Upon the basis of the foregoing Findings of Fact, Conclusions of Law and
Order, the Comm ssion al so makes and i ssues the follow ng

DI RECTI ON CF ELECTI ON

IT IS HEREBY directed that elections by secret ballot shall be conducted
under the direction of the Wsconsin Enploynment Relations Conmission wthin
forty-five (45) days from the date of this Directive in the follow ng voting
groups:

Voting Group No. 1

Al regular full-tine and regular part-tinme enployes of the Cudahy Public
Li brary Board excluding professional, supervisory, confidential and manageri al
enpl oyes, and Li brary Pages, who were enpl oyed on Novenber 9, 1990, except such
enployes as may prior to the election quit their enploynent or be discharged
for cause, for the purposes of determ ning whether a mgjority of such enpl oyes
voting desire to be represented by MIlwaukee District Council 48, AFSCME,
AFL-CIO for the purposes of collective bargaining with the Cudahy Library
Board on wages, hours and conditions of enploynent.

Voting Group No. 2

Al regular full-time and part-tine professional enployes of the Cudahy
Public Library Board excluding confidential, supervisory, nanagerial enployes,
who were enpl oyed on November 9, 1990, except such enployes as may prior to the
election quit their enploynent or be discharged for cause, for the purposes of
det er m ni ng:

1. Whet her a nmajority of such professional enployes desire
to be included in one single bargaining unit wth
enpl oyes set forth in Voting Goup No. 1; and

2. Whet her a majority of such professional enployes voting
desire to be represented by MIlwaukee District
Counci| 48, AFSCVE, AFL-CIQ for the purposes of
collective bargaining with the Cudahy Library Board on
wages, hours and conditions of enployment.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 9th day of Novenber,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnman

Her man Tor osi an, Comm ssSi oner

WITiam K. Strycker, Commi ssioner
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Cl TY OF CUDAHY (LI BRARY)

MVEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ONS OF LAW
ORDER AND DI RECTI ON OF ELECTI ON

BACKGRCUND

The Union filed a petition for unit clarification seeking to accrete
i ndi vidual s enpl oyed at the Cudahy Public Library to the existing unit of Gty
of Cudahy enployes currently represented by the Union. The Union had
previously filed a petition seeking inclusion of the Library enployes in this
unit and we denied sane based upon our determnation that the Cudahy Public
Li brary Board was the enployer of the Library enployes. Because the Library
Board was not served with that petition, the Union request that an election
among enployes of the Library be conducted was also denied. See Gty of
Cudahy, Dec. No. 21887 (VERC, 8/84).

At hearing herein, the Union asserted that circunstances had changed
since our previous decision such that the Comm ssion should now find that the
Cty of Cudahy is the enployer of Library enployes, rather than the Library
Board, and that the enployes share a community of interest with other Gty
enpl oyes and should be accreted into the existing unit. Alternatively, should
the Conmi ssion determne that the Library Board is the enployer of the Library
enpl oyes, the Union seeks an election anong the Library enployes. The Library
Board and the Cty were served with the notice of the hearing and both made
appear ances at the hearing.

UNION' S POsI TI ON

The Union contends that the Gty and not the Library Board is the
enpl oyer of Library enployes. The Union argues that certain changes which have
occurred since our decision in Cty of Cudahy, Dec. No. 21887 (WERC, 8/48),
denonstrate that the Library Board is nothing nore than a figurehead through

which Gty policies and decisions are passed down to Library enployes. The
Union refers to the change from two tax identification nunbers to a single
number listing the Gty as the Enployer. It also notes that all pay and

benefits are admnistered through the Cty derk's office and all of the
Li brary's financial records were switched to City Hall in nmid-1989. The Union
clains that all personnel policies and fringe benefits for Library enployes are
the same as the City enployes. The Union maintains the Library Board gives
Li brary enployes the sanme, not similar, fringe benefits as the Cty gives its

enpl oyes.

The Union also cites Mayor Pekar's "veto" of Roepke's $50/week increase
whi ch had been authorized by the Library Board and a discussion of pay rates
for Library enployes which involved the Gty's Common Council .

The Union submits that the Gty controls all aspects of the Library. It
notes that the Mayor was once called to get permission to close the Library in
a snowstorm

In sunmary, the Union contends that contrary to the earlier decision, the
Li brary Board does not operate in an independent autononous fashion because the
Cty admnisters all the financial responsibilities including payroll and
fringes, the benefits for enployes are identical and the Library Board is told
what to do with respect to pay and benefits for Library enployes. Therefore,
the Union asserts that the Cty is the enployer and that it is appropriate to
accrete the Library enployes into the existing unit of Gty enployes because
the Library enployes have a community of interest with other Cty enployes and
because accretion woul d prevent undue fragnentation.

Wth respect to the three professional enployes at the Library, the Union
contends they are not supervisory or nmnagerial and, at best, are |ead workers.
It submits that they do not hire, transfer, suspend, layoff, recall, pronote,
di scharge, assign, reward or discipline enployes. It points out that although
these enployes recently received new job descriptions which enphasized
supervisory duties, the enployes' actual duties have not changed. The enpl oyes

have informal budget preparation duties limted to suggestions nmade at a
general staff neeting. The Union nmintains that when these enployes are
assigned "librarian in charge" duties, their primary function is to handle

reference questions and they oversee other enployes who perform according to a
routine. The Union argues that any problens or decisions are referred to the

-7- No. 26680



Library Director, and in this capacity, the librarian in charge is at nost a
| ead worker. It concludes that these enployes, while professionals, are not
supervi sors or nmanagers and cannot be excluded fromthe bargaining unit on that
basi s.

CTY' S PCSITI ON

The City contends that the Union has failed to show a naterial change in
circunstances which would warrant the Conmission's reconsideration of the
enpl oyer status of the Library Board.

However, the City asserts that even if the Conmission were to reconsider

that issue, the result would be the sane as reached in the prior decision. It
clainms that the facts the Conmission originally relied upon in determ ning that
the Cty and the Library Board were separate enployers have not changed. It

argues that the evidence presented by the Union on the $50 pay increase for
Roepke was nothing nore than the City's refusal to grant an exception to the
approved library budget rather than control over the Library Board s authority
to determ ne enpl oye conpensation. The Gty also naintains that the discussion
of Library enploye salaries by the Cty Council fails to prove that the Cty
rather than the Board controls Library enpl oyes' conpensation. The Gty adnmts
that it performs the purely clerical payroll functions for the Library but
al l eges that this has always been the case and was so in 1984 when the original
Conmi ssi on decision was issued. The City insists that since February 1976, the
Li brary Board, and not the City, has controlled the wages, hours and conditions
of conplement of Library enployes and thus is a separate enployer from the
Cty. Therefore, the Gty contends the enployes of the Library are properly
excluded fromthe Gty bargaining unit.

Shoul d the Commission conclude that the Cty is the enployer, the Gty
contends that there is no comunity of interest between the Library enployes
and the other Cty enployes as their interests are separate and distinct. It
notes that the Library enployes are physically separated from Gty Hall and
their hours, working conditions, educational requirenents and skills and |ack
of interchange with other departnments establish a sufficiently distinct and
separate conmunity of interest such that accretion to the existing Gty unit is
not appropriate.

The Gty contends that should the Conmmission clarify the bargaining unit

to include Library enployes, the three professional librarians should be
excluded as supervisory or nanagerial . As to the nmnagerial status of these
enpl oyes, it submts that the new Library Director has instituted weekly

Departnment Head neetings with the three enployes at which the 1990 budget has
been di scussed and input for job descriptions has been requested.

As to the supervisory status of these enployes, the Gty clains that the
Children's Librarian and the Adult Services Librarian act as Librarian in
Charge on evenings and weekends and as such are responsible for anything that
happens while on duty. It notes that approximately 25% of their tine is
devoted to this duty which includes supervising work, assigning work and
eval uating work including handling any work rule infractions. It submts that
the Children's Librarian supervises two staff librarians plus pages. It refers
to the Adult Services Librarian's service as acting director which included
hiring a tenporary service librarian, tenporary secretary and two |library pages
as well as issuing a witten letter of reprinand and verbal reprimands as
evi dence of her supervisory status. It points out that the Adult Services
Li brarian supervises nine enployes including four pages and that her job
description has been expanded to interview and recommend applicants for hire.

The City maintains that the Technical Services Librarian also serves as
Librarian in Charge and supervises enployes in that capacity as well as
overseeing the work of the library assistants who work in technical services.

DI SCUSSI ON

The City correctly notes that where we have previously nmade a
determination on the merits of a disputed claimas to enploye status, we have
held that previous decision to be entitled to determ native weight absent a
showing of a material change in circunstances. 2/ W are satisfied that this

2/ Cty of MIwaukee, Dec. No. 6960-J (WERC, 5/89); Dane County, Dec.
No. 26057 (WERC, 6/89).
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sanme rationale should apply to determinations of enployer status. When
determining this question of enployer identity in Cty of Cudahy, Dec.
No. 21887 (WERC, 8/84), we evaluated the evidence as to the Library Board's
control over revenues and budget and as to its authority over the wages, hours
and conditions of enploynment concluded that the Library Board was the enpl oyer.

The Union has argued that there have been certain naterial changes since
our decision which require a different result. It cites the change from two
separate |.D. nunbers to one nunber for tax purposes, an accounting change from
the Library's bookkeeper to the Gty Oerk's office, the denial of Roepke's $50
increase, the Myor's approval of the closure of the library during a
snowstorm and the Gty Council's involvenent in a discussion of Library
enpl oye salaries as establishing the Gty as the actual enployer.

W do not agree. The change to a common tax |.D. nunber was nerely an
adm ni strative change for the conveni ence of both enployers which is unrelated
to the factors we evaluate when determ ning enployer status. The accounting
change nerely reflects that the admnistration of payroll and fringe benefits
has al ways been handled by the City Cerk's office. 3/

Wth respect to Roepke's $50 increase which was originally approved by
the Library Board 4/ but never paid, the record indicates that Mayor Pekar
qgquestioned the rationale for this Board decision based on past practice and on
the Cty's policy of not paying replacenent enployes a higher rate when an
enploye is absent due to sickness or vacation. b5/ The Library Board has
historically provided its enployes with the sanme fringe benefits provided by
the Gty to its enployes including health insurance, retirenent, days off, etc.
6/ It appears the Library also followed the City's policies with respect to
the administration of these benefits. In this context, the Board' s de facto
decision to conform with the Cty policy and practice as to the paynment of
addi tional conpensation only reflects the historical parallelism of wages,
hours and conditions of enploynent which we have held to ben an insufficient
basis to conclude that enployes are enployed by a single enployer. 7/  Thus,
the denial of Roepke's $50 increase based on Gty policy does not establish
control by the Gty of the wages paid Roepke. Indeed, we note the $50 increase
paid to Roepke upon Mdllenson's retirement and Roepke's assunption of the
position of acting Director apparently did not parallel any Gty policy and is
i ndi cative of the Library Board' s control over her wages. 8/

As to the question of obtaining the Mayor's approval for closure of the
Library during a storm the incident is indicative of the close relationship
between the Cty and the Library Board. However, as to the critical natter of
control over enploye wages, hours and conditions of enploynent, this incident
is not sufficient, when viewed in the context of the entire record, to
establish that the City is the enployer.

Simlarly, the discussion by the Gty Council on wage levels for Library
enpl oyes conpared to Gty enployes fails to establish that the Library Board
does not directly control the wages, hours and conditions of enploynment of
Li brary enpl oyes. 9/

Thus, a review of the record fails to establish a material change in
circunstances sufficient to convince us that our decision in Cty of Cudahy,
Dec. No. 21887 (WERC, 8/84) is no longer applicable with respect to enployer
status. Wiile it is apparent that the Library Board relies heavily upon advice
it solicits fromthe City when maki ng decisions regardi ng enpl oye wages, hours
and conditions of enploynent, we remain satisfied that the Board still
possesses the legal authority and ability to function as an independent
nmuni ci pal enployer. W therefore reaffirmour decision that the Library Board,
and not the Cty, is the enployer of Library enployes. |nasnmuch as the Library
enpl oyes are not enployes of the Cty, it is appropriate to continue to exclude

3/ TR- 26, 66.

4/ U Ex.-13.

5/ TR-138.

6/ TR-7, 62-63.

71 Door County, Dec. No. 24016-A (3/88).
8/ TR-101-103.

9/ U Exs. 7 and 8.
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them fromthe Gty bargaining unit and the petition for unit clarification is
therefore dismssed. However, we reject the Cty's request for attorney's fees
as the Union's litigation of this issue does not establish the extraordinary
bad faith necessary for such an award. 10/

Unlike the situation in Gty of Cudahy, Dec. No. 21887 (WERC, 8/84), the
Li brary Board was given notice of these proceedi ngs, nmade an appearance and the
Uni on sought an election if the petition for unit clarification was found not
to be appropriate. Under these circunstances, we deem it appropriate to treat
the instant petition as a petition for election in a bargaining unit of Library
enpl oyes and have issued a Direction of Election. 11/ VW now turn to the
assertions raised by the Library Board that the three professional librarians
are supervisory or managerial enployes.

The Commi ssion considers the following factors in determining if a
position is supervisory in nature:

1. The authority to effectively recommend the hiring,
pronotion, transfer, discipline or discharge of
enpl oyes;

2. The authority to direct and assign the work force;

3. The nunber of enployes supervised, and the number of other
persons exercising greater, simlar or |esser
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of whether the
supervisor is paid for his/her skills or for
hi s/ her supervision of enpl oyes;

5. Whet her the supervisor is supervising an activity or is
primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor or whether
he/ she spends a substantial majority of his tine
supervi si ng enpl oyes; and

7. The anmount of independent judgnent exercised in the
supervi sion of enployes. 12/

Not all of these factors need to be present in any given case, but a sufficient
conbination of said factors nust be present for the Conmission to find an
enpl oye to be a supervisor. 13/

Job descriptions nay well be helpful in the determ nation of enploynent
duties. O greater weight in determning supervisory status, however, are the
actual duties performed. 14/

A review of the record establishes that while the professional librarians
do possess sonme authority to assign work and alter work schedules, particularly
when functioning as librarian in charge, they have not exercised any

significant authority in the areas of enploye hiring, discipline, pronotion or
transfer. 15/ They spend the majority of their tinme performing their own
duties and respons-ibilities as librarians and, when directing the work force,
are primarily supervising the enploye's activity and not the enployes
t hensel ves. The level of their pay appears related exclusively to their
responsibilities as librarians. Significant supervisory decisions are nade by
the Library Director

10/ Hayward School s, Dec. No. 24259-B (WERC, 3/88).

11/ See M d-State Vocational, Technical and Adult Education District No. 14,
Dec. No. 14526-A (WERC, 5/85).

12/ School District of Aenwod Cty, Dec. No. 20949-A (WERC, 6/88).

13/ Sonerset School District, Dec. No. 24968-A (WERC, 3/88).

14/  Shawano County (Maple Lane Facility), Dec. No. 20996-A (WERC, 1/84).

15/ TR-163-167, 210-212, 240-242. Roepke did hire some enployes and
disciplined an enploye while she was Interim Director but not while
acting in her capacity as Adult Services Librarian.
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Each of the three Librarians have recently been given new job descrip-
tions 16/ which include duties and responsibilities which are supervisory in
nat ure. However, the enployes have not exercised these assigned duties and
their actual duties have remained the same. The potential authority and duties
do not warrant the conclusion that the enpl oyes involved are supervisors. 17/

Based on the actual duties and responsibilities perforned by these three
enpl oyes, we concl ude that they are not supervisory enpl oyes.

The Conmi ssion has held that a managerial enploye is one who participates
in the formulation, determ nation and inplenentation of policy to a significant
degree, or who possesses effective authority to commit the enployer's resources
either by exercising the authority to establish an original budget or to
al l ocate funds for differing program purposes fromsuch an original budget. 18/

The claim that these enployes are nanagerial flows from the budget
di scussions in which they have been involved during meetings with the Library
Director as well as consideration of their new job descriptions. As we read
the record, the input which they provide the Library Director does not reach a
| evel of significance sufficient to qualify them as nmanagerial enpl oyes.

Dat ed at Madi son, Wsconsin this 9th day of Novenber, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K. Strycker, Conm ssi oner

16/ Gty Exs. 26, 27 and 28.

17/ Onei da County, Dec. No. 12247 (WERC, 11/73); Wod County, Dec. No. 13760
(VERC, 6/75).

18/ Door County, Dec. No. 24016-B (VWERC, 8/88); MIwaukee v. WERC, 71 Ws. 2d
709 (1976); Eau Caire County v. WERC, 122 Ws.2d 363 (C.App. 1986);
Kewaunee County v. WERC, 141 Ws.2d 347 (C. App. 1987).
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