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t he Conpl ai nant .

Veld, Riley, Prenn and Ricci, S.C, Attorneys at Law, by Ms.
Kathryn J. Prenn, 715 South Barstow Avenue, P.O Box 1030,
Eau daire, Wsconsin 54702-1030, appearing on behalf of the Respondent .

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER

Nort hwest United Educators-Barron County Sheriff's Organization filed a
conplaint on Septenmber 13, 1990 with the Wsconsin Enploynment Relations
Conmission alleging that Barron GCounty had committed prohibited practices
within the meaning of Secs. 111.70(3)(a)l, 2 and 5, Stats., when it pronoted
Tom Avery over John Wagenbach to the new patrol position created effective
January 1, 1990. The Conmi ssion appointed Raleigh Jones, a nenber of its
staff, to act as Examiner in this matter and to nmke and issue Findings of
Fact, Conclusions of Law and Order, as provided in Sec. 111.07(5), Stats. A
hearing was held in Barron, Wsconsin on January 30, 1991 at which tine the
parties were given full opportunity to present their evidence and argunents.
Both parties filed briefs and reply briefs whereupon the record was cl osed on
May 31, 1991. The Exam ner, having considered the evidence and argunents of
counsel and being fully advised in the prem ses, nmakes and files the follow ng
Fi ndi ngs of Fact, Conclusion of Law and Order.

FI NDI NGS OF FACT

1. That Nor t hwest United Educat or s- Bar r on County Sheriff's
Organi zation, hereinafter referred to as NUE, the Union or Conplainant, is a
| abor organization with its offices located at 16 West John Street, R ce Lake,
W sconsin 54868;

No. 26706-A
and that at all tines nmaterial hereto, the Conplainant has been the exclusive
col l ective bargaining representative for the full-time enployes of the Barron
County Sheriff's Departnment, including traffic officers and di spatchers.

2. That Barron GCounty, hereinafter referred to as the County or
Respondent, is a municipal enployer with its offices located at 1671 18th
Street, Barron, Wsconsin 54812,

3. That at all tinmes naterial hereto, NUE and the County have been
parties to a series of collective bargaining agreenments for the County's |aw
enf orcenment enpl oyes, including an agreenent effective January 1, 1990 through
Decenber 31, 1990; that said agreement provided for final and binding



arbitration of unresolved grievances; and that said agreement did not contain
any job posting, pronotion or transfer procedures other than the follow ng
provi si ons:

ARTI CLE Il - NMANAGEMENT RI GHTS

The County possesses the sole right to operate the
County governnment and all nmanagenent rights repose in
it subject to the provisions of this contract and
applicable |aw These rights include, but are not
l[imted to the foll ow ng:

C To hire, pronote and assign enployees in
positions with the County;

Whet her or not the County has been reasonable in the
exerci
se of
t hese
nanage
nent
rights
shal |
be
subj ec
t to
t he
provis
i ons
of the
grieva
nce
proced
ure.

4. That the County has established a Cvil Service Conm ssion for the
Sheriff's Department; that this Commission is conprised of the County's Law
Enforcenent Committee and the Sheriff; that Section 5.01 of the County's Code
of Ordinances sets forth the criteria and procedures to be used when filling
deputy vacancies; that Section 5.01(3)(f) of this Code provides that the
Conmi ssion shall establish an eligibility list for deputy positions which shal
be valid for one year; that this section further provides that the deputy
positions shall be filled by appointment by the Sheriff froma list of three
persons for each position; and that the Sheriff has the discretion under this
section to select any of the three persons certified to himon an eligibility
list.

5. That Jerry Johnson becane the County's Sheriff in January, 1989
that during his tenure as Sheriff, he has had the occasion to fill three patro
positions; that the first patrol vacancy occurred in February, 1989, as a
result of Sheriff Johnson's pronoting Richard O son fromhis patrol position to
the position of Chief Deputy; that pursuant to Section 5.01(3)(f), the County's
Cvil Service Conmission conducted oral interviews and established an
eligibility list for this deputy patrol position on April 5, 1989; that the
candi dates had wundergone a witten testing procedure prior to the ora
interview, that the nanes of five persons were certified for inclusion on this
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eligibility list; that the five were Dispatchers Mary Dexter, Mark Trowbridge,
Jerry Larson, John Wagenbach and Tom Avery; that there is nothing in the record

indicating that these five nanes were listed in any particular order or
reflected a ranking based on test results; that there is nothing in the record
regarding the relative test scores of the persons on the April 5, 1989

eligibility list; and that Sheriff Johnson awarded the patrol position to
Dext er because he thought she was the best person for the position.

6. That on Novenber 14, 1989, an additional deputy patrol position was
aut horized by the County Board, effective January 1, 1990; that at that tineg,
the County Board also created the non-bargaining wunit position of jail
supervisor and increased the Sheriff's Departnment part-tine secretaria
position to full-time; that Sheriff Johnson decided that the priority in
filling these three new positions was that the secretarial position would be
filled first, the jail administrator position would be filled second and the
new deputy patrol position would be filled third; that this was the order in
whi ch these positions were eventually filled; and that the secretarial position
was filled January 2, 1990.

7. That NUE Executive Director Mchael Burke appeared at the
January 15, 1990 Law Enforcenent Conmittee neeting wherein he indicated that it
was NUE' s position that the newl y-created deputy patrol position should be
filled from the April 5, 1989 eligibility list; that Burke appeared at this
neeting with Mark Trowbridge, one of the candidates on the April 5, 1989
eligibility list; that the Law Enforcenent Conmittee decided to address the
filling of the newy-created patrol position at their next nonthly neeting;
that at their February, 1990 neeting, the Law Enforcenment Committee passed a
notion directing Sheriff Johnson to wite NUE and indicate that the County
would fill the newy-created patrol position in an orderly fashion, but that
(in doing so) it may go beyond the April 5, 1990 certification deadline; that
on February 14, 1990 Sheriff Johnson wote Burke a letter repeating the wording
of the aforenentioned Law Enforcenment Conmittee notion; and that subsequent Law
Enforcement Conmmittee minutes indicate that this nmotion was intended to extend
the April 5, 1989 eligibility list beyond its April 5, 1990 expiration date.

8. That the new jail supervisor position was filled in Mrch, 1990;
that Dispatcher Jerry Larson was pronoted to the position; and that although
Larson did not have the highest score of the three persons on the eligibility
list for that position, Sheriff Johnson selected Larson for the position
because he thought Larson was the best qualified.

9. That about this sane tine, the State awarded the County additional
drug experinment nonies; that these additional nonies enabled the County to fund
a full-tine drug unit coordinator position; that as a result, the County
decided to expand Investigator Bob Scow s existing drug unit position from
part-tine to full-tine; that the nmovenment of Scow to the full-tine drug unit
coordi nator position created a vacant investigator position which the Law
Enforcenment Committee directed be filled from the patrol staff; that five
enpl oyes posted for the non-bargaining unit investigator vacancy and were
tested on April 27, 1990; and that as a result of the testing, the Conm ssion
awarded the investigator position to David Strohnmeyer, who had been a patrol man
in the departnent.

10. That after Strohneyer was pronoted to the investigator position,
the County decided to fill his vacant patrol position; that in doing so, the
Law Enforcenent Conmttee decided not to use the nornal procedure of submitting
three names to the Sheriff for him to pick one; that the reason the Law
Enforcenent Conmittee deviated from the nornmal procedure in this instance was
that it decided that existing vacancies in the departnment were not being filled
fast enough; that at the tine, there were two vacant dispatcher positions and a
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vacant patrol position to be filled; that the Conmttee therefore decided that
al though the April 5, 1989 eligibility list had technically lapsed April 5,
1990, it would use that list to fill Strohmeyer's vacant patrol position; that
when this decision was made on April 27, 1990, there were still three
candi dates left on the April 5, 1989 list; that Sheriff Johnson recomended
that ©Mark Trowbridge, one of the individuals on that eligibility list, be
appointed to the vacant patrol position; that Sheriff Johnson recomended
Trowbridge for the position because he thought Trowbridge was qualified for
sanme; that the Law Enforcenment Conmittee approved this recomendation; and that
this was the second deputy patrol position filled by Sheriff Johnson.

11. That as of late April, 1990, the new patrol position created
effective January 1, 1990 remained unfilled; that by that tine, only two names
(Wagenbach and Avery) were left on the April 5, 1989 eligibility |ist because
the others on that list (Dexter, Larson and Trowbridge) had assumed other
positions with the departnent; that the Law Enforcenent Committee decided to
conpile a neweligibility list for the new patrol position; that the applicants
for the position were tested on June 2 and interviewed on June 28, 1990; that
afterwards, the following three candidates were certified to Sheriff Johnson:
non-bargai ning unit enploye Brian Rose and Dispatchers John Wagenbach and Tom
Avery; that there is nothing in the record regarding the relative test scores
of the three persons on this eligibility list; that pursuant to Section 5.01 of
the County Code, Sheriff Johnson had the authority and the discretion to
sel ect any of these three for the new patrol position; that on July 17, 1990,
the Law Enforcenent Committee was advised that Sheriff Johnson had selected
Avery for the new patrol position; that Sheriff Johnson awarded the position to
Avery because he thought Avery was the best person for the position; and that
this was the third patrol position filled by Sheriff Johnson.

12. That no grievance was ever filed concerning the County's failure to

pronote John Wagenbach to the patrol position created January 1, 1990 and
filled on or about July 17, 1990.

Based upon the above and foregoing Findings of Fact, the Exam ner makes
the follow ng

CONCLUSI ON OF LAW

That when the County failed to pronote John Wagenbach to the new patrol
position created effective January 1, 1990 and filled on or about July 17,
1990, it did not (1) interfere with, restrain or coerce nunicipal enployes in
the exercise of their rights guaranteed under Section 111.70(2), Stats.; (2)
initiate, create, domnate or interfere with the formati on or adm nistration of
a labor organization; (3) wunilaterally change the existing pronotional
procedure; or (4) violate the parties' collective bargaining agreenent; and
consequently, it did not violate Secs. 111.70(3)(a)l, 2, 4 or 5, Stats.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Exam ner makes the follow ng

ORDER 1/

It is ordered that the conplaint be, and the sane hereby is, dismssed in
its entirety.
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Dat ed at Madi son, Wsconsin this 27th day of August, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By Raleigh Jones /s/
Ral ei gh Jones, Exam ner

(Footnote 1/ appears on the next page.)
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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BARRON COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

BACKGROUND

In its conplaint initiating these proceedings, NUE alleged that the
County conmitted prohibited practices in violation of Secs. 111.70(3)(a)l, 2
and 5, Stats., when it pronoted Tom Avery over John Wagenbach to the new patrol
position created effective January 1, 1990. At the hearing, NUE anended its
conplaint to also allege that these same facts violated Sec. 111.70(3)(a)4,
Stats. The County denies it conmmitted any prohibited practices by its conduct
her ei n.

POSI TI ONS OF THE PARTI ES

NUE' s position is that the County's actions herein violated Wagenbach's
contractual and statutory rights. First, addressing the matter of the choice
of forum it submits that this case is appropriately before the Exam ner as a
prohi bited practice conplaint even though the parties' contract contains a
grievance procedure. It notes that while one of its allegations is that the
County violated the collective bargaining agreenment, this case also involves
allegations of interference with protected rights as well as a unilateral
change in a mandatory subject of bargaining (i.e. the pronotional procedure).
In the Union's view, the key to this case is whether the April 5, 1989 test
results should have been applied in filling the new patrol position which was
created January 1, 1990. It submts that an analysis of this issue goes well
beyond the four corners of the parties' collective bargaining agreenent, so it
is properly presented as a statutory prohibited practice conplaint. Wth
regard to the alleged contractual violation, the Union acknow edges that
Article Il of the contract (the Mnagenent Rights clause) gives the County
great discretion in pronotion decisions with the only limtation being that the
County's decisions mnust be reasonable. According to the Union, the County's
actions in this case were not reasonabl e because in February, 1990, it agreed
to extend the April 5, 1989 eligibility list past its April 5, 1990 expiration
date to fill one patrol position, but later it decided not to use that sane
eligibility list to fill another patrol position, namely the new position
created effective January 1, 1990. Thus, in the Union's view, the new patrol
position should have been filled from the April 5, 1989 eligibility list.
Additionally, at the hearing, the Union contended that the aforenentioned
managenent rights | anguage had been defined over the years by the parties' past
practice, and that their past practice was that pronotions were nade from the
eligibility list in order of test results. The Union argues that this practice

was not followed here. Wiile this contention is contractual in nature, the
Union argues that the instant facts also constitute an unlawful unilateral
change. It believes that the County was obligated to fill the new patrol
position created effective January 1, 1990 from the April 5, 1989 eligibility
list. It notes that did not happen though; instead the County retested and
reinterviewed for the new patrol position. The Union submits that while the
County did fill the new patrol position fromwithin, it should have utilized

the April 5, 1989 list, not a new list, in doing so. Additionally, it is the
Union's view that the fact that the person ultimately selected for the position
(Avery) was also on the April 5, 1989 eligibility list does not excuse the

County's decision to retest and reinterview for the position. NUE therefore
contends that the County wunilaterally changed the existing pronotional
procedure during the course of filling the new patrol position created

effective January 1, 1990 because it awarded Trowbridge a patrol position based
on the April 5, 1989 eligibility list but denied Wagenbach the sane rights.
Finally, it argues that these sane facts (i.e. extending the April 5, 1989
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eligibility list for Trowbridge but not for Wagenbach) al so constitute unlawful
i nterference. In order to renedy the County's alleged unlawful pronotional
decision, the Union requests that Wagenbach be awarded the patrol position
filled by Avery and nmade whol e.

The County's position is that its actions herein did not constitute a

prohi bited practice. First, it argues that its decision to pronote Avery
rat her than Wagenbach to the newl y-created patrol position was consistent with
its contractual reserved managenent rights. It notes in this regard that the
contract does not contain any job posting, pronotion or transfer provisions.

Thus, in its view, the County has reserved great authority regarding
pronotions. It further notes that although the new patrol position in question
was created effective January 1, 1990, there is nothing in the contract
requiring the Sheriff to fill that position by a certain date, or at all for
that matter. Next, it submits that its decision to pronote Avery rather than

Wagenbach to that position was also consistent with both the County's G vil
Service Code and statutory provisions and therefore that decision nmust stand.

In the County's view, it was not obligated to extend the April 5, 1989
eligibility list to fill the new patrol position. The County acknow edges in
this regard that it extended the April 5, 1989 eligibility list for Trowbridge.
However, it notes that when it did so (i.e. late April, 1990), there were
still three nanes left on the eligibility list whereas by June, 1990 (when the
new deputy position was filled), there were only two names left fromthe April
5, 1989 eligibility list because the others had assuned alternate positions

with the departnment. Since both County ordinance and statutory provisions
require that the Sheriff appoint froma list of three names, the County argues
it could not use an eligibility list containing just two nanes. Third, the

County contends that there is no past practice which supports the Union's
position. The County expressly challenges the Union's allegation that there is
a past practice of pronoting persons from the eligibility list in order of
their test results. According to the County, there is nothing in the record
supporting the existence of a practice which obligated the County to award the
new patrol position to Wagenbach or to support the Union's allegation that the

County wunlawfully changed an existing past practice. Finally, the County
submits that the Union failed to meet its burden of proof in proving any
violation of the Municipal Enploynment Relations Act. It therefore requests

that the conplaint be disnissed.
DI SCUSSI ON
Alleged Violation of Sec. 111.70(3)(a)5, Stats.

The Union contends that the Enployer's actions herein constitute a
violation of the parties' collective bargaining agreenent (i.e. a breach of
contract). Section 111.70(3)(a)5, Stats., provides that it is a prohibited
practice for an enployer "to violate any collective bargaining agreenent
previously agreed upon by the parties. " Normally, the Conmm ssion will not
exercise its jurisdiction to resolve contractual questions where, such as here,
the parties have agreed to subnmit unresolved disputes to arbitration. 2/ One
exception to this policy is when the parties waive the arbitration provision.
3/ Here, although the Union never even filed a grievance or requested

2/ Lake MIls Jt. School District, Dec. No. 11529-A (Fleischli, 7/73),
affd., Dec. No. 11529-B (WERC, 8/73).

3/ Cty of Appleton, Dec. No. 14615-C (WERC, 1/78); Superior Joint School
District No. 1, Dec. No. 12174-A, (Geco, 5/74), affd., Dec. No. 12174-B
(VERC, 5/75).
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arbitration over the filling of the new patrol position, the parties fully
litigated the nmerits of this contractual claimas part of their overall case.

At no time did either party take the position that the Exam ner should refuse
to assert jurisdiction over the contractual claimor defer it to arbitration.

That being so, the parties inplicitly submtted the contractual claimto the
Exami ner and waived the arbitration provision in their agreement with respect
thereto. 4/ Accordingly, the Exami ner will address and deci de the contractual
claimon its merits.

The first conponent of the contractual claim is whether the County's
decision to pronote Tom Avery rather than John Wgenbach to the new patrol
position violated an express provision in the parties' collective bargaining
agr eement . Usual Iy, promotional procedures and the filling of job vacancies
are topics that are addressed in great detail in |abor agreenents. Her e,
though, it is undisputed that the instant contract does not contain any job
posting, pronotion or transfer provisions other than that portion of the
Managenment Rights clause which specifically grants the Enployer the sole right

"to hire, promote and assign enployes in positions with the County." G ven
this language, it is apparent that the County possesses great discretion and
latitude in pronotion and transfer decisions (i.e. filling vacant or new
positions). The only contractual limtation on this discretion is that the
County be "reasonable in the exercise of (this) managenent right." Application
of that limtation here nmeans that in order to pass nuster, the County's

pronotion and/ or transfer decision nust be reasonabl e.

Based on the following rationale, the undersigned finds that the instant

pronotion deci sion was reasonable and therefore passes nmuster. To begin with,
just because the County did not fill the new patrol position fromthe April 5,
1989 eligibility list does not make the County's pronotional decision per se
unr easonabl e. Implicit in the Union's contention that the County shoul ave
filled the new patrol position fromthe April 5, 1989 eligibility list is that
the County was sonehow obligated to fill a position created effective
January 1, 1990 on a certain tinmetable. The problem with this contention is
that there is no contractual requirenent that the County fill a new y-created
position by a certain date. Instead, as previously noted, whether and when

positions are filled is a matter the County has reserved to itself under the
contractual Managenent Rights cl ause.

Next, the County went to great lengths at the hearing to show why a new
patrol position created effective January 1, 1990 was not actually filled until
July, 1990. The record indicates in this regard that nunerous existing
departnental positions were vacated in 1989 and early 1990 that needed to be
filled (i.e. a chief deputy position, two patrol positions, an investigator
position and two dispatcher positions). In addition to these positions, three
new departmental positions were created effective January 1, 1990: a
secretarial position, a jail admnistrator position and a patrol position.
Sheriff Johnson decided that these newly-created positions would be filled
after the vacancies for the existing positions. Said another way, the Sheriff

decided to fill existing positions before new positions were filled. That is
what occurred. Afterwards, attention was turned to three new positions created
effective January 1, 1990 which the Sheriff decided to fill in the follow ng

order: the secretarial position first, the jail adm nistrator position second
and the patrol position third. Wile the position involved here (i.e. the new

patrol position) was placed last in terns of priority in filling, and was in
fact the last of the new positions to be filled, that was the County's call to
nake. Neverthel ess, this decision (to delay filling the new patrol position

4/ Cty of Evansville, Dec. No. 24246-A (Jones, 3/88), aff'd., Dec.
No. 24246-B (WERC, 9/88).
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until after the other new positions and existing vacancies were filled) caused
Wagenbach to believe that the Law Enforcenent Committee was not satisfied with
the nanes remaining on the April 5, 1989 eligibility list (of which he was
one), so it deliberately waited to fill the new patrol position until after the
April 5, 1989 eligibility list had expired in April, 1990. There is no record
evidence that such was the case however. That being so, the undersigned is
persuaded that the County was not intentionally dilatory in filling either the
new patrol position or any of the other vacancies which preceded it, but
instead filled those vacancies in an orderly and reasonably expeditious manner.

Finally, with regard to the procedure used to fill the new patrol
position, it is noted that the County followed the procedure set forth in Sec.
5.01 of the County Code in filling the newy-created patrol position.
Specifically, applicants for the position were tested and interviewed.
Afterwards, the Law Enforcement Conmittee certified an eligibility list of
three people (Brian Rose, Tom Avery and John Wagenbach) to the Sheriff.
Pursuant to the discretion granted him the Sheriff selected Avery over the
other two candidates on the |ist. I nasnuch as the Union does not allege that
the County failed to conply with the provisions of the County's Gvil Service
Code, and the contract does not establish any other procedure for filling
vacancies, there is no reason for finding that the nethod used by the County to
fill the new patrol position was unreasonabl e. As a result, it is held that
the County's promotion of Avery to the new patrol position was reasonable
within the neaning of the Managenent Rights clause. Consequently, no express
contractual violation has been found.

The second conponent of the contractual claim involves whether a past
practice exists concerning pronotions and, if so, whether it was followed here.
Wiile the Union alleges that there is a past practice of pronoting persons
fromeligibility lists in order of their test results, the record evi dence does
not establish that such is, in fact, the case. First of all, there is nothing
in the record to support this allegation. Second, Sheriff Johnson testified
wi thout contradiction that he is not obligated to select the person with the

hi ghest score for a position. Instead, pursuant to Sec. 5.01 of the County
Code, he has the discretion to select any of the three persons certified by the
Cvil Service Conmm ssion. This of course neans that the Sheriff can pick

whormever he wants off the eligibility list regardless of their test results.
Third, the record contains an instance where the test scores were known to the
Sheriff and he did not pick the highest scoring person for the position, nanely
the pronotion of Jerry Larson to the jail supervisor position. In light of the
foregoing then, it is held that no past practice was shown to exist that the
County pronotes persons from the eligibility list in the order of their test
results. Having so found, it logically follows that the County cannot be held
to have failed to conply with a practice that does not exist. The all eged
violation of Sec. 111.70(3)(a)5, Stats., has therefore been di sm ssed.

Al leged Violation of Sec. 111.70(3)(a)1, Stats.

The Union also claims that the County's actions here interfered with
Wagenbach's protected rights. Section 111.70(3)(a)l, Stats. nmakes it unl awful
for a municipal enployer to "interfere, restrain or coerce" an enployee in the
exercise of rights under Section 111.70(2), Stats. The question in a Sec.
111.70(3)(a)1l complaint is whether the alleged enployer conduct would
reasonably tend to chill or to interfere with enployee rights protected by
Section 111.70(2), Stats. 5/ To sustain its burden of proof, the Union mnust
denonstrate by a clear and satisfactory preponderance of the evidence that the

5/ M | waukee Board of School Directors, Dec. No. 16231-E (MGIIigan,
10/81), aff'd by operation of Taw, Dec. No. 16231-F (WERC, 10/81).
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enpl oyer's statenments or conduct contained a threat of reprisal or a prom se of
benefit which would reasonably tend to interfere with a protected enployee's
right. 6/

In this case, there are neither any enployer statenents nor conduct which
fit this proscription. Wth regard to Enployer statenents, there is no
evi dence  what soever in the record of any statenent by managenent
representatives to Wgenbach which contained a threat of a reprisal or a
prom se of benefit. Instead, all the record shows in this regard is that
Sheriff Johnson testified that he had not had any great problens wth Wagenbach
and Wagenbach agreed that he had not really had any disputes with Sheriff
Johnson. Next, with regard to the Enployer's conduct, the record will not
support the conclusion that the Enployer deliberately waited to fill the new
patrol position until after the April 5, 1989 eligibility list expired in
April, 1990. As noted in the discussion of the Sec. 111.70(3)(a)5, Stats.,
claim nunerous departnental vacancies for existing and new positions were
filled in 1989 and early 1990. As was his right, Sheriff Johnson prioritized

the filling of these vacancies. In so doing, he decided to fill other
departnental vacancies before he filled the new patrol position. The end
result of this prioritizing was that it was June, 1990 before attention was
turned to filling the new patrol position. Nor will the record support the
conclusion that the Enployer's conduct in not filling the new patrol position
fromthe April 5, 1989 eligibility list constituted unlawful interference. By
the tinme the County turned its attention to filling the new patrol position

(i.e. June, 1990), the April 5, 1989 eligibility list had expired. The Union
correctly notes that the County nevertheless extended the April 5, 1989
eligibility list when it used it to fill a vacant patrol position in late
April, 1990, and selected Mark Trowbridge from the |ist. Since the Enployer
extended the list in April the Union argues, why not extend it again in June

when the new patrol position was filled. The reason is sinple; there were
still three names left on the April 5, 1989 eligibility list at the tine
Trowbridge was sel ected. However, after Trowbridge was selected this left only
two names on that list: Avery and Wagenbach. Since the County Code requires

that the Sheriff be provided a list of three persons for each deputy sheriff
vacancy, the County was required to do what it did, nanmely create a new
eligibility list containing at |east three names (rather than sinply picking

one of the two names renmaining on the April 5, 1989 list). dven the
aforenentioned findings, there is no basis to conclude that the County, by
either its statenents or its conduct, interfered wth Wgenbach's Sec.

111.70(2), Stats. rights. Accordingly, the alleged violation of this section
has been di sm ssed.

Alleged Violation of Sec. 111.70(3)(a)2, Stats.

NUE also contends that the Enmployer's actions here violated
Sec. 111.70(3)(a)2, Stats. That section nakes it a prohibitive practice for a
muni ci pal enployer to "initiate, create, donmnate or interfere with the
formation or admnistration of any labor or enployee organization. -
"Domi nation" involves the actual subjugation of the |abor organization to the
enployer's wll. A dom nated |abor organization is so controlled by the
enployer that it is presunably incapable of effectively representing enployee
interests. 7/ In this case, there is no evidence that the County took control
of the local union as an entity, nor is there any evidence that the County

6/ Western Wsconsin Vocational District, Dec. No. 17714-B (Pieroni, 6/81),
affd. by operation of Taw, Dec. No. 17714-C (VERC, 7/81).

7/ Kewaunee County, Dec. No. 21624-B (WERC, 5/85).
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asserted such control as to inpair the Union's independence as the enploye's
chosen representative. That being so, there is no behavior in the record which
threatens the independence of NUE as the representative of enploye interests.
Accordingly, no violation of Sec. 111.70(3)(a)2, Stats., has been found.

Al eged Violation of Sec. 111.70(3)(a)4, Stats.

Finally, the Union contends that the County unilaterally changed the
existing pronmotion procedure during the course of filling the new patrol
position in violation of Sec. 111.70(3)(a)4, Stats. That section nmkes it
unl awful for a municipal enployer "to refuse to bargain collectively with a
representative of a mpgjority of its enployes in an appropriate collective
bargaining unit." Absent a valid defense, a unilateral change in existing
wages, hours, or conditions of enployment is a per se violation of the MERA
duty to bargain. 8/  Unilateral changes are tantanmount to an outright refusal
to bargain about a mandatory subject of bargaining because each of those
actions wundercuts the integrity of the collective bargaining process in a
manner inherently inconsistent with the statutory nandate to bargain in good
faith. 9/ In addition, an enployer's unilateral change evidences a disregard
for the role and status of the nmmjority representative, which disregard is
i nherently inconsistent with good faith bargaining. 10/

As a practical matter, the conclusion reached on the second conponent of
the contractual <claim (i.e. the alleged past practice) disposes of the
uni |l ateral change claim This is because having held that no past practice was
shown to exist that the Cty pronotes persons fromthe eligibility list in the
order of their test results, there can be no basis for finding an unlawful
uni lateral change in filling the newy created patrol position. As a result,
the alleged violation of Sec. 111.70(3)(a)4, Stats., has al so been dism ssed.

In summary then, it is concluded that the County did not act unlawfully
when it pronmoted Tom Avery to the new patrol position created effective January
1, 1990 and filled on or about July 17, 1990. Consequently, the County did not
violate Secs. 111.70(3)(a)l, 2, 4 or 5, Stats., and the conplaint has therefore
been di sm ssed.

Dated at Madi son, Wsconsin this 27th day of August, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Ral ei gh Jones /s/
Ral ei gh Jones, Exam ner

8/ School District of Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).

9/ Gty of Brookfield, Dec. No. 19822-C (WERC, 11/84) at 12 and Geen
County, Dec. No. 20308-B (WERC, 11/84) at 18-109.

10/ School District of Wsconsin Rapids, Supra.
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