STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

LOCAL 1947-B, AFSCVE, AFL-CI O

Conpl ai nant,
: Case 53
VS. : No. 44369 ©MP-2380
: Deci si on No. 26708-B
TOVAH AREA SCHOOL DI STRI CT,

Respondent .

Appear ances:
M. Daniel R Pfeifer, Staff Representative, Wsconsin GCouncil 40,

AFSCVE, AFL-CIO, Route 1, Sparta, Wsconsin 54656, appearing on
behal f of Local 1947-B, AFSCME, AFL-Cl O

Lathrop & O ark, Attorneys at Law, by M. Mchael J. Julka, and M. Jill
Weber Dean, 122 West Washi ngton Avenue, Suite 1000, P.QO Box 1507,
Madi son, W sconsin 53701-1507, appearing on behalf of the Tonmah
Area School District.

FI NDI NGS OF FACT, CONCLUSI ON OF
LAW AND ORDER

Local 1947-B, AFSCME, AFL-Cl O having, on July 31, 1990, filed a conpl aint
with the Wsconsin Enpl oynent Rel ations Conmission alleging that the Tonah Area
School District had commtted prohibited practices within the nmeaning of
Sec. 111.70(3)(a)5 of the Minicipal Enploynent Relations Act, herein MERA; and
the Conmi ssion having, on Decenber 10, 1990, appointed Lionel L. Cowey, a
nmenber of its staff to act as Exam ner and to nmake and issue Findings of Fact,
Concl usi ons of Law and Order as provided in Sec. 111.07(5), Stats.; and hearing
on said conplaint having been held in Tomah, Wsconsin on January 9, 1991 at
which tine the Conplainant anended said conplaint to allege a violation of
Sec. 111.70(3)(a)4 instead of Sec. 111.70(3)(a)5, Stats.; and the parties
having filed post-hearing briefs which were exchanged on April 19, 1991; and
t he Exam ner having considered the evidence and argunments of counsel nakes and
i ssues the follow ng Findings of Fact, Conclusion2 of Law and O der.

FI NDI NGS OF FACT

1. That Local 1947-B, AFSCME, AFL-CI O, hereinafter referred to as the
Union, is a |labor organization within the neaning of Sec. 111.70(1)(h), Stats.,
and is the exclusive bargaining representative of enployes in a bargaining unit
consisting of all regular full-tine and regular part-tine custodial enployes,
bus drivers, clerical enployes, school |unch program enpl oyes, teacher's aides
and school bus nai ntenance enpl oyes of the Tonah Area School District excluding
supervisory, confidential, temporary and teaching personnel; and that its
offices are located at 5 CGdana Court, Madi son, Wsconsin 54656.

2. That Tonmah Area School District, hereinafter referred to as the
District, is a municipal enployer which operates a public school systemfor the
benefit and education of the inhabitants of the District, and its principal
offices are located at 901 Lincoln Avenue, Tomah, W sconsin 54660.

3. That the Union and the District have been parties to a series of
collective bargaining agreenents including an agreenent covering the tine
period July 1, 1986 through June 30, 1989; and that said agreenent contains the
fol | owi ng provisions:

ARTICLE 8 - SENCRITY

Section 1. It is understood and agreed that the rules
of seniority shall prevail. In the event of a

reduction in the work force, the last person enployed
in the job category shall be laid-off, providing that
the renmaining enployes are qualified to perform the

avai |l abl e wor k. An enploye laid-off may elect to
displace the least senior enploye in another job
category, provided he/she is qualified. In rehiring,

the last person laid-off shall be the first person
rehired, provided he/she is qualified. No new enploye
shall be hired until all regular enployes laid off who
wi sh enpl oyment and are avail abl e have been call ed back
to work. For purposes of this Article, job categories
are defined as:

Teacher Ai des
Cerk |
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Cerk |1

Techni cal Assi st ant

Mai nt enance Men

Vehi cl e Mai nt enance Men
Cust odi ans

Cook/ Cook Servers

Food Service Assi stant
Bus Drivers

ARTI CLE 18 - EMPLOYE DEFIN TION, WORK DAY, WORK WEEK AND PREM UNVB

Section 6. The enployer shall establish and post
regular work schedules setting forth daily and weekly
hours of work for all enployes. As needs change, the
regul ar work schedul es may be changed by the enployer,
provided that enployes affected by a change shall be

given two (2) weeks notice. Split shifts may be
schedul ed; however, enployes assigned split shifts
shall be given thirty (30) days notice. Enpl oyes

assigned split shifts who have greater seniority nmay
exercise the right to displace enployes with |esser
seniority in order to naintain a straight shift.;

and that the Union and the District did not reach agreement on a successor
agreenment to the agreenent which expired on June 30, 1989.

4. That sometime in June, 1989, the District overloaded an electrical
circuit which resulted in a loss of information on the senior high school
gui dance conputer; that the District decided that to prevent such a loss on the
conputers in the bookkeeping office it would do sone rewiting such that the
conputers would be on their own circuit, and in addition, an outlet would be
added for a nicrowave oven in the break room that the District determ ned,
after discussion with the maintenance personnel, that the rewiring would take
at nost two days to conplete; and that the District decided that it should be
done after normal working hours so as not to affect the normal work activities.

5. That John Acker has been enployed by the District as a maintenance
wor ker since Septenber 1980, and is the npst senior naintenance enploye and is
experienced in electrical and heating nmaintenance work and has performed such
work for the District; that Roy Blashaski has been enployed by the District
since July, 1988 and is a licensed electrician; that there are two other
enpl oyes who are nai ntenance workers but that when enployes are paired to work
toget her, Acker and Bl ashaski work together about 90% of the time; that the
District asked Acker and Blashaski if they would work two evenings instead of
two days to change the circuits described in Finding of Fact 4; and that John
Acker refused to voluntarily adjust his hours.

6. That the District sent letters on July 19, 1989 to Acker and
Bl ashaski indicating that as per Article 18, Section 6, their regular work
schedul es woul d be changed effective August 3, 1989 to 3:00 p.m to 11:30 p.m;
and that Acker and Bl ashaski worked these hours on August 3 and 4, 1989 and
then returned to their nornmal shift having conpleted the wiring work described
in Finding of Fact 4.

7. That on August 9, 1989, the Union on behalf of Acker filed a
grievance alleging that the District violated the parties' collective
bargai ni ng agreenent by changing his work schedule on August 3 and 4, 1989;
that the grievance asserted a violation of Article 8 Section 1 in that Acker
was the nost senior nmaintenance nman and | ess senior enployes should have been
assigned to the late shift; that additionally the grievance stated that the job
filled by Acker was posted as day shift; and that the grievance alleged the
wor k shoul d have been assigned as overtine rather than a change of hours.

8. That the grievance was denied on the nmerits by the District at each
step of the grievance procedure; that the Union filed a request for grievance
arbitration and the District refused to proceed to arbitration as the
col l ective bargai ning agreenment had expired on June 30, 1989 and the parties
had not entered into a successor agreenent so no agreenent was in effect when
the grievance arose and there was no agreenent to arbitrate said grievance.

9. That on July 31, 1990, the Union filed the instant conplaint alleging
a violation of the contract by assigning Acker to work the late hours when | ess
seni or enpl oyes were avail able; and that the Union anended the conplaint at the
hearing to allege a violation of Section 111.70(3)(a)4, Stats. by failing to
mai ntain the status quo when it adjusted Acker's work schedul e.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes the follow ng

CONCLUSI ON OF LAW
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That the District by changing Acker's hours of work on August 3 and 4,
1989 during the contractual hiatus following the expiration of the parties'
1986- 1989 col |l ective bargai ning agreenent did not unilaterally alter the status
guo and has not unlawfully refused to bargain in violation of
Sec. 111.70(3)(a)4 or any other section of the Minicipal Enploynent Relations
Act .

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Exam ner makes the follow ng

ORDER 1/

IT IS ORDERED that the conplaint as anmended be, and the sane hereby is,
dismissed inits entirety.

Dated at Madi son, Wsconsin this 29th day of My, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Lionel L. Crow ey, Exam ner

(See Footnote 1/ on Page 4)
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to neke

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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TOVAH AREA SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON
OF LAW AND CORDER

In its conplaint as anended, the Union alleged that the District violated
Sec. 111.70(3)(a)4, Stats. by assigning different work hours to John Acker when
| ess senior enployes were qualified and available. The District denied that it
had conmitted any prohibited practices in the assignment of different work
hours to John Acker.

UNION' S POsI TI ON

The Union contends that the agreenent nust be read as a whole and that
the seniority of enployes nust be taken into account when adjusting work
schedul es. It relies on Article 8, Section 1 as requiring the assignnent of
work hours on the basis of seniority. It subnits that Acker was not the only
mai nt enance nan qualified to do the work as the evidence established that |ess
senior men were qualified to perform the work. The Union asserts than when
Acker was hired he was inforned that he would have a regular a.m shift and
work perforned outside this shift would be overtime. The Union also notes that
this is the first tine that naintenance workers worked outside their regular
hours on a non-voluntary basis w thout receiving overtime.

The Union argues that the issue related to the Union's decision to file
the grievance and the conposition of the Union Gievance Conmttee is the sole
concern of the Union and the District has no business attenpting to involve
itself in the internal operations of the Union. It naintains that the Union as
a whole voted to proceed on this grievance at a regular union neeting. That is
all that is needed to know that the Union's officers are acting upon the
desires of the menbers.

The Union takes the position that the District adjusted the ternms of the
agreenent when it changed Acker's work schedule instead of that of |ess senior
qualified enployes. It asks that appropriate renmedial orders be issued as well
as any other relief deened appropriate by the Conm ssion.

DI STRICT' S PGSl TI ON

The District contends that the Union has the burden of proving by a clear
and satisfactory preponderance of the evidence that the District failed to
maintain the status quo by nmking a unilateral change in the status quo
involving a nandatory subject of bargaining during the hiatus period. Tt
submts that the Union nust show what the status quo was with respect to work
assignnments, that the District unilaterally nodified this and the nodification

i nvol ved a nmandatory subject of bargaining. The District points out that the

Commission, in determning what the status quo is, examnes the expired
agreenent, past practice and bargaining history.” Tt alleges that the Union has
failed to neet its burden of proof. It notes that the Union offered three
theories to support its conplaint, which are: 1. The grievant's job was

posted as a day shift and the District could not change it to a night shift; or
2. The work should have been assigned as overtime; or 3. The District had to
follow seniority to change the work schedule and the grievant being the nost
seni or should not have been assigned the work. The District clainms that the
evidence offered denonstrates that the Union's allegations are legally and
factually frivolous and were advanced with reckless disregard for accuracy and
brought for reasons unrelated to MERA's legitimte purposes, thereby entitling
the District to an award of costs and attorneys fees.

Wth respect to the Union's first theory, the District nmaintains that

nothing in the agreenent supports this theory and, in fact, the |anguage of
Article 18, Section 6 <clearly grants the District the right to change
schedul es.
The District asserts that it conplied with Sec. 6 by giving the proper notice
inwiting to Acker. It takes the position that there is no bargaining history
or past practice to support the Union's position, rather the bargaining history
and past practice established that there is no guaranteed pernanent schedul e.

Wth respect to the second theory, the District argues that there is no
support for the argunent that work that nust be perforned outside nornal hours
must be assigned as overtine. It refers to Article 18 which contains overtine
provisions in Sec. 3 and work schedul e change provisions in Sec. 6 noting that
neither references the other and there is no indication that either takes
precedence over the other. It concludes that nothing in the agreenent requires
the assignnent of overtinme to the exclusion of a change in work schedule. The
District insists that bargaining history buttresses its position and past
practice does not support the Union's position rather the evidence presented
teens with exanpl es of work schedul e changes as an alternative to overtine. It
contends that the record establishes that schedul e changes as an alternative to
overtime is a mutually recogni zed part of the status quo.

Wth respect to the third theory, that work schedul e changes nust be made
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on the basis of seniority, the District asserts that the Union has failed to
prove its contention. The District states that the Union has plucked one
sentence from Article 8 Sec. 1 of the expired agreenent and argued that the
broad seniority provision applies to work schedul e nodifications. The District
mai ntains that this one sentence does not apply to the entire contract but only
in the context of layoff and recall as other articles reference the application
of seniority and this would not be necessary if the "rule of seniority" applied

to all provisions. It refers to Article 24 and Article 18, Sec. 3 as exanples
where |anguage is unnecessary or required if the general rule applied. It
argues that where the parties intended seniority to apply, they stated so and
defined what seniority neant in each context. The District clains that

bargai ning history and past practice do not support the Union's position but a
review of the changes in contract |anguage over succeedi ng contracts indicates
an increase in the inportance of qualifications over pure seniority and the
evidence of routine overtime assignnents and work schedule changes indicates
these were done on the basis of qualifications and not seniority. It subnits
that Acker and Bl ashaski were the best qualified to do the work on August 3,
and 4, 1989, the District had a legitinmate business purpose for the work being
done at night and it maintained the status quo in assigning the work at that
time to these enpl oyes.

The District nmaintains that due to the extra ordinary circunstances
present in this case, that it should be awarded costs and attorneys fees. It
submts that the Union has lodged a frivolous claimand it was pursued in bad
faith because Acker had failed to obtain the position of naintenance
super vi sor. The District asserts that none of the theories presented by the
Union was investigated and its conduct in pursuing the conplaint absent
i nvestigation constitutes reckless conduct and could serve the basis for a
prohi bited practice conplaint for violating Sec. 111.70(3)(b)3, Stats. The
District requests the conplaint be dismssed and it be awarded costs and
attorneys fees as well as an order to the Union to cease and desist from
bringing grievances or conplaints w thout conducting the contractually required
i nvestigation.

DI SCUSSI ON

The amended conpl ai nt al | eges t hat t he District vi ol at ed
Sec. 111.70(3)(a)4, Stats. by changing Acker's work schedul e on August 3 and 4,
1991. Section 111.70(3)(a)4, Stats. provides that it is a prohibited practice
for a nunicipal enployer "to refuse to bargain collectively wth a
representative of a mpjority of its enployes in an appropriate collective
bargaining unit." The Comm ssion has held that, absent a valid defense, the
District is obligated as part of its obligation to bargain collectively to
mai ntain the status quo in wages, hours and conditions of enploynent during a
hiatus period after the expiration of an agreement and agreenent upon a
successor agreenent. 2/ Wth respect to determning the status quo the
Comni ssion has adopted the concept of the dynamic status quo. 3/ Application
of the dynamc status quo requires an exam nation, on a case by case basis, of
the parties' collective bargaining contract |anguage, past practice and
bargai ning history. 4/ Therefore, in order to determ ne what the status quo is
in the instant case, it is necessary to review the contract Ianguage, the
bar gai ni ng history and past practice.

Article 18, Sec. 6 of the parties' agreenent provides, in pertinent part,
as foll ows:

As needs change, the regular work schedul es may
be changed by the enployer, provided that enployes
affected by a change shall be given two (2) weeks
noti ce.

A plain reading of this language allows the District to change regular work
schedul es to neet changed needs by giving two weeks notice to the enployes. It
is undisputed that the District had a reasonable basis for changing regular
schedul es and gave the proper anmount of notice. 5/ The Union has argued that
Article 8 Sec. 1 limts the District's right to change schedul es as provided
in Article 18, Sec. 6. Article 8, Sec. 1 provides in part as follows: "It is
understood that the rules of seniority shall prevail." The Union submits that
applying this sentence to Article 18, Sec. 6 requires the District to limt its
schedul e changes by seniority such that the least senior qualified enployes'
schedul es nmust be changed before nore senior enployes' schedul es are changed.

When the above quoted sentence is read by itself, it appears that strict

2/ Mani towoc Public School District, Dec. No. 24205-B (WERC, 3/88), aff'd
Manitowoc GrCt., (1/89); School District of PlumGty, Dec. No. 22264-B,
Pierce County CGrCt. (4/88).

3/ School District of Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).

4/ School District of Manitowoc, Dec. No. 24205-B (WERC, 3/88).

5/ Tr-115, Exs. 2 and 3.
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seniority nust be applied without regard to any other factors. However, a
reading of Article 8 in its entirety suggests that the parties did not intend
the application of strict seniority. Seniority applies to layoffs, bunping and
recall provided the nore senior enploye is qualified to performthe work. For
pronotions, a nmore senior enploye in a job category is given preference if
qualified within a job category before a nore senior qualified enploye from a
different job category. Thus, it must be concluded that the |anguage of the
first sentence when read and interpreted in light of the entire Article is

[imted. Additionally, a reading of the agreenent as a whole indicates the
application of this sentence to other provisions is further Ilimted.

Article 24 states that preference on vacation days shall be given on a
seniority basis. If Article 8, Sec. 1 applied, this language would be
r edundant . Article 18, Sec. 3 provides for the distribution of overtine
equal | y. If strict seniority applied, there would be a conflict as to the
distribution of overtine. Article 18, Sec. 2 allows a nore senior enploye

whose hours have been reduced to displace a less senior enploye in the job
category whose hours have not been reduced provided the senior enploye is
qualified. Again, the provision wwuld be redundant if strict seniority applied
because the senior would have had his hours reduced. Article 18, Sec. 6 allows
the District to schedule split shifts and allows nore senior enployes assigned
a split shift to displace a junior enploye on a straight shift. Again, if
Article 8 applied, this |anguage would be redundant. Furthernore, as the
parties put this language in on split shift schedules but not on a change in
schedules, it nust be concluded that they did not intend seniority to be a
factor on a schedule change, otherwise they could have easily stated so just
like they did on the split shift.

In summary, it is concluded that the first sentence of Article 8, Sec. 1
cannot be taken out of context and applied to Article 18, Sec. 6 because when
the agreenent is read as a whole, the application of seniority is restricted

and only applies where specifically so stated. I nasnuch as the agreenent is
silent in Article 18, Sec. 6 on a shift schedule change while clear on a split
shift, it is concluded that seniority does not apply to a shift schedule
change.

A review of the negotiating history does not contradict this conclusion.
This first sentence of Article 8 Sec. 1 is identical to that contained in the
parties' 1968-69 agreenent. 6/ The 1968-69 agreenent contained no provision
simlar to Article 18, Sec. 6. 7/ Article 18, Sec. 6 appeared for the first
time in the 1978-80 collective bargaining agreenent. 8/ Article 18, Sec. 6
referenced seniority on split shifts but not schedul e changes. If Article 8,
Sec. 1 applied, there would have been no need to discuss seniority at all but
the reference to split shift neant it applied there but not to shift schedule
changes. Had Article 18, Sec. 6 preceded the negotiation of Article 8, Sec. 1,
then arguably seniority mght apply to Article 18, Sec. 6, shift schedule
changes because the application of seniority through a later provision would
overcone the inference that seniority had to be specifically referenced. Thus,
the negotiating history does not contradict the plain |anguage interpretation
di scussed above.

Wth respect to past practice, the record establishes that there have
been many changes in the enployes' work schedules. 9/ The record also reflects
that each of these were mutually agreed to by the parties and no grievances
were filed. The assignments were nade or agreed to wthout respect to
seniority. 10/ The present case is the first instance where an enploye refused
to voluntarily change his/her hours. 11/ Therefore, there is nothing in the
record that the District has in the past used the provision in Article 18, Sec.
6 to change schedul es because prior to this case, enployes always agreed to
change schedul es. On the other hand, there is no past practice established
that on changing schedules voluntarily, the District always obtained a nutual
agreenment with the | east senior enployes to change schedules. On the contrary,
the nore experienced enpl oyes changed schedules. 12/ Thus, the evidence fails
to show any past practice with respect to Article 18, Sec. 6 that it must be
applied in accordance with Article 8, Sec. 1.

Therefore, the plain |language of Article 18, Sec. 6 is interpreted as
allowing the District to nake shift changes with the proper notice to enpl oyes

6/ Ex-7.
7/ I d.
8/ Ex- 14.

9/ Tr-72, 73, 78, 79, 85, 87, 93, 98, 102, 107, 124, 125.
10/ Tr-88, 96, 126.
11/ Tr-78-79, 85-86, 99.

12/ Tr-95-97, 127.
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without regard to seniority, particularly Article 8 Sec. 1, sentence 1.
Bargai ning history and past practice do not contradict this interpretation but
support it.

The Union raised two additional argunents. The first was that when Acker
was hired his hours were established forever as the normal hours. Thi s
argument is not persuasive as it is not supported in the record. When Acker
was interviewed for the job, he was told what his normal hours would be and if
he worked beyond that he would be paid overtinme. 13/ This is nothing nore than
briefly informing Acker what the contract provides which is that regular work
schedul es are posted per Article 18, Sec. 6 and overtine is provided per
Article 18, Sec. 2. This synopsis of the agreenment did not nean that the other
terms of the agreenent did not apply or that this discussion sonehow restricted
the District's rights under the contract. The evidence related to this
di scussion establishes that the description of regular hours and overtine was
nerely informational and did not constitute any guarantee or sone type of
i ndi vi dual bargain separate fromthe contract. Therefore, this argument fails
for lack of proof.

The second argunent is that the work perfornmed on August 3 and 4, 1989
shoul d have been overtine rather than a change in schedul e. It is undisputed
that the District has the right to require overtinme and it has the right to
change work schedul es under Article 18, Sec. 6. The District can choose which
of its rights it wishes to exercise. Although it mght be argued that as the
District never changed Acker's schedule in the past and al ways assigned work
beyond his normal hours as overtine, that a past practice was created
preventing the change in Acker's work schedule. However, not all past
practices are binding on the D strict. A binding past practice nust be the
result of an agreenment or nutual understanding. A non-binding past practice is
nerely the unilateral decision by the District to exercise its rights in a
certain way over a long period of time but this is always subject to unilateral
change by the District. This principle was stated quite succinctly by Unpire
Shul man in Ford Motor Co. 14/ as foll ows:

A practice, whether or not fully stated in witing, nmay
be the result of an agreenent or mutual understanding.
. . . Apractice thus based on nutual agreement may be
subject to change only by nutual agreenent. Its
bi nding quality is due, however, not to the fact that
it is past practice but rather to the agreenment in
which it is based.

But there are other practices which are not the result
of joint determination at all. They may be . . .
choi ces by Managenent in the exercise of manageri al
di scretion as to the convenient nethods at the tine.

In such cases there is no thought of obligation or
commtnent for the future. Such practices are nerely

pr esent ways, not prescribed ways, of doi ng
things . . . Bei ng t he pr oduct of nmanageri al
determination in its permitted discretion such

practices are, in the absence of contractual provision
to the contrary, subject to change in the sane
di scretion.

The nere failure of the District in the past to exercise its rights under
Article 18, Sec. 6. with respect to Acker's schedule and to assign himovertine
instead did not constitute a waiver or a loss of its right to change his work
schedule. In other words, non-use of the right to change Acker's schedule did
not create a binding past practice that the District could not exercise this
right in the future. Therefore, the District can change schedules or require
overtine at its option and its choice to change schedules in this case did not
vi ol ate past practice or the contract.

The status quo in the instant matter is determined by the contractual
| anguage give the sparsity of evidence with respect to bargaining history and
past practice. The plain neaning of the |anguage of Article 18, Sec. 6 nust be
given effect, and thus, the status quo was not unilaterally changed when the
District changed Acker's work schedule on August 3 and 4, 1989 in accordance
with the terns of Article 18, Sec. 6. Therefore, the Union has failed to prove
that the District violated Sec. 111.70(3)(a)4, Stats. and the conplaint has
been dismssed inits entirety.

13/ Tr-18, 22, 83-84.

14/ 19 LA 237, 241 (1952).
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The District has asserted that it should be granted costs and attorneys
fees in this matter. The Conmission has a strict test for awarding attorneys
fees and has indicated that it will do so only in "exceptional" cases where
warranted. 15/ The Conmi ssion has considered defenses and indicated that where
they are "debatable" as opposed to "frivolous", attorneys fees would not be
warranted. Parallel reasoning would yield the conclusion that where conplaint
allegations are "frivolous", attorneys fees would be warranted and where
"debat abl e" they would not be warranted. A review of the allegations in the
conplaint, particularly the application of seniority to the change in work
schedul es is "debatable" rather than "frivolous". Thus, it is concluded that
the instant case is not one that can be described as "exceptional" where the
"extraordi nary renedy" of costs and attorneys fees should be awarded and the
District's request for same are deni ed.

Dated at Madi son, Wsconsin this 29th day of My, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
By

Lionel L. Crow ey, Exam ner

15/ Wsconsin Dells School District, Dec. No. 25997-C (WERC, 8/90) citing
Madi son Metropolitan School District, Dec. No. 16471-D (VWERC, 5/81).
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