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FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Conpl ainant, District 10, International Association of Machinists and
Aerospace Wrkers, filed a conplaint with the Wsconsin Enploynent Relations
Conmi ssion on Cctober 24, 1990, alleging that Respondent, Andis Conpany,
violated Sec. 111.06(1)(a) and (f), of the Wsconsin Enploynent Peace Act, by
violating a collective bargaining agreement in the discharge of M chael
DeDeyne. The Respondent filed an answer to the Conplaint on Novenber 21, 1990,
and on Decenber 20, 1990, the Commi ssion appointed Karen J. Mwhinney to make
and issue Findings of Fact, Conclusions of Law and Order as provided in Sec.
111.07(5), Stats. Hearing was held in this matter on January 16, 1991, in
Raci ne, Wsconsin, and briefs were exchanged on March 20, 1991. The Exam ner,
havi ng consi dered the evidence, and argunents of the parties, makes and issues
the followi ng Findings of Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. Conpl ainant, District 10, International Association of Machinists
and Aerospace Wrkers, herein the Union, is a |abor organization representing
enployes within the neaning of Sec. 111.02(11) of the Wsconsin Enpl oynent
Peace Act, herein WEPA The Union naintains its offices at 624 North 24th
Street, MIwaukee, W 53233.

2. Respondent, Andis Conpany, herein the Conpany or Enployer, is
engaged in nmanufacturing in the State of Wsconsin and is an enployer within
the meaning of Sec. 111.02(7) of WEPA The Conpany maintains its offices at
1718 Layard Avenue, Racine, W 53404.

3. The Union is the representative for certain enployes of the
Enpl oyer, and the Union and Enpl oyer have been parties to successive collective
bargai ning agreenents covering said enployees. The current agreenent is
effective August 1, 1989 through July 31, 1992. It contains a grievance
procedure which does not provide for final and binding arbitration of
grievances alleging violations of the agreenent. The Union and the Enpl oyer

agree that the just cause standard is the proper standard to be applied to the
di scharge of M chael DeDeyne, pursuant to the |anguage of Article IV, Section
7(b). The relevant contract |anguage in the parties collective bargaining
agreenment is the follow ng:

ARTICLE IV - SENNORITY

Section 7. Seniority and the enploynent relationship
shall be broken and term nated if an enpl oyee:

quits or retires;

is discharged for just cause;

is absent from work for three (3) consecutive
wor ki ng days without notification to the Conpany
unl ess he gives a good reason satisfactory to
managenent ;

a
b
c
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4. Andis Conpany and Andis Tool Conpany are located in the sane



facility, but Andis Tool Conpany is nonunion and Andis Conpany has union
representation. Andi s Conpany Personnel Manager Mary Kosch hired M chael
DeDeyne in March of 1989 for the Andis Tool Conpany. He was hired at the Andis
Conpany in May of 1989, first as a nmaterial handler and later transferred to
shi pping and receiving. DeDeyne was on parole when he was hired, and he
informed Kosch that he would have to notify his parole officer for any
viol ati on of parole, such as possession of guns, drugs, or police contact.

5. During the Menorial Day weekend of 1990, DeDeyne got into a fight
in a parking lot at a bar. On Mnday, My 28, 1990, DeDeyne found out from a
friend that police were looking for him based on a description in a newspaper
article. DeDeyne read the article and called the Racine Police Departnent,
which referred him to the Sturtevant Police Departnent. He reported to the
Sturtevant Police Departnent and was rel eased. On Tuesday, My 29, 1990,
DeDeyne reported for work and went to his inmmediate supervisor, Tom Coff.
DeDeyne showed Goff the newspaper article and told him that he had to speak
with his parole officer. He then went to see Kosch to notify her of the sane.
DeDeyne told Kosch that he had seen an article called "Crine Stoppers" in the
newspapers, and that he knew from the description in the article that police
were looking for himin connection with a robbery. DeDeyne told her he had
been involved in an argunent and a fight with two people in the parking |ot of
a bar, that he had knocked a person unconscious, that he had talked to the
police but they had not held him and that he had to see his parol e officer
t hat norning. Kosch told DeDeyne that the Conpany had to know what was going

on. DeDeyne told Kosch that he did not rob anyone but still had to report to
his parole officer. DeDeyne went honme and contacted his parole officer, who
advised himto turn hinmself in to the County jail. DeDeyne then called Kosch
to let her know that he was going to turn hinself in to the County jail. Kosch

told DeDeyne that someone would have to contact her to let the Conpany know
what was going on, and that she asked DeDeyne to have his parole officer
contact her.

6. The next tinme Kosch spoke with DeDeyne was June 5, 1990. DeDeyne
called her fromjail, and she told himthat his parole officer did not contact
her and that no one had call ed. DeDeyne said he was surprised that his friend
Jenny Bassinger had not called, as he had asked her to call Kosch. DeDeyne was
calling from a phone that someone had brought into the jail, and at that tine
he did not know when he woul d be rel eased, and he was trying to arrange to take
a lie detector test. Kosch told DeDeyne that for every day the Conpany had no
contact, it was considered a "no call" or AWOL, and that three days with no
calls was termnation. DeDeyne asked Kosch if he could have a job somewhere
else in the Conpany, even Andis Tool Conpany, that he really needed a job.
Kosch told DeDeyne that she had to fill his position and that she could not
talk to anyone about a job in Andis Tool or Andis Conpany until she had a date
as to when this would be over. Kosch considered DeDeyne term nated as of June
5, 1990.

7. While DeDeyne was in jail, he called his friend Jenny Bassinger
every day by calling collect on a pay telephone. Bassi nger called Kosch on
June 6th to ask if she could pick up DeDeyne's |ast check. Kosch told
Bassi nger she could pick up the check, and asked what was going on, but
Bassinger did not know when DeDeyne was going to be released. Kosch heard
about DeDeyne's release fromjail fromsomeone in the plant, and was aware that
DeDeyne was released from jail about June 13th. She heard that DeDeyne had
been at the plant to drop off sonething in order to be reinbursed for tuition.
The next tine Kosch saw DeDeyne was sonetine in early August, when DeDeyne
told her that he was to appear in court on August 22nd for two charges of
battery.

8. After DeDeyne was released from jail in the mddle of June, he
contacted the Union about getting his job back. Union Business Representative
Gene Hooser contacted Kosch and asked that DeDeyne be reinstated to his
position as part of the grievance procedure. The Union grieved the discharge
of DeDeyne, and at the conclusion of the grievance procedure, the grievance
remai ned unsettled. DeDeyne's position had been filled first by Ernest Penson
until July 27, 1990, and then by tenporary enployes before finding a pernanent
replacenent in Cctober for DeDeyne. DeDeyne's position in the material
handl i ng area was a busy position, and the Conpany does not have excess people.
DeDeyne's parole was not revoked and charges of battery were eventually
di sm ssed.

CONCLUSI ON OF LAW

The Respondent's termination of M chael DeDeyne was not for just cause
within the neaning of Article IV of the parties' collective bargaining
agreenment, and therefore, Respondent's action violated Article IV of the
col l ective bargaining agreenent and committed an unfair |abor practice within
the meaning of Sec. 111.06(1)(f) of the Wsconsin Enpl oynent Peace Act.

On the basis of the foregoing Findings of Fact and Concl usi on of Law, the
Exam ner nmakes and issues the foll ow ng
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ORDER 1/

The Respondent, Andis Conpany, its officers and agents, shall imediately
take the followi ng affirmative action which the Examiner finds will effectuate

t he purposes of the Wsconsin Enpl oynent Peace Act:

1. Expunge all references in personnel files to the discharge of
M chael DeDeyne, and offer to reinstate Mchael DeDeyne to his forner or
substantially equival ent position, and nmake hi m whol e by paying hima sum
of noney for wages and benefits that he otherw se would have earned from
the tine of his termination to the present, with interest, 2/ less any
amount of noney that he earned el sewhere.

2. Notify the Wsconsin Enploynent Relations Commission, in
witing, within twenty (20) days following the date of this Order, as to
what steps have been taken to conply herew th.

Dated at Madi son, Wsconsin this 23rd day of April, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
Karen J. Mawhi nney, Exam ner
1/ Pl ease find Footnote 1/ on page 4.
2/ Pl ease find Footnote 2/ on page 4.
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1/

2/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Sec. 111.07(5), Stats.

(5) The conmmi ssion may authorize a conmi ssioner or examner to
nmake findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner may file a witten
petition with the comm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such

tinme. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the

conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is

mailed to the lat known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evi dence submtted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.

The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the tine the conplaint was initially filed with the agency.
WIlnot Union Hi gh School District, Dec. No. 18820-B (WERC, 12/83). The
i nstant conplaint was filed on Cctober 24, 1990.
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ANDI S COVPANY

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CORDER

BACKGRCUND:

This dispute is about the June 1990 discharge of M chael DeDeyne. The
parties agree that under the collective bargai ning agreenment, a discharge nust
be for just cause. Under Sec. 111.06(1)(f) of WEPA, it is an unfair |abor
practice for an enployer to violate the terms of a collective bargaining
agr eement . Because the parties' collective bargaining agreenent contains no
provision for final and binding arbitration of grievances, the Union brought
the instant conplaint for a determination of whether the Conpany violated the
bargai ning agreenent and therefore Sec. 111.06(1)(f) of WEPA by its discharge
of DeDeyne. The parties agree that the issue is linmted to whether the
di scharge was for just cause.

POSI TI ONS CF THE PARTI ES:

The Uni on:

The Union alleges that the Enpl oyer discharged M chael DeDeyne in June of
1990 without just cause in violation of the |abor agreement. 3/ The Uni on
al | eges that the Enployer continues to violate the |abor agreement by refusing
to remedy its discharge of DeDeyne wi thout just cause. The Union alleges that
the Enployer has engaged in conduct in violation of Section 111.06(1)(a) and
(f) of WEPA

The Union notes that this case is not a case where an enploye had to
serve a jail termfor a crimnal conviction and was unable to report to work,
as DeDeyne was convicted of nothing, or where the enploye engaged in off-duty
m sconduct with a nexus to job duties which would be cause for discipline. Nor
did the enploye here have control over the circunstances leading to his
absence, as he was fal sely accused of robbery, and was tenporarily incarcerated
because of his parole status. This is not a case where the enploye failed to
notify the enployer of his absence, as DeDeyne did notify the Enployer of his
absence. This is not a case where the enploye msrepresented his status, as
the Enployer was aware that DeDeyne was on parole. And this is not a case
where a tenporary absence causes great inconvenience, as the Enployer regularly
hires tenmporary enployes and used tenporary enpl oyes for DeDeyne's job.

The Union argues that this case is akin to those where an enploye is
unable to return to work for circunstances beyond his control. The Uni on
points to cases where arbitrators have noted that just cause inplies a certain
tol erance for absences or have reinstated an enploye for a matter beyond his
control. The Union states that there is no question of DeDeyne's good faith,
as he openly expl ained the circunstances of his parole when hired, and notified
the Enployer as soon as he was aware that there nmight be a problem resulting
from accusations against him The Union asserts that DeDeyne requested that
his girlfriend keep the Enployer inforned because he could only nake collect
tel ephone calls from jail. When DeDeyne was aware of his release date, he
contacted his Enpl oyer. The period of tine when he was ordered to jail and
when he knew he woul d be rel eased was only two weeks.

The Union adds that DeDeyne was not charged nor convicted of arned
robbery. After he was released, he received a ticket for disorderly conduct
whi ch was eventual |y dropped, and he would not have been incarcerated even for
a conviction of disorderly conduct. The Union states that the Enployer knew
that DeDeyne was on parole and that his circunstances were different than other
enpl oyes. The Union concludes that DeDeyne's absence was because of matters
beyond his control, and under those circunstances, his absence did not provide
just cause for econom ¢ capital punishnent.

The Union requests the following relief: that the Conmm ssion neke a
finding that the Enployer has violated WEPA; that the Enployer be ordered to
cease and desist its violations of WEPA, that the Enployer be ordered to
reinstate DeDeyne and nake him whole for all I|osses; that the Enployer be
ordered to pay interest on any and all back pay due DeDeyne as a result of the
violation of the |abor agreement and WEPA; and that the Union be awarded
reasonabl e costs and attorney's fees.

3/ At the beginning of the hearing in the matter, the Union anended its
conplaint to change the date in Paragraph #5 from June of 1985 to June of
1990.
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The Conpany:

The Enployer avers that DeDeyne was discharged for just cause
consistent with the terns of the |abor agreenent, and alleges that the Enployer
has not violated the | abor agreenent or WEPA

The Company notes that it is a fundamental concept of the enploynent
rel ati onship that enployes, in exchange for wages and benefits, report for work
as schedul ed. The Conpany asserts that DeDeyne, through his own actions,
failed to fulfill his obligation to report for work for an extended period of
time. There is nothing in the labor contract or in the just cause standard
that requires the Conpany to hold a job open for an enploye who is unable to
report for work due to incarceration. The Conpany points to arbitrators who
have held that an enployer has just cause to terminate an enploye who is
incarcerated and unable to work. The Conpany argues that there are no
mtigating circunstances in this case.

The Conpany contends that the discharge was pursuant to Article 1V,
Section 7(c), which states that an enploye's relationship with the Conpany
shall be terminated if he is absent from work for three consecutive working
days w thout notification to the Conpany unless he gives a good reason
satisfactory to nanagenent. The Conpany states that DeDeyne was absent from
work without notification on May 30, May 31, June 1 and June 4. When Kosch
spoke with DeDeyne on May 29, she told himto keep her informed and to have his
parole officer contact her, but DeDeyne never contacted Kosch until June 5,
even though he spoke with his girlfriend everyday while incarcerated and spoke
with his parole officer a nunber of times. The Conpany argues that there is no
legitimate reason for his failure to contact the Conpany for nore than four
days.

Kosch docunented her conversations w th DeDeyne and others, and her
testi nony and docunentation clearly show that she spoke with DeDeyne on June 5,
and the Conpany contends that DeDeyne's testinony that he spoke with Kosch two
days before his release is not credible. DeDeyne's parole officer did not
contact Kosch. The evidence shows that DeDeyne was absent for nore than three
consecutive working days wi thout notification to the Conpany. The Conpany
notes that the fact that he had access to a phone during his absence shows that
he was unable to provide a good reason to his failure to provide notification
at any time. Thus, DeDeyne's enploynent was effectively termnated pursuant to
t he | anguage of Article IV, Section 7(c).

The Conpany also had just cause to termnated DeDeyne pursuant to
Article IV, Section 7(b). By his own actions, DeDeyne nade hinsel f unavail abl e
to performhis job from My 29 to June 13. Wien DeDeyne contacted the Conpany,
he had no idea how |long he would be in jail and could not provide a rel ease
dat e. When DeDeyne was released, he did not notify the Conpany. Wi le he
assuned the Union would contact the Conpany, he cannot rely on the Union to
fulfill his basic obligations as an enpl oye.

The Conpany asserts that DeDeyne's absence had an adverse effect on the
Conpany, as his job as a material handler was an inportant and busy position
and had to be filled by soneone else when he was away. During his
incarceration, his job was filled by his supervisor. Because June is a busy
nmonth for the Conpany, the Conpany could not |eave his job vacant indefinitely,
and the decision to fill the job that was vacant for an entire week was within
the Conpany's rights. DeDeyne's absence created a burden on the Conpany in
locating a qualified replacenment, as shown by the fact that Ernest Penson, who
repl aced DeDeyne, was unable to perform the job and the Company was forced to
use tenporaries until a permanent replacenent could be found. The Conpany
notes that DeDeyne never requested a |eave of absence, although he would not
have qualified for such a | eave under Article 11 of the contract.

The Conpany argues that there are no mtigating circunstances to consider
in DeDeyne's favor. H's own actions led to his incarceration, as he was in a
fight and knocked a person unconscious. He was not a |ong-term enpl oye and had
been with the Conpany a little over a year at the tine of his discharge. He
had al ready received a verbal warning and a witten warning under the Conpany's
attendance policy, which indicated a grow ng absenteei sm problem prior to his
i ncarceration. He woul d have been absent ten days due to his incarceration,
and ei ght occurrences subjects an enpl oye to discharge.

Wiile the Union tried to show that DeDeyne had not been treated the sane
as ot her enployes absent due to incarceration, a nunber of other enployes have
been termnated for unavailability for work due to incarceration and were not
subsequently rehired. Al though Sylvester Brown was terminated due to
incarceration and later rehired, he was rehired by Andis Tool, which is a
separate corporation and its enployes are not represented by the Union. There
is no evidence of simlar circunstances regarding the simlarity of positions,
I ength of incarceration, length of enploynent, or prior attendance record.

The Conpany states that DeDeyne was a short term enploye with a
devel opi ng attendance problem that he was incarcerated for an indefinite
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period of time during the height of the Conpany's busy season, and he failed to
keep the Conpany reasonably apprised of his status. The Conpany could not
consider himto be a dependabl e enpl oye. The Conpany asks that the Conmi ssion
enter an order dismssing all clains contained in the conplaint, and award
j udgnment, reasonable costs and attorney's fees to the Enpl oyer.

DI SCUSSI ON:

The parties have asked the Examiner to apply a "just cause" standard to
the di scharge of DeDeyne, and the Exam ner has concluded that the Conpany did
not have just cause to di scharge DeDeyne.

Article IV, Section 7, states: Seniority and the enploynent relationship
shall be broken and terminated if an enployee: (a & b omitted) (c) is absent
from work for three (3) consecutive working days without notification to the
Conpany unless he gives a good reason satisfactory to managenent. (Enphasi s
aagea.§ The Exam ner concludes that DeDeyne gave notice to the Conpany,
particularly when he advised Kosch twice on May 29th of his status, the |ast
time informng her that he had to report to the County jail.

The Conpany counted the absences on May 30 and 31, June 1, 4 and 5 -- as
unknown or AWOL. But the Company knew where DeDeyne was. This case is the
converse of the situation in Crown Cork & Seal Co., Inc., 72 LA 613, where
contract language is alnost identical to the contract [anguage here. In Cown
Cork & Seal, the contract provided that: "An enployee shall lose his seniority
and willT be taken off the seniority list if he is absent three (3) consecutive
working days wthout notifying the Conpany unless he produces justifiable
reason for not being able to notify the Conmpany." In that case, the grievants
were arrested and gave no notification to the conpany. The grievants were
released, imediately rearrested, later released on bond, but fled the
jurisdiction of the Court and their whereabouts were unknown. The arbitrator,
in interpreting the |anguage noted above, stated: "This is clear and
unequi vocal | anguage. An enpl oyee nust notify the Conpany if he is absent 3
consecutive working days or lose his seniority. The only acceptabl e excuse for
not doing so would be a justifiable reason for being unable to do so." 72 LA
613, at 615.

In DeDeyne's situation, he gave prior notice to the Conpany. The Conpany
knew of his whereabouts. The contract calls for "notification." DeDeyne' s
call to Kosch on May 29 constituted notification. The question is whether the
Conpany was further entitled to daily notice of his status while he was in
jail.

DeDeyne adnits that he did not call the Conpany on a daily basis, but he
could have as he nmde collect telephone calls to his girlfriend. Wile Kosch
and DeDeyne disagreed in their testinmony on when DeDeyne called her fromjail,
it is nost likely that DeDeyne called Kosch on June 5th, for the follow ng
reasons. Kosch consi dered DeDeyne di scharged as of June 5th, and the Conpany's
absentee cal endar (Conpany Ex. #4) shows that DeDeyne was narked absent up
through June 5th, with no further notations. Kosch's menory appeared to be
clearer than DeDeyne's on this point. Finally, DeDeyne's girlfriend, Jenny
Bassi nger, called Kosch on June 6th and asked if she could pick up his |ast
paycheck. Theref ore, DeDeyne nust have been aware on June 5th that he was
term nated by the Conpany.

Kosch testified that in discharging DeDeyne, she relied on Article IV,
Section 7(c). She told DeDeyne in the June 5th conversation that for every day

the Company had no contact fromhim "it was considered a no call or AWL and
that three days was termnation' (Tr - 11). Kosch apparently interpreted
Article 1V, Section 7(c) to nmean that enployes are required to call in each day

during a period of absence.

Contract |anguage such as that in Article IV, Section 7(c), as well as
the simlar |anguage noted above in Gown Cork & Seal is clearly intended to
protect an enployer from indefinitely holding a job open for soneone who
di sappears and gives no notice to the enployer as to his whereabouts. It is
sonetines call a "no-show' or "no-call" or "AWOL" provision. However, DeDeyne
could not be considered a "no-show' because it was inpossible for himto show
up for work, and the Conpany knew that. DeDeyne should not have been
considered to be a "no-call" because he had called the Conpany and notified
them that he was going to jail and the circunstances under which he had to
report to jail. Article IV, Section 7(c) cannot be interpreted to mean that an
enploye nmust call on a daily basis for certain matters. If the parties
i ntended Section 7(c) to mean that an enploye must call in on a daily basis,
they could have stated so in the | anguage, as sonme |abor contracts do. [If an
enpl oye were tenporarily incapacitated by a matter such as hospitalization, the
Conpany woul d not expect that enploye to call in on a daily basis. The general
purpose of Article IV, Section 7(c), is intended to deal with enployes who
abandon their jobs, such as those grievants in Ctown Cork & Seal, who abandoned
their jobs by failing to notify the enployer in any manner. DeDeyne did not
simlarly abandon his job -- he apprised his enployer of his status, he was
honest about it, and he talked to his personnel nmanager a few days after he
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started his incarceration. At that time, on June 5th, Kosch told him he was
consi dered terminated, because, in her words, for every day of no contact, the
Conpany considered it a "no call" or AWOL, and three was ternination.

The Examiner finds that the Conpany has nmisinterpreted the |anguage of
Article 1V, Section 7(c), and construed it in a manner which has resulted in
the discharge of DeDeyne w thout just cause. The contract calls for
notification, and DeDeyne provided that. The last phrase of Article 1V,
Section 7(c), which states, "unless he gives a good reason satisfactory to
managenent," is the escape hatch for those who do not give the required
notification but mght still have a reason that is satisfactory to managenent
for such an absence. It is an escape hatch for both the Company and enpl oyes,
as there may be situations where the Conpany would prefer to retain soneone
despite an absence w thout notification, where there are satisfactory reasons.
Where DeDeyne fulfilled his obligation by notice, he did not have to give a
reason satisfactory to the Conpany.

The Conpany correctly states that it would have just cause to discharge
an enploye for being unavailable for work. Arbitrators wusually concur in
finding that crimnal conduct which occurs on conpany property warrants
di scharge, but where m sconduct occurs away from Conpany property, the cause
for discipline may be the enploye's absence, 4/ and when an enployer has
di scharged an incarcerated enploye because of absenteeism caused by that
incarceration, the enployer wusually prevails unless there are mtigating
circunmstances. 5/ The difficulty with DeDeyne's case is that the Conpany did
not discharge him for his absenteeism due to incarceration; it discharged him
on June 5, 1990, for not calling in for three days, relying on Article 1V,
Section 7(c). However, on June 5th, the Conpany had no know edge of whether
DeDeyne was going to be unavailable for any period of time or not. The Conpany
had already concluded that he was discharged under the terns of Article 1V,
Section 7(c), and for the Conmpany to later claim that it could discharge
DeDeyne for continued wunavailability is to find additional reasons for
sustaining the discharge after the fact. The Exami ner concludes that by June
5th, it was too early for the Conpany to conclude that DeDeyne was truly
unavail able for work, particularly where the Conpany had already made the
deci sion to discharge himbased on Article IV, Section 7(c).

The Conmpany also clains that DeDeyne's absence adversely affected its
busi ness. CGenerally, arbitrators hold that what an enpl oye does while off duty
and off the enployer's prenmises is not a proper basis for discipline, and that
even crimnal violations and convictions do not necessarily constitute a proper
basis for discipline unless the enployer's business is adversely affected. 6/
The Conpany notes that June was a busy time of the year, and DeDeyne's position
was inportant. The Conpany was able to nove Ernest Penson from Andis Tool to
Andis Conpany to fill DeDeyne's job, but Penson was apparently not perform ng
satisfactorily and was offered his old job at Andis Tool but left the end of
July. The Company then used tenporaries until October. The Exam ner finds
t hat DeDeyne's absence could not have adversely affected the Conpany's business
by June 5th, the date it actually discharged him

The Exami ner has rejected the Company's other arguments, because she has
concluded the basis for discharge rested squarely on the Conpany's reliance on
Article 1V, Section 7(c), and that the Conpany nisinterpreted that clause to
nmean that an enploye had to call in every day or be term nated after three days
wi t hout such a call.

For the foregoing reasons and based on the record as a whole, the
Exam ner concludes that M chael DeDeyne was not discharged for just cause, and
therefore, the Company violated the collective bargaining agreenent and
conmmtted an unfair |abor practice within the neaning of Section 111.06(1)(f)
of WEPA when it discharged him Accordingly, the Exam ner has ordered the
relief sought by the Union, with the exception of a cease and desist order and
costs and attorney's fees. A cease and desist order serves no purpose under
the facts and circunstances of this case. Attorney fees are not warranted,
i nasmuch as the defenses raised by the Conpany were not "frivolous." 7/

Dated at Madi son, Wsconsin this 23rd day of April, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

4/ Mcl nerney Spring & Wre Co., 72 LA 1262 (Rounel |, 1979).

5/ Ral phs- Pugh Co., Inc., 79 LA 6 (MKay, 1982).

6/ Movi el ab, Inc., 68-2 CCH ARB Para. 8405 (MMahon, 1968).

7/ Wsconsin Dells School District Enployees Union, Local 1401-A, AFSCME,
AFL-CIO v. Wsconsin Dells School D strict, Dec. No. 25997-C (VERC
8/90) .
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