STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

LOCAL 428, M LWAUKEE, W SCONSI N
GENERAL CI TY CLERI CAL EMPLOYEES,
M LWAUKEE DI STRI CT COUNCI L 48,
AFSCMVE, AFL-Cl O

Conpl ai nant , Case 366
: No. 44601 MP-2396
VS. : Deci sion No. 26728-D
THE G TY OF M LWAUKEE, :
Respondent .

Appear ances:
Perry, Lerner & Quindel, S.C., Attorneys at Law, 823 North Cass Street,
M | waukee, Wsconsin 53202-3908, by M. Peter GQuyon Earle, on
behal f of the Conpl ai nant.
Ms. Mary M Kuhnmuench, Assistant City Attorney, Gty of MIwaukee, Gty
Hall, 200 East Wlls Street, Ml waukee, Wsconsin 53202-3551, on
behal f of the Respondent.

ORDER

On Novenber 13, 1991, Examiner Stuart Levitan issued Findings of Fact,
Concl usi ons of Law and Order with Acconpanyi ng Menorandumin the above-entitled
proceedi ng wherein the Exam ner dismissed certain conplaint allegations but
wherein the above-naned Respondent was found to have commtted prohibited
practices within the nmeaning of Sec. 111.70(3)(a)l, Stats., and was ordered to
cease and desist therefrom No petition for review was tinely filed and by
operation of Sec. 111.07(5), Stats., Examiner Levitan's Findings of Fact,
Conclusions of Law and Oder becane the Commission's Findings of Fact,
Concl usi ons of Law and Order on Decenber 3, 1991.

On Decenber 17, 1991, Conplainant filed a petition for rehearing pursuant
to Sec. 227.49, Stats., asserting that the decision of the Exam ner and the
Conmi ssion contained nmaterial errors of fact and law and that new evidence
existed of sufficient strength to reverse or nodify the Conm ssion's Oder,
whi ch evi dence could not have previously been discovered by due diligence. On
January 16, 1992, the Commission granted the petition for rehearing to
determ ne whether there was nerit to the Conplainant's assertions. The parties
thereafter filed witten positions with the Commssion, the last of which was
received January 31, 1992.

Havi ng considered the record, and being fully advised in the prem ses the
Conmi ssi on nmakes and i ssues the foll ow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Conmission hereby notifies the
parties that a petition for judicial review naming the Comm ssion as
Respondent, nmay be filed by followi ng the procedures set forth in Sec.
227.53, Stats.

227.53 Parties and proceedings for review (1) Except as otherw se



fact.

1. Deci sion No. 26728-B does not contain any material error of |law or

specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

Cont i nued
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2. The evidence Conplainant wi shes to present is not sufficient to
reverse or nodify the Order in Dec. No. 26728-B.

3. Deci sion No. 26728-B is not nmodified in any way.
G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 16th day of Septenber,
1992,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIiTiam K. Strycker, Conm ssioner
1/ Conti nued
(b) The petition shall state the nature of the petitioner's

interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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G TY CF M LWAUKEE

MEMORANDUM ACCOVPANYI NG
ORDER

In its petition for rehearing and supporting argunment, Conplai nant
asserts that the Commission erred when concluding that Respondent City of
M I waukee did not commit a prohibited practice wthin the neaning of
Sec. 111.70(3)(a)3, Stats., by failing to pronote Nazir Kahn. Conpl ai nant
asserts that there is undisputed evidence in the record that Kahn's supervisor,
Cashnore, was hostile towards Kahn's union activity and that Cashnore played a
role in Kahn's failure to obtain a pronotion. Conpl ai nant acknow edges t hat
the Examiner determined that Kahn did not seek an interview for the pronotion
in question and thus determined that no inproper denial of the pronotion
occurred. However, Conplainant contends that Kahn did indeed interview for the
pronotion with Cashnore's inmediate supervisor. Conplainant argues the record
clearly indicates that Cashnore nust have had some input into the inmrediate
supervisor's determnation not to pronote Kahn. In this regard, Conplai nant
contends that the newy discovered evidence it w shes the Conmission to
consi der denonstrates that Cashnore's supervisor was not only a nornal
participant in the pronotion process but also served as an initial interviewer
for one of the January 9, 1990 pronotions. Gven all the foregoing,
Conpl ai nant alleges that the record establishes that hostility towards Kahn's
union activity played sone role in his failure to receive any of the pronotions
announced January 9, 1990.

Respondent contends that Conplainant is nerely restating earlier
argunents which were properly heard, considered, and dism ssed. Respondent
asserts the record establishes that Cashnore never interviewed Kahn and thus
any antagonism he felt toward Kahn could not have nanifested itself in the
pronotion deci sion. Respondent asserts that the evidence sought to be
presented by Conpl ai nant on rehearing is neither new nor nmaterial and thus does
not warrant any change in the Comm ssion's decision.

Respondent notes that the evidence sought to be presented goes to the
i ssue of whether Cashnore's supervisor interviewed Kahn for the pronotion.
However, Respondent asserts that the Exami ner and the Conmmi ssion have already
analyzed the alleged violation assunming that Conplainant's argunent in this
regard is correct. Thus, even if Cashnore's supervisor interviewed Kahn,
Respondent argues there is no evidence that Cashnore's supervisor harbored
ani mus toward Kahn or that Cashrnore influenced his supervisor in any way not to
hire Kahn. Because there is no evidence in the record that Cashnore ever had a
conversation with his supervisor in which he urged his supervisor not to hire
Kahn because of his wunion activity, Respondent contends that the record
continues to warrant dismissal of this allegation.

In his decision, as adopted by the Conm ssion, the Exam ner discussed the
i ssue presented on rehearing in the foll owi ng nanner:

Cashnore, then, is the only supervisory menber of the
| SD Managenment team who neets the Miskego- Norway "in-
part" test of anti-union aninus, and only as pertains
to Khan. Accordi ngly, as t he Cashnor e/ Khan
relationship is the only one which satisfies the third
aspect of the four-part test noted above, it is the
only one necessary to consider further in the context
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of the (3)(a)3 conplaint.

Central to this question is whether Khan expressed an
interest in the positions announced on January 9, 1990.
Unfortunately, the record here is somewhat cl oudy.

Lovel and testified wthout chall enge that line
supervisors had the authority to conduct interviews
with eligible candidates, and to nake an effective
recommend-ation for hire/pronotion. The testinony of
Strubl e, one of the supervisors so authorized,
confirned this under-standing.

For the three programmer anal yst vacanci es announced on
January 9, 1990, Struble and Cashnore had this
authority for two and one positions, respectively.
According to Struble, she did not interview Khan
because "he didn't respond." 22/ Struble also
testified that she and Cashnore "both interviewed the
sane slate of candidates" for these positions. 23/
Thus, absent evidence that would establish otherw se,
the record seens to support the Cty's assertion that
Khan did not express interest in these positions in the
nmanner necessary to be considered by the Gty as still
in the selection process. O course, if Khan took
hi msel f out of the selection process, he cannot prevail
on his claimof discrimnation against the Gty for its
failure to select him

Khan testified that he was interviewed for these
positions by WIIliam Huxhold, at the tinme, the de facto
deputy to Lovel and. Lovel and testified she woul d not
be aware whet her Huxhold had interviewed Khan, and was

not aware whether he had done so. According to
Lovel and, Struble reported to Huxhold on the results of
her interviews. According to Khan, Huxhold not only

interviewed him but told himthat a hiring had al ready

22/ Tr.
23/ Tr.

- 173.
- 171,

been made. 24/ OQher than Khan's testinmony, however, there

is no independent corroboration that such an interview
took place. This does not nmean Khan testified
untruthfully; indeed, | believe that Khan and Huxhol d
did have a conversation about the programrer analyst
positions. However, in this context, "an interview' is
a particular and precise event, far nore inportant and
nmeani ngful than a conversation or discussion. Even if
Khan did have an interview with Huxhold, there is
nothing in the record to establish that Huxhold has the
effective authority to fill these vacancies; noreover,
there is affirmative testinony that the individuals who
did have such authority (Struble and Cashnore) were not
given Khan's name on the list of eligibles'.
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Finally, there was this colloquy between conplainant's
attorney and Mchael Bellin, senior personnel analyst:

Q Can a person be interviewed for a position wthout
your departnent bei ng aware?

Al would say that it probably happens all the tine.
They shouldn't be appointed without
our know edge because they have --
we have to certify that they are,
you know, within -- you know, they
are reachable within the rules.

QBut on your letter it states that M. Khan did not
respond to the January 9th, 1990 --

A Ri ght.

24/ Khan' s recounting of hi s col | oquy is open
interpretation as to the time-frane of

deci si on- maki ng process. Assunmi ng the accuracy
of Khan's account, it is unclear whether Huxhold
was telling Khan that someone else had been

offered the position, or that he, Huxhold,

that someone el se would be offered the position.

Huxhol d did not testify at the hearing.

Q-- requisition. And yet, if he were interviewed for

t he posi tion, woul d t hat be
inconsistent wth that indication
t her e?

AA lot -- there are -- it frequently occurs when
sonebody recei ves an interview

notice, calls for an inter-view but
never sends it back to us.

QSo it would be sinmply that your departnent didn't get
it but he processed the interview
for hin®

Ailt's possible that he nmay have called and gotten an
i ntervi ew.

Q Under those circumnmstances, a person in that situation
would in fact be eligible; is that

correct?
A Sure. 25/
| do not find this testinony to be inconsistent with ny
di scussi on above. In particular, | note that
reflects conditions and hypotheticals that the record

does not persuasively establish are present

-6-

her e;
narmely, that an applicant who neglected to return the
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confirmng notice had called for an interview, was
placed on the interview list of a supervisor wth
effective authority to fill the position, and was so
i ntervi ened. | understand Bellin's testinobny to be
that in such situation -- where the only failing by the
applicant was not returning the confirmng notice --
the applicant would be treated as eligible. Her e,
however, there is no evidence -- other than conclusory
statenents couched as questions by counsel, both to
this witness and others -- that Khan called for an
interview, was placed on the interview list of a
supervisor wth effective authority to fill the
position, and was so interviewed.

Cashnore, then, did not nake any enployment decisions

af fecting Khan. As the chronology shows, the only
position Cashmore was enpowered to fill was one of the
January, 1990 programmer analyst vacanci es. But, as

not ed above, the record does not establish that Khan

25/ Tr. - 141, 142.

was on the list of eligible candidates provided to Cashnore
for interview and consideration. I ndeed, there is
affirmative testinony by Struble that the list of
eligibles' which she and Cashnore both interviewed
i ncluded Broaddrick, Shuck and Rokicki. I f Cashnore
did not know he had the option of hiring Khan, it could
not have been discrimnation for himnot to do so.

Not wi t hst andi ng ny concl usion, stated above, that the
Huxhol d- Khan exchange was nore akin to a convers-ation
than a fornal job interview, Loveland s testinony does
allow for sone confusion on that point. Asked by
Conpl ai nant' s counsel whether Huxhold had told Lovel and
that he had interviewed Khan, Lovel and responded:

A:l don't recall him ever saying that. I'"'m sure that
he talked to Nazir at sone point,
but | never heard Bill say that he

had interviewed him for a position.

And he could have; that was his
choi ce. It wasn' t t he
convention. 26/

Thus, despite ot her t esti nony gi vi ng pri mary
responsibility for hiring for the January 9, 1990
positions, Loveland here appears to be testifying that
Huxhol d al so had authority to act in this regard.

Fi nding that Huxhold did have such authority, however,
does not change ny concl usion. Nothing in the record
suggests anti-union aninus on the part of Huxhold;
thus, his failure to prombte Khan, even if he did have
the authority, cannot be found to have been tainted by

unl awf ul di scri m nati on. And even if Huxhold did
"interview' Khan in the sense of the term that the
conpl ai nants propound, there is still no evidence that
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such an interview resulted in restoring Khan to the
l[ist of eligibles to be interviewed by Cashnore.
(Emphasi s added)

Cashnore did, of course, have the option of pro-noting
Broaddrick, which option he twice declined -- first in
favor of Schuck, and then, when Schuck failed to
report, by underfilling the position with Jones. As
noted above, | have concluded that while any action
whi ch Cashnore m ght have taken regardi ng Khan woul d

26/ Tr. 218.

have been unlawfully tainted by anti-union aninmus, this
illegal discrimnation did not extend to Broaddrick as
wel | . Neither the background of the Cashnore-
Broaddrick relationship, nor the selection of Schuck,
satisfies the test of a "clear and satisfactory
preponderance of the evidence" to find illegal anti-
uni on ani nus.

Finally, as Khan and Broaddrick had been stricken from
the eligibles' list on March 7 and April 25, 1990,
respectively, the decision to underfill the Schuck
vacancy with Teddie Jones cannot be a discrimnatory
act in and of itself. Again, if Cashnore did not know
that Khan and Broaddrick were eligible for appointnent
-- and, because of the CSC action, neither man was
eligible -- his failure to appoint them cannot be
di scrimn-ation. 27/

As to the January 9, 1990 vacancies, then, | find that
nei ther Loveland nor Struble bore Khan or Broaddrick
anti-union animus; that Cashnmore did bear anti-union
ani mus agai nst Khan, but not against Broaddrick; that
the list of eligibles' given to Struble and Cashnore
for interview and consideration did not include Khan;
and that neither Khan nor Broaddrick were on the I|ist
of eligible candidates for the vacancy created when
Schuck failed to report. Accordingly, |I have concl uded
that there was no 3(a)3 violation as regards the
vacanci es announced on January 9, 1990, ei t her
affecting Khan or Broaddri ck.

27/ M | waukee County, Dec. No. 12153-A (Schurke, 11/74).

W are satisfied that the above quoted portion of the Exam ner's Menorandum
correctly responds to the argunent made by Conpl ai nant on reheari ng.

As found by the Examiner, the record as a whole supports the concl usion
that Kahn was not interviewed by either Cashnore or Cashnore's imredi ate super-
vi sor (Huxhold) for the position. However, as noted by the Exam ner, even if
one were to assunme that Kahn was interviewed by Cashnore's supervisor, there is
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no persuasive evidence in the record that Cashnore's supervisor bore animnmus
toward Kahn. Further, contrary to Conplainant's argunents on rehearing, even
assum ng again that Cashnmore's supervisor did interview Kahn, there is no per-
suasi ve evidence in the record that Cashnore and his supervisor ever discussed
Kahn's promotion or that, as a result of any such discussion, Cashnore's super-
visor was influenced by the aninus Cashnore had toward Kahn. Conpl ai nant's
assertion on rehearing that the existing record generally establishes inter-
action between the two supervisory |levels when positions are filled is sinply
not sufficient to neet Conplainant's burden of proof even if Conplainant were
correct that Kahn was interviewed for the position in question.

The evi dence whi ch Conpl ai nants wish us to consider for the first tine on
rehearing would establish that Cashnore's supervisor has directly interviewed
applicants as part of the pronotional process in dispute. Such evidence does
not establish that he interviewed Kahn as to any of the January 1990 vacanci es.

Nor does it establish any communi cati on between Cashnore and the supervisor as

to whether Kahn should receive a position. Thus, even assuming that the
evidence in question is new evidence which could not previously have been
presented with due diligence, the evidence is clearly not of sufficient
strength to overturn the existing dismssal of the discrimnation allegation.

Gven all the foregoing, we are satisfied that no error of fact or |aw
has been commtted and that our decision should stand.
Dated at Madi son, Wsconsin this 16th day of Septenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner
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