STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N STATE EMPLOYEES UNI ON
(WSEU), AFSCME, COUNCIL 24, AFL-Cl O

Conpl ai nant, Case 304
: No. 44716 PP(S)-176
VS. : Deci sion No. 26739-B
THE STATE OF W SOONSI N, :
Respondent .

Appear ances:

M. Richard V. Gaylow, Lawmon & Cates, S.C., Attorneys at Law, 214 West Mfflin Stref

M. David J. Vergeront, Legal Counsel, Departnent of Enploynent
Relations, ~State of Wsconsin, 137 East W]Ison Street, P.O Box
7855, Madi son, W sconsin 53707-7855, appearing on behalf of the
State of Wsconsin.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Wsconsin State Enployees Union (WSEU), AFSCVE, Council 24, AFL-CO
(hereinafter Conplainant, WSEU or Union) filed a conplaint of wunfair |abor
practices with the Wsconsin Enploynent Relations Conmi ssion on Cctober 19,
1990, alleging that the State of Wsconsin (hereinafter Respondent, State or
Enpl oyer) had committed unfair |abor practices in violation of Sections
111.84(1)(a) and (c) of the State Enploynent Labor Relations Act (SELRA). On
January 9, 1991, the Commi ssion appointed James W Engmann, a nenber of its
staff, to act as Examiner and to nmke and issue Findings of Fact, Conclusions
of Law and Order as provided for in Sec. 111.07(5), Stats. On March 4, 1991,
the Respondent filed an answer to conplaint in which it denied that it had
conmitted unfair |abor practices in violation of SELRA In said answer the
Respondent also alleged three affirmative defenses to the conplaint. In said
answer, the Respondent also filed a notion to dismiss and a notion to strike.
In Dec. No. 26739-A, the Exami ner issued an Order on March 14, 1991, denying
Respondent's motion to dismiss and notion to strike. A hearing on the
conplaint was held on March 14, 1991, at which tine the parties were afforded
the opportunity to present evidence and to nmake argunents as they wi shed. The
heari ng was transcribed, a copy of which was received on March 27, 1991. The
parties filed briefs, the last of which were received on April 29, 1991. The
parties filed a reply brief or a waiver thereof, the |ast of which was received
on June 20, 1991. The Examiner, having considered the evidence and argunents
of the parties, nakes and issued the followi ng Findings of Fact, Conclusion of
Law and Order.

No. 26739-B



FI NDI NGS OF FACT

1. The Wsconsin State Enployees Union (WSEU), AFSCMVE, Council 24,
AFL-CI O (hereinafter Conplainant, WSEU or Union), is a |abor organization
within the meaning of Sec. 111.81(12), Stats. As such, the Union represents
the collective bargaining unit for security and public safety enployes
delineated in Sec. 111.825(1)(d), Stats. The Union nmaintains its office at 5
Odana Court, Madi son, Wsconsin 53719.

2. The State of Wsconsin (hereinafter Respondent, State or Enployer)
is the enployer within the neaning of Sec. 111.81(8), Stats. The Respondent
operates the Qakhill Correctional Institution (OCl) and the University Hospital
and dinics (UWHLC). The Respondent delegates responsibility for collective
bargai ning to the Departnment of Enploynment Relations which nmaintains its office
at 137 East WIson Street, Madison, Wsconsin 53707-7855.

3. The Union and the Enployer have been parties to a collective
bargai ning agreenent at all tinmes germane herein. Said agreenent provides in
part as foll ows:

ARTI CLE ||

Section 11: Visitations

2/11/1 The Enployer agrees that non-enploye officers and
representatives of the WSEU or of the International Union
shall be admitted to the premses of the Enployer during
wor ki ng hours upon advance notice, 24 hours if possible, to
the appropriate Enployer representative. Such visitations
shall be for the purpose of ascertaining whether or not this
Agreenment is being observed by the parties and for the

adj ustnent of grievances. The Union agrees that such
activities shall not interfere with the normal work duties of
enpl oyes. The Enployer reserves the right to designate a

private neeting place whenever possible or to provide a
representative to acconpany the Union officer where
operational requirements do not permt unlimted access.

ARTI CLE |V

Section 6: Nunmber of Representatives and Jurisdictions

4/6/1 (BC, SPS, T) Council 24 shall designate a total of up to 750
grievance representatives who are nenbers of the bargaining
units for the bargaining units.

Section 9: Discipline

4/9/2 An enploye shall be entitled to the presence of a designated
grievance representative at an investigatory interview
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(including informal counseling) if he/she requests one and if
the enploye has reasonable grounds to believe that the
interview may be used to support disciplinary action against
hi m her .

4. Each of the following individuals is an enploye of the State and is
represented by the Union: Brian G Beahm Samuel R denons, Janmes L.
@unnel son, Janes D. Martin, Jerrold A Schultz and John R Wllin. Each of
these individuals is an Oficer 3 on the UMC Security Ward. The
Superintendent of the Division of Adult Institutions is Catherine J. Farrey.

5. In a letter dated February 8, 1990, Farrey wote a letter to Beahm
d enmons, Qunnel son, Martin, Schultz and Wllin in relevant part as foll ows:

Conplaints of sexual harassnent and other potential work rule
violations have been nade regarding staff of the Security
War d. In order to ensure an inpartial and expeditious
investigation into these allegations, | have nmade the
decision to reassign you effective Thursday, February 8,
1990, to OCl pending the outcone of this investigation.

6. In a letter dated February 23, 1990, Farrey wote to Qunnel son and
Martin in relevant part as follows:

You are scheduled for an investigatory interview on February 28,
1990, at (various tinmes). This investigatory interviewis in
regard to conplaints of sexual harassnment and a hostile work
environnment at the U W Hospital Security Ward. It is
alleged that the sexual harassment and the hostile work
environment is the responsibility of certain Security Ward
staff, other than yourself.

You will be allowed union representation. However, you will not be
allowed a personal attorney, as we are not aware of any
crimnal charges connected with this investigation.

7. In a letter also dated February 23, 1990, Farrey wote to Beahm
C enons, Schultz and WIlin in relevant part as foll ows:

You are scheduled for an investigatory interview on March 1, 1990,

at (various tines). This investigatory interview is in
regard to conplaints of sexual harassnent and a hostile work
environment at the U W Hospital Security Wrd. It is

alleged that your conduct constituted or contributed to
sexual harassnment or the hostile work environment, which, if
true, would be a violation of work rules #1, 2, and 5.

You will be allowed union representation. However, you will not be
allowed a personal attorney, as we are not aware of any
crimnal charges connected with this investigation.

8. James D. Martin is also a Steward for Local 3021. In a letter to
A en Henderson, Security Director of the Gakhill Correctional Institution,
dated February 26, 1990, Martin wote that, on instructions from Don Frisch,
field representative for Council 24, and Mty Beil, executive director of
Counci | 24, Richard W. Gaylow would represent the enployes in the
i nvestigatory interviews schedul ed for February 28 and March 1, 1990.

9. In a letter dated February 27, 1990, Farrey wote to Mrtin and
@Qunnel son in relevant part as follows:
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You are scheduled for an investigatory interview on February 28,
1990 (at various times). As | inforned you in ny February
23, 1990, letter, this is in regard to conplaints of sexual
harassment and a hostile work environment at the U W
Hospital Security Ward involving staff other than yourself.

| also informed you in ny February 23, 1990, letter that you would
be all owed union representation. This letter is to reconfirm
that you will not be allowed to have an attorney present as
we are not aware of any crimnal charges connected with this
i nvestigati on.

Al though you are not alleged to have personally engaged in any
behavior that constituted or contributed to the alleged
hostile environment or sexual harassment at the U W
Security Ward, you are required to participate in this
investigatory interview The investigators wish to neet with
each of you in the interests of a full, fair, and conplete
i nvestigati on.

You nust appear at this investigatory interview unless yhou (sic)
receive specific authorization from ne not to attend.
Failure to appear could be a violation of Wrk Rule #1 and
could result in disciplinary action.

10. In a letter also dated February 27, 1990, Farrey wote to Beahm
C enons, Schultz and WIlin in relevant part as foll ows:

You are scheduled for an investigatory interview on March 1, 1990,
at (various tinmes) for the reasons stated in ny February 23,
1990, letter to you (copy attached).

The purpose of this letter is to reconfirmthat you will be allowed
union representation but wll not be allowed to have an
attorney present as we are not aware of any crimnal charges
connected with this investigation.

As you are facing allegations, your presence at this schedul ed
investigatory interview is nandatory unless you receive
specific authorization from me not to appear. Failure to
appear could be a violation of Work Rule #1 and could result
in disciplinary action.

11. In a letter dated February 27, 1990, and addressed "To whom it nay
concern” at the Qakhill Correctional Institution, WCS- O egon, WCS- Thonpson,
and University Hospital Security, Local 3021 President John Thonpson wote as
fol | ows:

The uni on has designated Richard G ayl ow as a desi gnated Uni on Rep.
for Local 3021 i mediately.

12. At hearing the parties stipulated to the follow ng facts:
1. Joint Exhibit 1 is a true and correct copy of the
ef fective coll ective bargai ning agreenent between Conpl ai nant
and Respondent.

2. Prior to February 8, 1990, there were allegations of
sexual harassment and other potential rule violations
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regarding certain correctional officers at the Security Ward
of the University of Wsconsin Hospitals and dinics in
Madi son. While the allegations were under investigation, the
followi ng individuals were tenporarily reassigned to Gakhill
Correctional Institution, hereinafter OCl: Samuel R C enons,
Janes D. Martin, James L. Gunnelson, John R Wllin, Brian G
Beahm and Jerrold A Schultz.

3. Those Correctional Oficers were so notified. (See
Fi nding of Fact 5 above).

4. On or about February 23, 1990, the Correctional Oficers
were advised of investigatory interviews to be schedul ed at
various times on February 28 and March 1, 1990. These
letters also advised those Correctional Oficers regarding
the purpose of the interview. (See Findings of Fact 6 and 7
above) .

5. On or about February 26, 1990, Conpl ai nant by Janes D.
Martin, Steward of Local 3021, advised Respondent that the
Correctional Oficers have requested that Richard V. G ayl ow,
Esquire, represent them at the investigatory interview and
further advised Respondent that Attorney Gaylow would
present hinself for that purpose. (See Finding of Fact 8
above) .
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6. On or about February 27, 1990, Respondent advised the
Correctional Oficers, anong other things, that they woul d be
al l onwed union representation at the investigatory interview,
but would not be pernmitted to have an attorney as there were
no crimnal charges. (See Findings of Fact 9 and 10 above).

7. On February 28, 1990, prior to the first investigatory
interview, Attorney Gaylow appeared at OCl and presented a
letter from Conpl ai nant desi gnati ng him as uni on
representative. (See Finding of Fact 11 above).

8. Respondent instructed Attorney G ayl ow that he coul d not
represent the Correctional Oficers at the investigatory
interviews, and Attorney Graylow |l eft the prem ses.

9. The investigatory interviews were conducted with a
contractually designated union representative who is a
classified enploye of Respondent in the appropriate

bargai ning unit in attendance.
10. Richard V. Gaylow, Esquire, at the tines material to

the stipulated facts, was not an enploye of the State of
W sconsi n.

Based upon the foregoing Findings of Fact, the Exam ner makes and issues
the follow ng

CONCLUSI ONS OF LAW

1. That by refusing to allow the Conplainant's attorney to represent
enpl oyes during investigatory interviews, the State did not interfere wth,
restrain or coerce state enployes in the exercise of their rights guaranteed in
Sec. 111.82 of SELRA and, thus, did not commit an unfair [abor practice within
the nmeaning of Sec. 111.84(1)(a) of SELRA

2. That by refusing to allow the Conplainant's attorney to represent
enpl oyes during investigatory interviews, the State did not encourage or
di scourage nenbership in any Ilabor organization in regard to ternms or
conditions of enployment and, thus, did not commt an unfair |abor practice
wi thin the nmeaning of Sec. 111.84(1)(c) of SELRA

Based upon the foregoing Findings of Fact and Conclusions of Law, the
Exam ner makes and issues the foll ow ng
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ORDER 1/
IT IS ORDERED that the conplaint in the instant nmatter be, and the sane

hereby is, dismissed inits entirety.

Dat ed at Madi son, Wsconsin, this 20th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

James W Engmann, Exam ner

1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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STATE OF W SCONSI N

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT
CONCLUSI ONS CF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

Uni on

On brief, the Union argues that the right of these state enployes to
representation was effectively denied in violation of Sec. 111.84(1)(a),
Stats.; that |egal counsel should have been allowed to appear and to represent
these enployes; that the right to representation in these circunstances was
positively established and explained by the US. Suprene Court in NLRB v.
Wingarten, 420 US. 251, 95 S (. 959, 88 LRRM 2689 (1975); that the
Conmm ssion has al so recogni zed and devel oped this right, citing various cases;
that the reason stated for not allowing legal counsel to participate was
because of the absence of crimnal charges; that this reason is specious and
legally without nmerit; that Ilegal counsel should have been allowed to
participate as a representative during the investigative interviews conducted
at OCl on February 28, 1990; and that appropriate renedial orders should be
ent er ed.

On reply brief, the Union argues that the stated reason for not allow ng
legal counsel into OCl was the absence of crimnal charges or a crimnal
i nvestigation; that this reason is specious and without nerit; that the State
admts that it was conducting an investigation which could lead to discipline;
that Wingarten is not limted to crimnal investigations; that the State's
reliance on the absence of crimnal charges is msplaced and sinply incorrect;
and that representational rights are not limted to the crimnal arena.

The Union also argues that the State's brief devoted the nmajority of it
brief to creating and arguing reasons which were not used by OCl in renoving
| egal counsel; that the reasons include that |egal counsel was not a state
enpl oye nor was he a Union steward, and that an Arbitration Award precluded
| egal counsel's appearance; that said reasons are specious and concocted; that
the Local Union designated |egal counsel as a local union representative prior
to the investigatory interview, that the enployes requested |egal counsel to
represent them and that said requests were denied by the State.

Finally, the Union argues that the Comm ssion has concurrent jurisdiction
with the Courts to apply and adjudi cate the operative sections of SELRA;, that
as such the Union filed the instant charge with the Conmission alleging
violations of Secs. 111.80(1)(a) and (c), Stats.; that the State defends based,
in part, upon Sec. 111.84(1)(e), Stats.; that the Union is not alleging a
breech of an Arbitration Award; that this Conmmi ssion is not and cannot be bound
by an Arbitration Award which does not interpret Secs. 111.84(1)(a) and (c),
Stats.; and that the Conmmission has never deferred to an Arbitration Award
given allegations of Sec. 111.84(1)(a) and (c), Stats.
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Respondent

On brief, the Respondent argues that the Conplainant has failed to neet
its burden of proof and persuasion; that Conpl ai nant nust denonstrate by clear
and satisfactory preponderance of the evidence that Respondent's aggrieved
conduct tended to or was likely to violate the enployes rights under
Secs. 111.84(1)(a) and (c), Stats.; and that Conplainant has failed to neet
that required standard.

The Respondent also argues that an enploye upon request has a right to
representation at an investigatory interview, citing Wingarten; that the right
is one which can be waived by an enploye or which can be nodified or waived
entirely by a union under a collective bargai ning agreenment, citing Prudenti al
Ins. Co. of America, 108 LRRM 3041 (5th Gr. 1981); and that there is no
reported decision which entitles an enploye to have an attorney present at an
i nvestigatory interview

In addition, the Respondent argues that the Conplainant has agreed to a
nodi fication of an enploye's right to representation by contract; that the
parties have agreed that an enploye is entitled to a designated grievance
representative as a neans of conplying with Wingarten; that pursuant to

Article 4, Section 6(1), grievance representatives are nenbers of the
bargaining unit; that such a person was present during the interviews; and
that, in all respects, the Respondent conplied not only with the contract but

with the | aw under Wi ngarten.

The Respondent further argues that |egal counsel was properly barred from
attending the investigatory interviews; that while |legal counsel was given the
| abel of designated Union representative, he was not a designated grievance
representative nor was he a nmenber of the bargaining unit; that a union
representative such as |egal counsel does not have access to an investigatory
interview under Article Il, Section 11; that while non-enploye Union
representatives are allowed access to OCl, there is no evidence that |egal
counsel's request for access was for either of the two contractual purposes;
that, instead, the avowed purpose for access to OCl was to attend an
i nvestigatory interview which are addressed by another Article.

Finally, the Respondent argues that in a previous Arbitration Award the
arbitrator found that the right of visitation by any Union representative under
Article I'l, Section 11, does not apply to investigatory interviews; that the
specific provision of Article IV, Section 4/9/2, apply to investigatory
interviews; that only a "designated grievance representative" can be present at
an investigatory interview and one was present; that, therefore, a union field
representative did not have a contractual right to attend an investigatory
interview, and that I|egal counsel did not have a right to attend the
i nvestigatory interviews.

The Respondent requests that the conplaint be dismssed.

DI SCUSSI ON

The Conpl ainant alleges that the Respondent violated Secs. 111.84(1)(a)
and (c¢) of SELRA when the Respondent refused the requests of individual
bargai ning unit nenbers to be represented in investigatory interviews with the
Respondent by an attorney specified by the Conplainant. The Respondent does
not deny that it refused said requests; instead, it alleges that its actions
were not violative of SELRA
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Section 111.84(1)(c) of SELRA

Section 111.84(1)(c) of SELRA makes it an unfair |abor practice for an
enpl oyer to:

.encourage or discourage nenbership in any |abor organization
by discrimnation in regard to hiring, tenure, or other termns
or conditions of enploynent. Thi s paragraph does not apply
to fair share or nai ntenance of nenbership agreenents.

To establish a violation of this section, the Conplainant nust establish
by a clear and satisfactory preponderance of the evidence that the Conpl ai nant
was engaged in protected concerted activity, that the Respondent was aware of
said activity and hostile thereto, and that the Respondent's action was based
at least in part upon said hostility. 2/

It appears that the Conpl ai nant has abandoned this allegation of unfair
| abor practice. In its brief in chief, its statenent of the issue is limted
to whether the rights of the enployes under Sec. 111.84(1)(a) of SELRA were
violated. Section 111.84(1)(c) of SELRA is not nentioned. In its reply brief,
Sec. 111.84(1)(c) of SELRA is nentioned only in the conclusion section of the
brief, arguing that the arbitration award cited by the Respondent goes to a
violation of Sec. 111.84(1)(e) and not Secs. 111.84(1)(a) and (c) of SELRA. In
the body of the brief, the Conplainant argues only a violation of
Sec. 111.84(1)(a) of SELRA

If the Conplainant has not abandoned the Sec. 111.84(1)(c) of SELRA
allegation, it has not shown by a clear and satisfactory preponderance of the
evidence that the Respondent committed an unfair |abor practice within the
nmeani ng of Sec. 111.84(1)(c) of SELRA For this reason, this allegation is
di sm ssed.

Section 111.84(1)(a) of SELRA

Section 111.84(1)(a) of SELRA makes it an unfair |abor practice for an
enpl oyer to:

.interfere with, restrain or coerce state enployes in the
exercise of their rights ins. 111.82.

Section 111.82 of SELRA declares that state enpl oyes:

.shall have the right of self-organization and the right to
form join or assist |labor organizations, to bargain
collectively through representatives of their own choosing
under this subchapter, and to engage in lawful, concerted
activities for the purpose of collective bargaining or other
mutual aid or protection. Such enployes shall also have the
right to refrain fromany or all of such activities.

To establish an independent violation of Sec. 111.84(1)(a) of SELRA the
Conpl ai nant nust establish that the Respondent's action was likely to interfere
with, restrain or coerce the individually naned Conplainants in the exercise of

2/ State of Wsconsin, Dec. No. 25393 (WERC, 4/88); State of Wsconsin
(Departnent of Enploynent Relations) v. Wsconsin Enploynent Relations
Conmi ssion, 122 Ws. 2d. 132 (1985).
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their protected rights stated above. 3/ The Conpl ainant alleges that the
Respondent's refusal to allow an attorney chosen by the union to be present
during investigatory interview of bargaining unit nenbers interfered wth
protected enploye rights in violation of Sec. 111.84(1)(a) of SELRA In
support, the Conplainant cites NLRB v. Wingarten. 4/

In Wingarten, the National Labor Relations Board held that the
enpl oyer's denial of an enploye's request that her union representative be
present at an investigatory interview which the enploye reasonably believed
mght result in disciplinary action constituted an unfair |abor practice in
violation of the National Labor Relations Act because it interfered wth,
restrai ned and coerced the protected individual right of the enployer to engage
in concerted activities for mutual aid and protection. 5/ The Fifth Crcuit
Court of Appeals held that this was an inperm ssible construction of the NLRA
and refused to enforce the Board's order. 6/ The Supreme Court reversed,
stating:

The action of an enployee in seeking to have the assistance of his
union representative at a confrontation with his enployer
clearly falls within the literal meaning that "(e)nployees
shall have the right. . .to engage in. . . concerted
activities for the purpose of. . .nutual aid or protection."

Mobil GO Corp. v. NLRB, 487 F. 2d 842, 846, 83 LRRM 2823,
2827 (1973). 7]

The right to have assistance in an investigatory interviewis not absol ute.

.the right arises only in situations where the enployee
requests representation. In other words, the enployee may
forego his guaranteed right and, if he prefers, participate
in an interview unacconpanied by his union representative.

(I'n addition), exercise of the right nay not interfere
with I egiti mate enpl oyer prerogatives. 8/

The Conmi ssion has applied the standards of Wingarten to cases involving
SELRA. 9/ The parties agree that the investigatory interviews in question here
cone under Wi n%arten and that, therefore, each of the enployes had a right to
be represente y the Union in the investigatory interview. 10/ The parties

3/ State of Wsconsin, Dec. No. 19630-A (MlLaughlin, 1/84), affd. Dec. No.
19630-B (VERC, 2/84).

4/ 95 S. CT. 959, 420 U. S. 251, 88 LRRM 2689 (1975).
5/ 202 NLRB 446, 82 LRRM 1559 (1973).

6/ 445 F. 2d 1135, 84 LRRM 2436 (1973).

7/ Wi ngarten, 88 LRRM at 2692.

8/ Id. at 2691.

9/ State of Wsconsin, Dec. No. 13198-B (G eco, 8/75); State of Wsconsin,
Dec. No. 15716-C (WERC, 10/79).

10/ Si x enpl oyes were involved in the investigatory interviews at issue here.
Two of the enployes were advised by the Enployer that they were not the
subj ect of the investigation. The parties make no distinction between
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al so agree that each of the enployes in question was indeed allowed a union
representative. The parties disagree as to whom that representative should
have been. The Conpl ainant alleges that the Respondent violated the enployes'
Wi ngarten rights by not allow ng the enployes to be represented by an attorney
of the enployes' choice, an attorney designated by the Union president as a
grievance representative. The Respondent alleges that it net the Wingarten
standard by allowing the enployes to be represented by designated grievance
representatives, as specified in the collective bargai ni ng agreenent.

The Commission was faced with a simlar situation in State of Wsconsin
(hereinafter Cantwell). 11/ In that case, the Enmployer refused to allow
Conpl ai nant Cantwell to be represented by a field representative of the Union;
i nstead, the Enployer allowed Cantwell to choose between being represented by
the union steward, a designated grievance representative under the collective
bargai ning agreenent, or foregoing the investigatory interview The Uni on
argued on appeal to the Commission that the State cannot condition the hol ding
of the interview based on the union representative selected by the enploye.
The Commi ssion wote as foll ows:

The  Conpl ai nant Union contends that Cant wel | had a
fundanental right to select the representative to accompany
him at the investigatory interview and therefore, the State
did not have a legitimte enployer prerogative to condition
the interview on a certain representative being present.
However, what the Union has failed to consider is the
specific language and procedure which the parties have
negoti ated regarding union representation and investigatory
i nterviews.

The col |l ective bargaining agreenent provides that "an enpl oye

shal | be entitled to the presence of a designated
representative at an investigatory interview" (The field
representative) was not t he desi gnat ed grievance

representative.

.In Wingarten, the Court stated that the right to union
representation at an investigatory interview "may not
interfere with legitimate enployer prerogatives" and "the
enpl oyer has no obligation to justify his refusal to allow
union representation”. In this matter the state denied
Cantwell's request to permt (the field representative) to be
present at the meeting since the pertinent provisions of the
collective bargaining agreenment were not conplied wth;
narmely, (1) (the field representative) was not the designated
grievance representative, and (2) (the field representative)
did not give the 24 hour advance notice of his intended
visitation. Goviously, it is a "legitimte enployer
prerogative" to adhere to the provisions of the collective
bargai ning agreement and thereby maintain the wunderlying
reasons for the provisions involved--an efficient and orderly

these two enployes and the four enployes who were under investigation.
For purposes of this decision, the Exam ner will operate as if all six
qualified for Wingarten rights.

11/ Dec. No. 15716-C (WERC, 10/79).
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operation. 12/

There are sonme factual differences in this case. First, the Union gave

24 hours notice of Gaylows appearance. Second, the Union attenpted to
designate Graylow as a designated union representative by a letter from the
Uni on president. Third, Gaylow is an attorney-at-law, not a union field
representative. None of these facts, however, change the basic Cantwell
anal ysi s.

The 24-hour notice requirenent, quoted in Finding of Fact 3 above, was of
concern to the Commission in Cantwell because the State stated in that case
that it had problens with the field representative "visiting the institution in
his Representative capacity without the 24 hour notice and that when higher
| evel s of union representatives were present that the State's |abor relations
speci alists should also be involved." 13/ Even if the field representative had
given the 24 hour notice in Cantwell, however, that would have gained him
access to the facility "for the purpose of ascertaining whether or not this
Agreenent is being observed by the parties and for the adjustnent of
grievances," as specified in Article Il, Section 11 of the agreenent between
the parties. Thus, a 24 hour notice would not have gained the field
representative access to the investigatory interviews, which are governed by
another Article in the contract. The sanme is true in this case.

As for the Union president's letter dated February 27, 1990, specifying
Grayl ow as a designated grievance representative, it is not in dispute that the
reason for Gaylows appearance was to represent the enployes in the
investigatory interviews. Article IV, Section 9, of the agreenent between the
parties covers investigatory interviews, stating as foll ows:

4/9/2 An enploye shall be entitled to the presence of a designated
grievance representative at an investigatory interview
(including informal counseling) if he/she requests one and if
the enploye has reasonable grounds to believe that the
interview may be used to support disciplinary action against

hi m her.
Article IV, Section 6 of the agreement defines grievance representatives as
fol | ows:
4/6/1 (BC, SPS, T) Council 24 shall designated a total of
up to 750 grievance representatives who are menbers of
the bargaining units for the bargaining units.
The parties stipulated that Graylow was not a nenber of the bargaining
unit. The contract is clear that the designated grievance representative nust
be a nmenber of the bargaining unit. Thus, the attenpt to name Gaylow as a

desi gnated grievance representative by the Union president fails for Gaylow
does not neet the contractual requirenents to be a grievance representative;
that is, he is not a nenber of the bargaining unit.

Weingarten grants an enploye a right to union representation in an
i nvestigatory interview which the enploye reasonably believes will result in
disciplinary action. It does not specify who that representative nust be. And
al t hough the Commi ssion does not specifically say in Cantwell that the Union

12/ Cantwel | at 6-7.

13/ Cantwel | at 6.
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can agree to limts on Wingarten rights through the collective bargaining
process, the Conm ssion's decision is based on that assunption. Nonet hel ess,
it is inplicit in the Union's argunment that \Wingarten rights can not be so
limted by the collective bargaining agreenent.

But the Conmission's assertion in Cantwell that "it is a 'legitimte
enpl oyer prerogative' to adhere to the provisions of the collective bargaining
agreenent and thereby nmaintain the underlying reasons for the provisions
i nvol ved--an efficient and orderly operation" 14/ allows for the limtation and
the wai ver of Weingarten rights through a collective bargai ning agreenent.

In Prudential Insurance Co. v. NLRB, the Court faced the issue of whether
an enploye's Wingarten rights can be waived by the bargaining agreement. The
Court said:

O her congressionally given fundanental rights, such as the
right to strike, may be bargained away contractually by the
uni on. Since the right to representation only inheres upon
the enployee's request, it is clear that the enployee's
silence can be an effective waiver of the right. Since the
i ndi vidual can waive his Wingarten right and the Suprene
Court has recognized the right of a contractual waiver for
other such fundamental rights, it would appear that a
contractual waiver of the Wingarten right is possible.

Identifying the Wingarten right as an individual right does
not nean that it cannot be contractually waived by the union.
A union is allowed a great deal of flexibility in serving

its bargaining unit during contract negotiations. I f makes
concessions and accepts advantages it believes are in the
beat interest of the enployees it represents. Thi s

flexibility includes the right of the union to waive sone
enpl oyee rights, even the enployee's individual statutory
rights. Courts which have invalidated a clear contractual
wai ver of an enpl oyee's individual statutory right have done
so only when the waived right affects the enployee's right to
exerci se his basic choice of bargaining representative. The
union should therefore be able to waive the enployee's
Wi ngarten ri ght for ot her concessi ons duri ng
negoti ations. 15/

The Court stated that such a waiver nust be "clear and unm stakabl e". 16/
The Court found such a waiver in Prudential. In 1956, the parties agreed to
| anguage which stated that the Union should not interfere with the right of the
Enpl oyer to "interview any Agent with respect to any phase of his work w thout
the grievance conmittee being present.” Wi ngarten was decided in 1975.
During the negotiations for the three contracts subsequent to Wi n1garten, t he
Enpl oyer stated that the language in the contract waived said rights and the
Union attenpted to negotiate Wingarten rights into the contract. G ven the
Enpl oyer's position and the Union's acquiescence, the Court stated it was
unm st akabl e that the Union had waived the Wingarten right.

14/ Cantwel | at 7.
15/ 108 LRRM 3041, 3043 (5th Gr. 1981), (citations onmitted).

16/ Id.
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The record in this case does not indicate when the |anguage in question
cane into existence. It was certainly present in 1979 when the Commi ssion
determined in Cantwell that the State's refusal to allow the union's field
representative to represent a unit nenber in a Wingarten interview did not
violate Sec. 111.84(1)(a) and (b), Stats. Here the parties contractually
agreed sonetinme before 1979, and possibly after the decision in Wingarten, to
limt the right of representation in investigatory interviews to designated
grievance representatives who are nenbers of the bargaining unit. Since the
Union has not negotiated the right to have soneone other than a designated
gri evance
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representative represent enployes in investigatory interviews, the State
commts no offense in limting that right to what has been agreed upon by the
parties in their agreenent.

As to the third difference, the Union makes nmuch of the State's statenent
that as no crimnal charges are connected with the investigation, the enployes
woul d not be allowed a personal attorney. The Union argues that this stated
reason is specious and w thout nerit. Such is not the case. As long as the
Enpl oyer's action relates to the enploye's enploynent, Veingarten governs the
enpl oye's representational rights in an investigatory interview However, if
the Enpl oyer had been investigating crimnal charges, as the State is capable
of doing, the enploye's rights in an investigatory interview | eave the real m of
| abor | aw and nove into the world of crimnal and constitutional law  Thus, if
the State had been investigating these enployes not only for violations of work
rules but criminal laws as well, they may have had a right to have an attorney
present, but said right would not be a Wingarten right. Qherwi se, the fact
that Gaylow is an attorney nakes no difference in the Cantwell analysis.

For these reasons, | conclude that the Respondent did not violate
Sec. 111.84(1)(a) of SELRA when it refused to allow attorney Gaylow to
represent enployes in investigatory interviews and, therefore, dismss this
al | egati on.

As there is no finding of a violation of either Sec. 111.84(1)(a) or
Sec. 111.84(1)(c) of SELRA, the conplaint is dismissed inits entirety.
Dat ed at Madi son, Wsconsin, this 20th day of Novenmber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

James W Engmann, Exam ner
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