STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

WEST CENTRAL EDUCATI ON ASSCC!I ATI ON -
SOVERSET EDUCATI ON SUPPORT PERSONNEL,

Conpl ai nant , Case 25
: No. 44894 MP-2420

vs. : Deci sion No. 26742-B
SOVERSET SCHOOL DI STRI CT, :

Respondent .

Appear ances:

M. Stephen Pieroni, Staff Counsel, Wsconsin Education Association
Council, P.O Box 8003, Madison, Wsconsin 53708-8003, appearing on
behal f of the Conpl ai nant.

Wld, Rley, Prenn & Rcci, S.C, Attorneys at Law, by M. Kathryn J.
Prenn, 715 Sout h Bar st ow, P. O Box 1030, Eau Caire,
Wsconsi n 54702- 1030, appearing on behal f of the Respondent.

ORDER AFFI RM NG EXAM NER S FI NDI NGS CF
FACT AND CONCLUSI ONS OF LAW AND AFFI RM NG
AND MODI FYI NG EXAM NER' S ORDER

On Septenmber 18, 1991, Exami ner Coleen A Burns issued Findings of Fact,
Concl usi ons of Law and Order with Acconmpanyi ng Menorandumin the above-entitled
matter. She therein concluded that Respondent Sonerset School District had
conmmtted prohibited practices within the neaning of Secs. 111.70(3)(a)4 and
derivatively (3)(a)l, Stats. by wunilaterally altering an enploye's wages and
condi tions of enploynent. To renedy the violation, the Exam ner ordered the
District to cease and desist fromtaking such action and to post a notice.

The Conpl ai nant West Central Education Association - Sonerset Education
Support Personnel filed a petition with the Wsconsin Enploynment Relations
Conmi ssion on Cctober 4, 1991, seeking Commission review of the Exam ner's
Order pursuant to Secs. 111.70(4)(a) and 111.07, Stats. The parties thereafter
filed witten argunent in support of and in opposition to the petition, the
| ast of which was received on February 24, 1992.

Havi ng considered the matter and being fully advised in the prem ses, the
Conmi ssi on makes and issues the foll ow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Conmission hereby notifies the
parties that a petition for judicial review naming the Comm ssion as
Respondent, may be filed by following the procedures set forth in
Sec. 227.53, Stats.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of



the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al

parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane County if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

cont i nued
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A The Examiner's Findings of Fact and Conclusions of Law are hereby
af firnmed.

B. The Examiner's Oder is affirmed as nodified through the addition
of the follow ng:

(c) Pay Connie Burch the sum of noney wth
interest 2/ equal to $2.00 per hour for each

hour of summer curriculum typing work perforned
by Jan Hendrickson during the sumrer of 1990.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 7th day of April, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chalirperson

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

1/ conti nued
(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.

2/ The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the tine the conplaint was initially filed with the agency.
W1 ot Union Hi gh School District, Dec. No. 18820-B (WERC, 12/83), citing
Anderson v. LIRC 111 Ws. 2d 245, 258-59 (1983) and Madi son Teachers Inc.
v. WERC, 115 Ws.2d 623 (CtApp |V, 10/83). The instant conplaint was
filTed on Novenmber 29, 1990, at a tine when the Sec. 814.04(4), Stats.,
rate in effect was "12% per year."

- 3- No. 26742-B



SOVERSET SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FINDI NGS OF FACT AND CONCLUSI ONS OF LAW AND
AFFI RM NG AND MODI FYI NG EXAM NER' S ORDER

The Exam ner's Deci sion

In her decision, the Examiner correctly found that while the Respondent

District and the Wst Central Education Association - Somerset Education
Support Personnel were bargaining a first contract, the District offered
certain sumrer work to bargaining unit enploye Burch at $5.00 per hour. Burch

advised the District that she was only willing to perform the work for $7.00
per hour, the rate with which the Exami ner correctly concluded the District was
obligated to pay that specific unit enploye for the work in question under the
District's duty to bargain status quo obligations. The District then offered
the work to unit enploye Hendrickson who performed the work for $5.00 per hour.
The Examiner correctly determined that the District's action violated
Secs. 111.70(3)(a)4 and 1, Stats.

When determ ning whether Conplainant's request for nonetary relief was
appropriate, the Exam ner analyzed the situation presented to her in terms of a
voluntary quit/constructive discharge anal ogy. She reasoned that if the
reduction in pay produced a change in the unit enploye's working conditions
which was so difficult or wunpleasant as to be intolerable, then the wunit
enpl oye would be entitled to back pay under a constructive discharge anal ogy.
However, the Exam ner concluded that the $2.00 per hour pay reduction was not
sufficient to create intolerable working conditions. Therefore, she found the
enpl oye's refusal to performthe work at the $5.00 per hour rate nore anal ogous
to a voluntary quit and thus did not order any back pay relief.

Positions of the Parties

On review, Conplainant argues that the Exami ner's Order should be anended
to make Burch whole for Respondent's denial of the opportunity to perform the
work at the appropriate $7.00 per hour rate. Conpl ai nant contends that the
Examiner's Order rewards the Respondent for acting illegally inasmuch as the
bad faith bargaining produced a savings of $2.00 per hour for each hour of work
avai |l abl e.  Conpl ai nant argues that the constructive discharge analogy utilized
by the Exami ner is inappropriate under the fact situation presented herein and
is also unnecessarily burdensone to enployes. In this regard Conplai nant
asserts that the constructive discharge test requires a showi ng not only that
the change in working conditions was so unpleasant as to force the enploye to
resign and also that the Respondent was notivated to nake the change in
response to an enploye's union activity.

Conpl ai nant argues that the conventional renedy for a violation of
Sec. 111.70(3)(a)4, Stats., includes neking enployes whole for |osses suffered
as aresult of the illegal unilateral change. Conplainant alleges the renedi al
goal should be to place the enploye in the same position they would have been
in had the illegal activity not occurred. Conpl ai nant contends that the
Commission's Oder in Brown County, Dec. No. 20857-B (WERC, 7/85) s
particularly instructive in this regard. Conpl ai nant asserts that in Brown
County enployes who were illegally laid off when their work was subcontracted
were eligible for make whole relief even if they did not apply for work with
the subcontractor. Here, Conplainant asserts that, like Brown County, the
enpl oye' s make whol e right should not be adversely affected because she did not

-4- No. 26742-B



accept work under conditions generated by Respondent's illegal conduct.

Shoul d the Commission conclude that it is inappropriate to make whole
unit enploye Burch who would not performwork at an illegally established wage
rate, then Conplainant contends in the alternative that appropriate renedies
woul d include requiring the Respondent to pay unit enploye Burch the $2.00 per
hour difference between the $5.00 per hour and the $7.00 per hour rate for the
work in question or ordering the District to pay an additional $2.00 per hour
to the unit enploye Hendrickson who ultimately performed the work. Such
remedi es would not allow the Respondent to benefit fromits violation of the
Muni ci pal Enpl oynent Rel ations Act and thus woul d be appropriate.

In response to the arguments raised by the Respondent on review,
Conpl ai nant contends that a "work, then grieve" theory should be inapplicable
to a prohibited practice proceedi ng because an enpl oyer would then be placed in
the desirable position of being able to unilaterally reduce an enploye's wage
to any level and then forcing the enploye to work under those conditions until
the unilateral change was litigated. Conplainant asserts that enployes should
not be forced to choose between working under intolerable conditions and
forfeiting their right to nake whole relief. As to the issue of mtigation,
Conpl ai nant asserts that mitigation is an affirmative defense which the
Respondent has the burden of proving. Here, Conplainant contends that there is

no evidence on the record as to the unit enploye's failure to nmtigate. In any
event, Conpl ai nant argues that because the enploye infornmed Respondent she was
willing to performthe work at $7.00 per hour, the enploye is eligible for a

make whol e order.

In conclusion, the Conplainant argues that the Comm ssion should issue a
make whole order which furthers the underlying principles of the Minicipal
Enpl oynent Rel ations Act.

The Respondent District urges the Commssion to affirmthe Examiner. It
contends that the constructive discharge doctrine utilized by the Exani ner
constitutes the best available framework for analyzing the unique renedial
issue presented in this case. The District asserts that none of the cases
cited by the Conplainant involve situations where the affected enpl oye refused
an offer of work. Thus, the District asserts that the Conplainant's reliance
upon Brown County and other cases is m splaced.

As to the Conplainant's specific criticisms of the Examner's
constructive discharge anal ogy, the District notes that the Exam ner only used
one prong of the constructive discharge test utilized by the NLRB. Thus, the

District contends that the Exam ner properly limted her analysis to the
qguestion of whether continued work under the wage offered by the Respondent was
"unnecessarily burdensone." The Examiner did not require Conplainant to show

any aninus. The District asserts that there is nothing in the record to render
Burch's working conditions so intolerable as to justify her refusal to accept
the work offered to her.

The District cites the "work, then grieve" doctrine as an additional
basis for excluding a back pay renmedy herein. The District asserts that Burch
had access not only to the collective bargaining process in which the parties
were engaging but also to the instant prohibited practice proceeding as means
by whi ch she could have obtained a retroactive wage adjustnent had she accepted
the of fered work.

The District also contends that Burch is not entitled to a nake whole
remedy because she failed to mitigate her danmges by seeking other enploynent.
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If any back pay is to be awarded in this case, the District asserts that

the noni es should go to Hendrickson, the individual who perforned the work. It
argues that such a renedy would strike the appropriate bal ance under the unique
circunstances of this case. No nonetary benefit would be received by the

Respondent District by virtue of its prohibited practice and the enploye who
refused to perforned the work woul d not receive a windfall.

DI SCUSSI ON

The renedial authority and discretion of the Conmssion under
Secs. 111.07(4) and 111.70(4)(a), Stats. is to be exercised "to effectuate the
purposes of the Municipal Enploynment Relations Act (MERA)." VERC .
Evansville, 69 Ws.2d 140, 158 (1974); Board of Education v. WERC, 52 Ws. 2d
625, 635 (1971). In Board of Education, supra, the Court defined the purposes
of MERA as "fair enployment and peaceful negotiation and settlenment of
nmuni ci pal | abor disputes.™ Section 111.70(6) of MERA declares "The public
policy of the State as to |abor disputes arising in nunicipal enploynent is to
encourage voluntary settlenent through the procedures of coll ective
bar gai ni ng. "

Wiere an enployer violates its MERA duty to bargain by wunilaterally
altering the status quo, the purposes of MERA are generally best served by an
order which restores the parties to the conditions in effect prior to the
violation and which nakes affected enployes whole. Brown County v. WERC,
138 Ws.2d 254, 264 (1987); Unified School District No. 1 of Racine County V.
VWERC, 81 Ws.2d 89, 92 (1977). Such orders do not allow the enployer to take
advantage of its unlawful activity and serve to neaningfully prevent and deter

a future violation. City of Brookfield, Dec. No. 19822-C (WERC, 11/84).

The status quo wage rate for the work in question was $7.00 per hour.

The District had the work perforned for $5.00 per hour. The Conpl ai nant
persuasively argues that the Examiner's failure to order any back pay allowed
the Respondent District to profit by its unlawful activity and does not deter
future violations of the duty to bargain. Therefore, we are satisfied that the
Exami ner's constructive discharge/voluntary quit analysis is not appropriate in
this case and that her Order nust be nodified. However, having reached this
general conclusion, the question beconmes one of determ ning the specific renmedy
whi ch best effectuates the purposes of MERA

So that the Respondent District does not profit fromits action and is
appropriately encouraged to resolve future disputes through collective
bargaining, it is clear that the District nust at a mninum be ordered to pay
an additional $2.00 per hour for the work which was perforned. The District
argues that if additional conpensation is ordered, said nonies should be
awarded to Hendrickson, the unit enploye who ultimately performed the work.
However, the Examiner correctly determined that the status quo violation was
the District's failure to offer the work in question to Burch at Burch's
regular $7.00 rate of pay. Thus, the work in question was Burch's and it was
her personal rate of pay which defined the wage level for the work. Under
these circunstances, we conclude it appropriate that Burch receive the benefit
of the monetary relief.

In reaching this conclusion, we have considered the District's mtigation
ar gunent . However, Conplainant correctly argues that failure to nmitigate is
an affirmative defense as to which Respondent has the burden of proof. 3/

3/ damann v. St. Paul Fire Ins., 140 Ws.2d 640 (1987).
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Respondent did not present evidence to support its contention that Burch fail ed
to seek other enploynent after rejecting sumrer work with the District. Thus,
Respondent's mitigation claimis rejected.

However, we have also considered but rejected the Conplainant's
contention that under the rationale for the Commission's Order in Brown County,
supra, Burch should receive $7.00 per hour for work she was entitled to
perform In Brown County, the enployer inproperly subcontracted unit work
wi t hout bar gai ni ng. Make whole relief was ordered for the enployes who would
have continued to work but for an inproper layoff. The Conpl ai nant argues that
the Conmission's nmake whole relief was ordered even though the enployes did not
apply for work with the subcontractor. By anal ogy, the Association contends
that if the enployes in Brown County are entitled to back pay despite their
choice not to apply for work wth the subcontractor, then Burch should receive
full back pay despite her decision not to work. Wiile the Association is
correct that our Order in Brown County includes make whole relief, the question
of whether a failure to apply for work with the subcontractor should reduce

back pay is presently being litigated before the Conmission and thus is
unr esol ved. Further, as noted by the District, in Brown County the enployes
did not have Burch's choice of continuing to perform the work, albeit at a
reduced rate. Thus, Brown County 1is not particularly supportive of

Conpl ai nant's position herein.

Al though we are satisfied that our renedial authority would allow us to
grant the order sought by the Conplainant, we conclude that granting Burch
$2.00 per hour for the work in question best effectuates the purposes of MERA
The Respondent does not profit from its conduct and future violations are
deterred. Burch's personal stake in the status quo is acknow edged but in the
context of her voluntary decision not to performthe work.

G ven the foregoing, we have affirnmed the Exami ner's Findings of Fact and
Concl usi ons of Law and affirnmed and nodi fi ed her Order.
Dated at Madi son, Wsconsin this 7th day of April, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalirperson

Her man Tor osi an, Comm ssSi oner

WITiam K. Strycker, Commi ssioner
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