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RI B LAKE EDUCATI ON ASSCCI ATI ON,

Conpl ai nant, :
. Case 15
VS. : No. 45115 MP-2434
Deci sion No. 26797-A
Rl B LAKE SCHOOL DI STRI CT,
BOARD OF EDUCATI ON,
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Appear ances:
M. Gene Degner, Director, WEAC Uni Serv Council #18, P.QO Box 1400, 719 West Ken

M. Barry Forbes, Staff Counsel, Wsconsin Association of School
Boards, Inc., Room 500, 122 West Washi ngton Avenue, Madi son,
Wsconsin 53703, appearing of behalf of the R b Lake School
District, Board of Education.

FI NDI NGS OF FACT ,
CONCLUSI ONS CF LAW AND ORDER

The Rib Lake Education Association filed a conplaint of prohibited
practice with the Wsconsin Enploynent Relations Commission on January 10,
1991, alleging that the R b Lake School District, Board of Education, had
conmtted prohibited practices within the neaning of Sec. 111.70(3)(a)l and 5,
Stats. by placing two teachers on the salary schedule in violation of the
col I ective bargai ni ng agreenent between the parties. On February 28, 1991, the
Conmi ssi on appointed Janes W Engnann, a nenber of its staff, as Examiner to
nmake and issue Findings of Fact, Conclusions of Law and Order in this nmatter as
provided in Secs. 111.70(4)(a) and 111.07, Stats. The District filed an answer
to the conmplaint on April 2, 1991, in which it denied that it had violated the
col l ective bargai ning agreement or Secs. 111.70(3)(a)l and 5, Stats., and in
which it requested that the conplaint be denied. A hearing on the conplaint
was held on April 15, 1991, in R b Lake, Wsconsin, at which tine the parties
were afforded the opportunity to present evidence and to nake argunents as they
wi shed. Said hearing was transcribed, and a copy of said transcript was
received on April 24, 1991. The parties filed briefs in this matter, the |ast
of which was received on My 13, 1991. The Association's reply brief was
received on Cctober 2, 1991, and the District waived the filing of a reply
brief. The Exami ner, having considered the evidence and argunments of the
parties, nakes and issues the followi ng Findings of Fact, Conclusions of Law
and Order.
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FI NDI NGS OF FACT

1. The R b Lake Education Association (hereinafter Association) is a
| abor organization within the nmeaning of Sec. 111.70(1)(h), Stats. The
Association is the exclusive bargaining representative for purposes of
collective bargaining in a unit conposed of all enployes of the D strict
engaged in teaching, excluding admnistrators, supervisors, guidance personnel
and non-instructional personnel. The Association naintains its office at P.Q
Box 1400, 719 West Kenp Street, Rhinel ander, Wsconsin 54501.

2. The Ri b Lake School District (hereinafter District) is a nunicipal
enployer within the nmeaning of Sec. 111.70(1)(j), Stats. The Board of
Education (hereinafter Board) is an agent of the District. The District
maintains it office at Rib Lake H gh School, R b Lake, Wsconsin 54470.

3. On or after January 7, 1991, the Association and the District
entered into a collective bargaining agreement for the 1990-91 and 1991-92
school years. Said agreenent included a new grievance procedure which
culminates in final and binding arbitration. Prior to entering into said

agreenent, the parties agreed on Decenber 21, 1990, to accept the procedure of
initiating a prohibited practice in lieu of using the new grievance procedure
to resolve these disputes. On January 10, 1991, the Association filed the
conplaint in this matter

4. The 1990-92 collective bargaining agreement between the parties
i ncl udes the follow ng provisions:

Article X. Salary Schedul e

1. This schedule is based on a school year of 187 days. The
187 days will be made up of 180 teaching days,
1.5 Parent/Teacher conference days, 4 record
keepi ng days, and 9 hours of inservice tinme.

2.Salaries of all teachers covered by this agreenent are
determined by the salary set forth in this
agr eenent .

6.Credit on schedule for outside experience shall be eight

years full for the first eight years and one
half <credit for the next four years for a
maxi mum of ten years. No outside credit will be

granted if the teacher has not been actively
engaged in teaching for a period of five years.
Active substitute teaching during that five
year period may be accepted by the board if
reconmended by the adm nistrator.
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5. At hearing the parties entered into the follow ng stipulated facts:
1. Collective bargaining agreenents were in effect for the

following vyearly cycles: 1984-84; 1985-86;

1986- 87/ 1987- 88; 1988- 89/ 1989- 90; and

1990- 91/ 1991- 92.

2.Pat Glge was rehired in the R b Lake School D strict
starting with the 1987-88 school year. Duri ng
this time, she was placed on the salary schedul e
as follows: 1987-88 Step F;, 1988-89 Step G
1989-90 Step H+6; 1990-91 Step HI+6; 1991-92
Step |/J+6 anti ci pat ed.

3.Pat Glge previously worked for the R b Lake School
District during the following vyears: 1971-72;
1972-73; 1973-74; 1974-75; and 1975-76.

4.Pat Glge worked only the first senmester of the 1989-90
school year for which she received conpensation
fromthe District.

5.Pat Glge's sick |leave expired on the last day of the first
senester of the 1989-90 school year.

6. The District's health insurance policy carries a waiver of
prem um after 60 days. Pat Glge paid for her
own health insurance for the nmonth of February.
The waiver kicked in for the remaining nonths
of that year.

7.Pat Glge paid for her own dental policy for February
t hr ough August .

8.Pat Glge went on long term disability insurance starting
March 4, 1990.

9.Pat Glge's last working day for the 1989-90 school year
was Decenber 1, 1989.

10.Pat Glge is enployed as a full-tinme elenentary teacher in
the Rib Lake School District for 1990-91.

11. Steve Mayer previously worked as a full-tine elenentary
teacher at Holy Rosary Parochial School in
Medf ord during the following school years:
1982-83; 1983-84; 1984-85; 1985-86; and 1986- 87.

12. Previous to that, Steve Mayer substituted in the G een Bay
system February 1982 through June 1982.

13. During the above nentioned tines, Steve Mayer was |icensed
by the DPI as an el enmentary teacher.

14. Steve Mayer graduated from the University of G een Bay
with a Bachelor's degree in teacher education at
the elementary |evel.

15. Steve Mayer was hired in the Rib Lake School District in
the fall of 1987 and was placed on the salary
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schedule as follows: 1987-88 Step C+6; 1988-89
Step D+6; 1989-90 Step E+6; 1990-91 Step F+12;
1991-92 Step G+12 anti ci pat ed.

6. In the fall of 1989, Glge was told she would need hip surgery as
soon as possible and that she would require nine nonths of recovery tine. She
counted back nine nonths fromthe begi nning of the next school year and deci ded

on a surgery date in Decenber. She used this process so as not to interrupt
two school years. She had surgery in Decenber 1989 and was on crutches until
m d- August  1990. When she discovered that she had received a half-step

i ncrement, she and a Association representative met with District Adm nistrator
Ranon Parks. The District Administrator told them that because Glge's sick
| eave had run out at senester, the school district's financial responsibility
ended at the senester. The District Admnistrator also said that the District
had no policy in a case such as this and no previous incident upon which to
base a decision. The District Admnistrator also indicated that if GIlge had
been on | eave over two school years, such as from March to Novenber, she woul d
probably been given credit for both years. The Board indicated to her that
there was no language in effect and therefore they felt that they were not
going to give her a full step.

7. Barb Gel haus teaches home econonmics in the District. She works
hal f-tine throughout the school year and she receives a full-step increnent.
Marla Henmke is a teacher in the District. Wen she was hired in 1982, she had
one-hal f year teaching experience for which she was given credit. She has been
on the half step since 1982.

8. The conplaint in this nmatter was filed within one year of the
exhaustion of the grievance procedure.

9. The District did not violate the collective bargaining agreenent by
granting Pat Glge a half-step on the salary schedule followi ng the 1989-90
school year.

10. The District did violate the collective bargai ning agreement by not

granting Steve Mayer credit for five years of experience on the salary schedul e
when it hired himin 1987.

Based upon the foregoing Findings of Fact, the Exam ner makes and issues
the follow ng
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CONCLUSI ONS OF LAW

1. That the conplaint is tinely filed under Secs. 111.70(4)(a) and
111.07(14), Stats.
2. That by granting Pat Glge a half-step on the salary schedule

following the 1989-90 school year, the District did not viol ate
Secs. 111.70(3)(a)l and 5, Stats.

3. That by granting Mayer only two years credit on the salary schedul e
for his five years of experience, the District violated the «collective
bargai ning agreenent and, t her eby, Sec. 111.70(3) (a) 5, Stats., and

derivatively, Sec. 111.70(3)(a)l, Stats.

Based upon the foregoing Findings of Fact and Conclusions of Law, the
Exam ner nmakes and issues the foll ow ng

ORDER 1/
1. As to Pat Glge, the conplaint is dismssed.

2. As to Steve Mayer, the R b Lake School District, its officers and
agents, shall:

(a)l medi ately cease and desist fromviolating the collective
bar gai ni ng greenent.

(b)Wthin 20 days of the date of this Award, place Mayer on
the sal ary schedul e where he woul d have been had
he been given credit for five years experience
when hi red.

(c)Wthin 20 days of the date of this Award, pay Myer the
additional salary he would have received had he
been given credit for five years experience when
hired, including interest at the rate of 12% per
year, from Cctober 15, 1990, to the date he is
properly placed on the salary schedul e.

(d)Wthin 20 days of the date of this Award, make Mayer whol e
for any other loss he experienced from Cctober
15, 1990, to the date he is properly placed on
the salary schedule, as a result of his inproper
pl acenent on the sal ary schedul e.

Dat ed at Madi son, Wsconsin, this 29th day of Novenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Janmes W Engnmann /s/
Janmes W Engmann, Exam ner

(Footnote 1/ appears on the next page.)

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
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date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
comrssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such time. If the findings or order are
set aside by the comm ssioner or exam ner the status shall be the sanme as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.

RI B LAKE SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

Conpl ai nant

On brief, the Association argues that the R b Lake School District
incorrectly placed Pat Glge and Steve Mayer on the salary schedule for the
1990- 91 school year.

As to Glge, the Association argues that she should have received a full
increment for the 1989-90 school year and been placed on Step |+6, instead of

Step HI1+6 where the District placed her, inasmuch as she conpleted her
contractual obligations for the 1989-90 school year, she was not placed on
extended | eave by the District, she would have received her full incone for two

years if she had placed her nine-nonth recovery period to affect two school
years, there is no past practice to suggest otherw se and long termdisability
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is just an extension of the sick l|eave provision. The Association is seeking
that Glge be given a full increnent for the 1989-90 school year.

As to Myer, the Association argues that the contract |anguage under
Article X, Section 6, does not exclude parochial school experience in placing
teachers on the salary schedule; that by the very fact that the District placed
Mayer, the District had full know edge of Mayer's experience when it placed him
on the salary schedule; that, in fact, it recognized the parochial school
experience when giving himtw of the five years; that the contract does not
di stingui sh between parochial education and public education; that all of
Mayer's experience was as a fully licensed DPlI teacher; and that there is no
past practice to the contrary to indicate that parochial school experience
shoul d not count. Al though Mayer has been inappropriately placed on the salary
schedul e since 1987, the Association is seeking that placenent be corrected
starting with the year the error was found, the 1990-91 school vyear.

On reply brief, the Association argues that in regard to Glge, the
agreenents tells how a teacher is placed on the salary schedule and receives
credit for a year experience and credits obtained after various degrees, that
the agreenent allows a teacher, through other provisions, to be absent from
duties due to sickness or other extenuating circunstances, that Gl ge exercised
that option during the 1989-90 school year and that the individual contract is
not nullified when the enpl oye exercises the rights of these other provisions.

In regard to Mayer, the Association argues that the District raised a new
issue in its brief which it had never raised during the grievance proceedi ngs;
that raising the issue of tinmeliness is wholly inappropriate in these final
proceedings for three reasons; that, first, the District had an opportunity if
it believed the grievance was untinely filed to file a notion to disniss; that,
second, the District had the right to object to tineliness at each step of the
grievance procedure; that, third, the District never argued the issue of
tineliness at the hearing; that these reasons put the Association at a
di sadvantage at this date in three ways; that, first, the District and the
Association agreed to waive the rights to an arbitrati on proceeding and proceed
to a prohibited practice as a final resolution to this grievance; that this
agreenent was a procedural gesture designed to have third party review sinlar
to the procedure agreed to in the 1990-92 collective bargai ning agreenent; that
had the District raised the issue of tineliness, the Association would probably
not have agreed to a prohibited practice proceeding; that therefore, by the
late raising of the issue of tineliness, the Association nay be precluded from
exercising its choice of the grievance nachinery contained in the 1990-92
contract; that, second, if the District had raised the issue of tinmeliness in
earlier proceedings, the Association would have had the opportunity to address
it in a nore persuasive manner; that, third, the Association is at a conplete
di sadvantage as it nust argue the tineliness issue fromthe established record,;
and that in this case the issue of tineliness nust be tenpered with the
parties' agreenent that the prohibited practice was a substitute forum for a
new y agreed upon arbitration proceeding contained in the 1990-92 collective
bar gai ni ng agr eenent .

In addition, the Association argues that each contract given to Mayer
presents a new grievance inasmuch as he is inappropriately placed, according to
Article X, paragraph 6; that the | anguage does not state "for initial placenent
this criteria shall be used"; that this |anguage does not state "at initial
pl acement the Board shall have the option and from that tinme forward the
enpl oye waives any rights"; that the language clearly states that outside
experience shall be granted, not only the first year but every year thereafter;
and that since experience credit is granted every year thereafter, each new
contract that Mayer received was a violation of the agreenent.

-7- No. 26797-A



Respondent

As to Pat Glge, the District argues that its decision to give her one-
hal f increment for the 1989-90 school year does not violate the parties' 1990-
92 collective bargaining agreenment; that the Association failed to prove the
exi stence of a contractual standard requiring the District to give a full
increment to a teacher who works one-half year or less; that there is nothing
in the contract addressing this situation; and that there is no evidence of a
consi stent past practice which would obligate the District to give teachers who
only work one-half year a full increnent. The District states that this part
of the conplaint should be di sm ssed.

As to Steve Myer, the District argues that the Association's claim
regarding Myer's placenent on the salary schedule is untinely; that actions
under Secs. 111.07(14) and 111.70(4)(a), Stats., must be started within one
year of the event giving rise to the allegation of an prohibited practice; that
the conplained of act occurred over one year ago; and that, therefore, the
conpl aint should be dismssed. The District also argues that the conplained of
act is not the issuing of an individual contract in March of 1990 because the
Association clearly recognizes the basis of this conplaint is the placenent of
Mayer in the fall of 1987; that Mayer did not object at the time of placenent
granting himtwo years experience; that Mayer received a copy of the agreenent
and had anple opportunities to raise this issue earlier and failed to do so;
that the District does not |ook at a teacher's experience each year in placing
a teacher on the salary schedule; and that, as the Association and District
have agreed to delete two steps fromthe salary schedule in the bargain for the
1986-88 contract, placenment of nobst teachers on the schedul e does not represent
their actual years of experience. As all the District did in March 1990 is
advance Mayer one step beyond his 1989-90 placenent, the District argues that
there is no contract violation.

In addition, the District argues that its decision to give Mwyer two
years of experience for his five years of parochial school teaching does not
violate the parties' 1990-92 collective bargaining agreenent; that the District
has a rational basis for its distinction between public and private school
experience; that the contract |anguage does not indicate whether it applies to
only public school experience or to public and private school experience; that
given the rational basis for such a distinction, this makes this contract
| anguage anbi guous; that when the District hired another teacher w th parochi al
experience, it evaluated her experience and placed her on the schedul e; that
Mayer received the sanme treatnment; and that, therefore, there is no contract
vi ol ati on.

DI SCUSSI ON
Section 111.70(3)(a)1, Stats.

The conplaint alleges violations of Secs. 111.70(3)(a)l and 5, Stats. As
to the allegation regarding Sec. 111.70(3)(a)l, Stats., the conplaint is
unclear as to whether it is alleging an independent violation of said section
or a derivative violation based on the violation of Sec. 111.70(3)(a)5, Stats.
2/

2/ A violation of Sec. 111.70(3)(a)5, Stats., is a derivative violation of
Sec. 111.70(3)(a)l, Stats. See, i.e., Turtle Lake School District, Dec.
No. 22219-B (MlLaughlin, 6/85), aff'd by operation of Taw, Dec. No.
22219-C (VERC, 7/85); Waupaca County (H ghway Departnent), Dec. No.
24764- A (McLaughlin, 7/88), aff"d, Dec. 24764-B (VWERC, 1/91).
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As to an independent violation, Sec. 111.70(3)(a)l, Stats., provides that
it is a prohibited practice for a nunicipal enployer:

To interfere wth, restrain or coerce enployes in the
exercise of their rights guaranteed in sub. (2).

Section 111.70(2), Stats., the subsection referenced above, provides:

. Muni ci pal enployes shall have the right of self-
organi zation, and the right to form join or assist
| abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in
lawful, concerted activities for the purpose of
coll ective bargaining, or ot her mut ual aid or
protection, and such enployes shall have the right to
refrain from any and all such activities except that
enpl oyes may be required to pay dues in the manner
provided in a fair-share agreenent.

An enployer may be found to have committed a prohibited practice either
by taking an adverse enployment action, or by threatening to take such an
adverse action, in retaliation for an enploye's exercise of a right protected
by MERA. 3/ As Examiner Buffett stated:

Such a threat is unlawful if it is reasonably likely to
inhibit the enploye's assertion of these rights,
regardl ess of whether the enployer was notivated by
anti-union hostility. Additionally, the standard is
objective; it is not necessary to find that the enpl oye
felt threatened, but rather that a reasonable person in
simlar circumstances would be likely to feel
t hreat ened. 4/

| f the  Conpl ai nant alleged an independent violation of Sec.
111.70(3)(a)l, Stats., in its conplaint, it appears that the Conplainant has
abandoned this allegation of prohibited practice. The Conpl ai nant offered no
direct evidence on an independent violation of Sec. 111.70(3)(a)l, Stats., nor
does the Conplainant argue an independent violation of Sec. 111.70(3)(a)l,
Stats., in either its brief or its reply brief. |[If the Conplainant alleged an
i ndependent violation of Sec. 111.70(3)(a)l1l, Stats., and if the Conpl ai nant has
not abandoned the allegation of an independent of Sec. 111.70(3)(a)l, Stats.,
then it has not shown by a clear and satisfactory preponderance of the evidence
that the Respondent committed a prohibited practice within the neaning of
Sec. 111.70(3)(a)l, Stats. For this reason, no independent violation of
Sec. 111.70(3)(a)l, Stats., is found.

Pat G | ge

Section 111.70(3)(a)5, Stats., nakes it a prohibited practice for a
nmuni ci pal enpl oyer:

3/ West Allis-West MIwaukee School District, Dec. No. 23805-B (Buffett,
6/87); aff'd, Dec. No. 23805-C (WERC, 11/87); City of Evansville,
Dec. No. 9440-C (WERC, 1/85); Beaver Dam Unified School Dstrict,
Dec. No. 20283-B (WERC, 5/84).

4/ West Allis, Dec. No. 23805-B at 6.
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To violate any collective bargaining agreenent
previously agreed upon by the parties with respect to
wages, hours and conditions of enployment affecting
nmuni ci pal enpl oyes.

The Association argues that the District violated the collective
bar gai ni ng agreenment when it advanced Glge only one half-step on the salary
schedule following the 1989-90 school vyear. According to the Association,
G lge conmpleted her contractual obligations for the 1989-90 school year, she
was not placed on extended leave by the District, she would have received a
full step if her recovery had affected two years, no past practice suggests
otherwise, long term disability is an extension of the sick |eave provision,
and her individual contract was not nullified by her being on | eave. For these
reasons, the Association contends that the District violated the agreenment by
not granting Glge a full-step increase in 1990-91.

But the Association is unable to point to any specific contract |anguage
that the District is supposed to have viol ated. Wiile it is true that Glge
was under contract for the 1989-90 school year, the Association is unable to
point to anything in the contract that requires the District to grant Glge a
full-step in these circunmstances. Wiile it may be true that the District did
not place her on extended leave, it is unclear from the record what kind of
| eave Glge was on for the contract does not seemto cover this situation. The
fact that the District wuld have given her a full-step increase if she had
been absent part of both years does not prove anything as this is not
unr easonabl e. In that situation, she would have worked the mgjority of both
years, whereas in this case, she worked less that one senester, although her
sick leave continued through the end of the first senester. Wile no past
practi ce suggests otherwi se, nmore inportant is that no past practice shows that
the District was required to grant her a full-step in this case. Wi le |ong
termdisability may be an extension of the sick |eave provision, this in and of
itself does not guarantee that a full-step increase should be given. And while
it may be true that her individual contract was not voided by her being on
| eave, nothing in the individual contract guarantees her a full-step increase
under these circumnstances.

Under the Association's argunent, had Glge been out for two years, the
District would have been required to give her tw full-steps on the salary
schedul e. Nothing in the contract requires that. Nothing in the contract
states how a person noves on the salary schedule. Had the District not granted
G lge any step increase, said action may have been unreasonabl e since she had
wor ked one senester. Here, however, the District granted her a half-step
increnment for she had worked a hal f year. Nothing on this record shows that
the District was required to do nore.

In sum the Conplainant has not established the existence of any
contractual provision which would support a conclusion that the District was
under a duty to grant Glge a half-step increase in this situation. In the
absence of such a provision, the District cannot be considered to have viol ated
Sec. 111.70(3)(a)5, Stats., and, derivatively, Sec. 111.70(3)(a)l, Stats., by
granting Glge only a one-half step increase follow ng the 1989-90 school year.
Thus, it is determned that the Association has not shown by a clear and
satisfactory preponderance of the evidence that the District violated the
col l ective bargaining agreenent when it granted a half-step increase to Glge
and that, therefore, the Conpl ai nant has not proven that the District committed
a prohibited practice under Sec. 111.70(3)(a)5, Stats., and, derivatively,
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Sec. 111.70(3)(a)l, Stats. For these reasons, this allegation is disnssed.
St eve Mayer

1. Tineliness

The District asserts that the Association's allegation that Mayer is
i nappropriately placed on the salary schedule is ultimately rooted in the
District's initial placement of Mayer on the salary schedule in 1987, an event
whi ch took place nore than one year before the filing of the conplaint in this
matter. As this is a conplaint of prohibited practices and not an arbitration
awar d, the District argues that the conplaint is tinebarred under
Secs. 111.70(4)(a) and 111.07(14), Stats., which, read together, provide:

The right of any person to proceed under this section shall
not extend beyond one year from the date of the
specific act or prohibited practice alleged.

In support thereof, the District cites Local Lodge No. 1424 v. National
Labor Relations Board (Bryan Manufacturing Co.). 5/ In that case the United
States Suprene Count addressed two situations in which an unfair |abor practice
conplaint concerns an event ostensibly falling outside of the statutory
limtations period. The Court stated:

The first is one where occurrences within the .o
limtations period in and of thenselves nay constitute,
as a substantive natter, wunfair |abor practices.
There, earlier events may be utilized to shed light on
the true character of nmatters occurring within the
limtations period; and for that purpose (the statute
of limtations) ordinarily does not bar such
evidentiary wuse of anterior events. The second
situation is that where conduct occurring within the
[imtations period can be charged to an unfair |abor
practice only through reliance on an earlier unfair
| abor practice. There the use of the earlier unfair
| abor practice is not nerely "evidentiary," since it
does not sinply lay bare a putative current unfair

| abor practice. Rather, it serves to cloak wth
illegality that which was otherwise lawful. And where
a conplaint based upon that earlier event is

timebarred, to pernmit the event itself to be so used in
effect results in reviving a legally defunct unfair
| abor practice. 6/

The Conmi ssion has adopted these principles to address the significance
of events falling outside of a statutory limtations period. 7/ I'n Moraine
Par k, Exam ner MlLaughlin sunmarized the process as foll ows:

5/ 362 US 411, 45 LRRM 3212 (1960).

6/ Bryan Manufacturing, 45 LRRM at 3214-3215.

7/ CESA No. 4, Dec. No. 13100-E (Yaffe, 12/77), aff'd Dec. No. 13100-G
(VWERC, 5/79), aff'd Dec. No. 79CV316 (CirCt Barron County, 3/81); School
District of ayton, Dec. No. 20477-B (MLaughlin, 10/83), aff"d by
operation of Taw, Dec. No. 20477-C (WERC, 11/83); Moraine Park Technica
ColTege, Dec. No. 25747-C (McLaughlin, 9/89), aff'd Dec. No. 25747-D

(VERC, 1/90).
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The Bryan analysis, read in light of the provisions of
Secs. 111.70(4)(a) and 111.07(14), Stats., requires two
determinations. The first is to isolate the "specific
act alleged" to constitute the prohibited practice.
The second is to deternmine whether that act "in and of
(itself) may constitute, as a substantive matter" a
prohi bited practice. 8/

The initial placenent of Mayer on the salary schedule occurred in 1987,
nore than one year prior to the Association's filing of the conplaint in this
action on January 10, 1991. If the initial placenent of Mayer on the salary
schedule is the "specific act alleged" by the Association to constitute the
prohi bited practice, the conplaint on its face would appear to be time barred
under Secs. 111.70(4)(a) and 111.07(14), Stats., without any need to reference

the Bryan analysis. In spring of 1990, the District issued a contract to
Mayer, advancing him one step on the salary schedule. This action, in and of
itself, does not constitute as a substantive natter a prohibited practice. |If

this is the "specific act alleged" by the Association to constitute the
prohi bited practice, it can only be so by accepting the Association's assertion
that the District's initial placement of Mayer on the salary schedul e violated
the then-existing contract. This reliance on an earlier and apparently tine-
barred prohibited practice is, under the Bryan analysis, also time barred under
Secs. 111.70(4)(a) and 111.07(14), Stats.

But the prohibited practice before the Court in Bryan did not involve
violation of the collective bargaining agreenent between the parties. Such an
action is not an unfair |abor practice under the National Labor Relations Act
(NLRA) as there is no section in the NLRA corresponding to Sec. 111.70(3)(a)(5)
of MERA, the section under which this matter is before the Conm ssion.

As part of its enforcenent of the section of MERA prohibiting violation
of collective bargaining agreements, the Commi ssion has |ong recognized the
policy of encouraging parties to settle their differences through the voluntary
processes established by them in their agreenent. 9/ In support of that
policy, the Commssion adopted a different tineliness principle in Harley
Davi dson Mdtor Co. 10/ to address the conplaint alleging a violation of a
collTective bargai ning agreement. The Commi ssion st at ed:

In effectuating the policies of the Wsconsin
Enpl oynent Peace Act, we conclude that where a
col I ective bargai ni ng agreenment contains procedures for
the voluntary settlenent of disputes arising thereunder
and where the parties thereto have attenpted to resol ve
such disputes with such procedures, the cause of action
before the (Conmi ssion) cannot be said to arise until
the grievance procedure has been exhausted, and
therefore we shall conpute the one-year period of
limtation for the filing of conplaints of unfair |abor
practices from the date on which the grievance
procedures have been exhausted by the parties to the

8/ Morai ne Park, Dec. No. 25747-C at 27

9/ Col unbo Garnment Co. (Jack Wnter, Inc.), Dec. No 6633 (WERC, 2/64).

10/ Deci sion No. 7166 (VERC, 6/65).
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agreenent, provided that the conplaining party has not
undul y del ayed the grievance procedure. 11/

In other words, the "specific act alleged" which triggers the one-year period
of limtations for conplaints alleging a violation of the collective bargaining
agreenment is the exhaustion of the grievance procedure.

The Conmission has applied this principle under MERA as well. 12/ In
Prairie Farm Exam ner Yaeger explained that said policy was based, in part, on
then Sec. 893.48, Stats., which stated:

The period of limtation, wunless otherwise specifically
prescribed by law, nust be conmputed from the tine of
the accruing of the right to relief by action, special
pr oceedi ngs, defense or otherw se, as the case
requires, to the tine when the claimto that relief is
actually interposed by the party as a plaintiff.

13/

In Local 950, the conplaint alleged that a union had breached its duty of fair
representation in violation of Sec. 111.70(3)(b)1, Stats. The Comm ssion said:

. The Harl ey-Davi dson decision provides for tolling the
statutory lTimtation against a claim of violation of
contract only once contractual grievance procedures
have been exhausted concerning the contract dispute
involved. . . .However, the justification for such
tolling is to permt/require the parties to settle the
subject natter of the conplaint in the procedure they
agreed upon for that purpose. That justification would
not exist where the conplaint concerns the quality of
t he uni on's gri evance procedure representation
conplainant is pursuing rather than the nerits of the
grievance itself.

Had the instant conplaint named (the enployer) as
respondent and charged (the enployer) with a violation
of Sec. 111.70(3)(a)5, Stats., then the conplaint
agai nst (the enpl oyer) would have been tinely under the
Har | ey- Davi dson princi pl e.

Moreover, it is our view that, had the instant
conplaint asserted both a (3)(a)5 against (the

11/ Harl ey Davi dson at 8.

12/ Prairie Farm Joint School District No. 5, Dec. No. 12740-A (Yaeger,
5/75), aff'd by operation of Taw, Dec. No 12740-B (WERC, 6/75); Local
950, International Union of QOperating Engineers, Dec. No. 21050-C (VERC,
7/84); Jt. School Dist. No 9, Towns of Salem & Randall (WInot School),
Dec. No. 21092-A (VERC, 10/84).

13/ Prairie Farm Dec. No. 12740-A at 8-9. Then Sec. 893.48, Stats., was
repealed in 1979 and Secs. 893.04 and 893.14, Stats., were created for
the purpose of clarity. The analysis renmains unchanged.
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enpl oyer) and a (3)(b)1 prohibited practice against the
Union, the latter claim would also have been tinely
filed in the context of its filing as a conpanion
charge to the related violation of contract claim
against the enployer. . . .lIn our opinion, it would be
appropriate to extend the Harl ey-Davidson rule to apply
as well to conpanion clains agal nst the uni on when, but
only when they are included in conplaints filed agai nst
enpl oyers alleging a violation of collective bargaining
agreenent. 14/

In Morai ne Park, Exam ner MlLaughlin analyzed the allegations before him
in terms of Local 950, applying the principle of Bryan to all allegations of
prohi bited practice other than violation of the collective bargaining agreenent
and the duty of fair representation, to which allegations he applied the
principle of Harl ey-Davidson, as extended by Local 950. 15/

As the allegation here present is a violation of Sec. 111.70(3)(a)5,
Stats., the analysis which needs to be applied in this case is that found in
Har | ey- Davi dson. The record is clear that the collective bargaining agreenent
i nvol ved herein contains procedures for the voluntary settlenent of disputes

arising under it. The record is also clear that the parties attenpted to
resolve this dispute through the grievance procedure contained in the
col l ective bargai ning agreenent. On Decenber 21, 1990, the parties entered

into an agreenment that they would resolve this matter through the conplaint
forum instead of proceeding to arbitration under a new grievance procedure.
By this action, the parties exhausted the grievance procedure. On January 10,
1991, the Association filed the conmplaint in this matter. The Associ ation
filed said conmplaint within one nonth of exhausting the grievance procedure,
well within the one year required by Harl ey Davidson. Therefore, this Exam ner
concludes that the allegations of the conplaint involving Mayer are not tine
barred by Secs. 111.70(4)(a) and 111.07(14), Stats.

2. Section 111.70(3)(a)5, Stats.

As to the merits, the contract is clear on its face: "Credit on schedul e
for outside experience shall be eight years for the first eight years."
Article X, Section 6. The District argues that public and private school
teaching can be substantially different and that the District did not give
Mayer credit for nore years of experience because the District did not believe
his experience in the parochial school system had the sanme val ue as experience
in the public school system The record in this case is insufficient to
evaluate the District's claim that parochial school experience does not have
the sanme value as public school experience. But even if it is true, it is
clear that the contract does not give the District the right to make that
determ nati on.

The District argues that the contract is anbiguous on this point in that
it does not state whether private experience is included. The District is

14/ Local 950 at 8-09.

15/ Morai ne Park, Dec. No. 25757-C at 28. Even calculating the one year
statute of Timtations from the exhaustion of the grievance procedure,
t he Exam ner concluded that the allegations were time barred.
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wong. The contract is clear that outside experience shall be given credit up
to eight years. If the parties had wanted to limt that |anguage, they
certainly could have. And, indeed, they did. Section 6 also states, "No
out si de experience will be granted if the teacher has not been actively engaged
in teaching for a period of five years prior to the time for contracting with
this district." This language clearly shows that the parties considered the
type of experience they would not accept for credit on the schedule and they
agreed to exclude experience followed by five years of inactivity in teaching.
They did not agree to exclude experience fromparochial or private school s.

And if the parties had wanted to give the Administrator discretion to
eval uate the type of experience and the Board discretion in granting credit for
said experience, they certainly could have. And, again, they did. Section 6
al so states, "Active substitute teaching during that five year period may be
accepted by the board if recommended by the administrator.” Thi s | anguage
clearly shows that the parties considered the type of experience that would be
eval uated but not necessarily granted credit for on the schedule, and they
agreed that active substitute teaching experience would be so evaluated. They
did not agree that parochial or private school teaching was subject to such
di scretion by the Admi nistrator and the Board. 16/

But, the District argues, the anbiguity is evident in the placenent of
anot her teacher on the salary schedule who had parochial teaching experience
and whose experience was evaluated by the District in placing her on the
schedul e. According to the District, one must look at the practice of the
parties to determne their intent and if the placenment of Muyer was done no
differently than this other teacher, how can Mayer's placenent be a contract
vi ol ati on?

In contract interpretation, past practice is <called wupon in tw
occasions: first, in the absence of contract |anguage, in which case the past
practice may be binding upon the parties if it 1is wunequivocal, clearly
enunci ated and acted upon, and readily ascertai nable over a reasonable period
of time as a fixed and established practice accepted by both parties; 17/ and,
second, with anbiguous |anguage, in which case the past practice is viewed as
the binding interpretation the parties thenselves have given to the disputed
term 18/ But in contract interpretation, past practice will not be used to
interpret |anguage which is clear and unanbi guous. 19/

16/ This is not to say that the term "outside experience" is wthout
limtation. For exanple, Mayer would not have had the experience of
being a teacher if he had not been certified by the Department of Public
Instruction to teach. Nothing in this Award should be read to require
the District to grant credit in such a case.

17/ Cel anese Corporation of Anerica, 24 LA 168, 172 (Justin, 1954).

18/ Eastern Stainless Steel Corporation, 12 LA 709, 713 (Killingsworth,
1949).

19/ See, i.e., Phelps Dodge Copper Products Corporation, 16 LA 229, 233
(Justin, 1951), and Tide Water QT Conpany, 17 LA 829, 833 (W-ckoff,

1952) .
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Applied to this case, contract |anguage is present and, as stated above,
said | anguage is not anbiguous, so past practice does not play a part in this
anal ysi s. In addition, the incident to which the District points, the hiring
of another teacher whose parochial experience was evaluated by the District
occurred after the hiring of Myer, a situation which makes it difficult to
apply as a past practice to Mayer. (In addition, the record is void as to how
the District evaluated this experience so it is unclear whether the District
did not give her full credit for her parochial teaching experience.) To answer
the District's question above (How can Myer's placenent be a contract
violation?), the fact that the District repeated its procedure wth another
teacher does not obviate the possibility that it did so in violation of the
contract the first time.
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3. Renedy

Even though it is determined that the conplaint is tinely filed and that
the District violated the collective bargaining agreenent by crediting Myer
with less than his five years of experience, and even though the District never
raised the issue of tinmeliness in regard to the filing of the grievance
underlying this case and that failure to raise such an objection acts as a
wai ver thereto, 20/ the Association acknow edged at hearing and in its brief
that an issue regarding renedy remains because of the anount of tine between
Mayer's initial placenent on the salary schedule and the filing of the
gri evance.

When the District hired Mayer in the fall of 1987, it gave himcredit for
two of his five years experience as a parochial school teacher. The
Associ ation argues that the contract required the District to credit Mayer with
five years of experience. The Association did not file the grievance in this
matter until the fall of 1990. The Association argues that each year Mayer's
i ncorrect placenment continues is a new violation of the collective bargail ning
agr eenent . This "continuing violation" theory nakes the violation of the
col l ective bargaining agreenent the issuance of Mayer's 1990-91 contract wth
Mayer placed on an incorrect step. As the Association did not learn of the
al l eged incorrect placenent until the fall of 1990, the Association argues that
the correct placenent should start with the 1990-91 school vyear.

The continuing violation theory is well accepted but sonewhat ill defined
inarbitral law. In Brockway Co., 21/ Arbitrator Ei schen stated:

The concept of "continuing violation" is an elusive one
often msunderstood and nisapplied by arbitrators and

parties alike. Anal ysis of the precedents, however,
shows that the better reasoned cases consistently view
allegations of inmproper pay as falling in that

category. Thus, it was said in an early case that "a
continuing grievance is one where the act of the
Conpany conpl ained of may be said to be repeated from
day to day, such as the failure to pay an appropriate
wage rate or acts of a simlar nature.” Bet hl ehem
St eel Conpany, 26 LA 550, 551 (Feinberg, 1955). 22/

Exanpl es of kinds of disputes which have been held to be continuing
violations include inproper wage rate, 23/ change in conm ssion structure, 24/
failure to pay proper job rate, 25/ and salary increase denial. 26/ According

20/ See, i.e., Vendo Conpany, 65 LA 1267, 1269 (Madden, 1976) citing numerous
cases and quoting several arbitrators for the proposition that delay in
rai sing such a defense is fatal to its efficacy.

21/ 69 LA 1115 (1977).
22/ Brockway Co., 69 LA at 1121.

23/ Bet hl ehem St eel Conpany, 34 LA 896 (1960).

24/ Sear, Roebuck & Conpany, 39 LA 567 (1962).

25/ St eel \Warehouse Conpany, 45 LA 357 (1965).

26/ San Franci sco United School District, 68 LA 767 (1977).
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to Arbitrator Ei schen:

(These) cases establish the general principle that in a
continuing or recurring type of grievance the grievance
may be filed within the time specified after the first
occurrence of the alleged violation "or follow ng any
subsequent repetition or recurrence of the action or
behavior which is the basis of the grievance." The
underlying premise of this position "is sinply that a
current occurrence of a repeated and continuous
violation reasonably and properly can and should be
given the sane status as if the same current violation
were occurring for the first tine." See Sears Roebuck
& Conpany, supra. 27/

I ndeed, as an Arbitrator, this Exam ner has acknow edged the validity of
the continuing violation theory in a case involving the initial placenment of a
teacher on a salary schedule. 28/ The continuing violation view of tineliness
has al so been applied by the Conmi ssion in conplaint cases. 29/

Since the concept of continuing violation construes express contractual
time limts so as to permt the filing of what would otherwi se be an untinely
grievance, the renmedy is limted to no earlier than the filing of the
grievance, as opposed to a total make whole renedy dating back to the tinme of
the initial violation. As Arbitrator Ei schen noted:

This relationship is set forth with clarity and brevity in
ACEF Industries, 38 LA 14,17 (Wllianms, 1962): "It
would be this Arbitrator's clear interpretation, in
accordance with the overwhel m ng weight of authority,
that when there is a stated tinme limt in the Agreenent
and a continuing violation, the grievance cannot refer
back beyond the stated time limt as far as renmedy is
concerned.” In the sanme vein: "The greater weight of
authority holds that where there is a continuing
violation of an agreenent a grievance nmay be filed at
any tinme during the continuing violation, subject only
to recovery limtations provided for in said
agreenment." (citation omtted). 30/

271 Brockway Co., supra.

28/ Brodhead School District, Case 10, No. 41260, MA-5343 (1989) at 8.

29/ AFSCMVE Local 2494, Wsconsin Council of County and Minici pal Enpl oyees,
Dec. No. 20138-B (Houlihan, 5/83), aff'd by operation of Taw, Dec.
No. 20138-C (WERC, 6/83).

30/ Brockway Co., supra.
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In terms of the renedy, therefore, | have limted said renedy back to
Cctober 15, 1990, the date of the grievance underlying this matter. | have
also directed the District to place Mayer on the salary schedul e where he woul d
have been had he been given credit for five years of experience in 1987; 31/ to
pay Mayer the difference in salary he would have received but for the inproper
pl acement, including interest at the statutory rate of 12 percent per year; 32/
and to nake Mayer whole in any other way he suffered loss as a result of the
i mproper placenent on the salary schedul e.

Dated at Madi son, Wsconsin, this 29th day of Novenmber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Janmes W Engnmann /s/
Janmes W Engmann, Exam ner

31/ The record shows that at sonme point in the past the parties agreed to
delete steps from the schedul e. If this action applies to Myer, he
shoul d be so treated. This award is not neant to place himin any better
position than he woul d have been but for the inproper original placenent.

32/ Wl ot Union High School District, Dec. No. 18820-B (WERC, 12/83).
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