STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

W SCONSI N COUNCI L 40, AFSCVE, AFL-CI O

Conpl ai nant,
: Case 111
VS. : No. 45199 MP-2439
: Deci sion No. 26798-A
GREEN COUNTY,
Respondent .
Appear ances:

M. Jack Bernfeld, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CIO 5 GOdana Court, Madison, Wsconsin 53719, appearing on
behal f of the Conpl ai nant.

DeWtt, Porter, Huggett, Schumacher & Mdyrgan, S.C., Attorneys at Law, by
M. Howard Col dberg, Two East Mfflin Street, Suite 600, Madison,
Wsconsin, 53703, appearing on behalf of the Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CORDER

Wsconsin Council 40, AFSCME, AFL-CIQ filed a conplaint on January 25,
1991 with the Wsconsin Enploynment Relations Commission alleging that Geen
County had conm tted pr ohi bi ted practices within t he meani ng of
Secs. 111.70(3)(a)l, 3 and 4 of the Minicipal Enployment Relations Act, herein
MERA. On February 21, 1991, the Commi ssion appointed Lionel L. Cowey, a
menber of its staff, to act as Examiner and to make and issue Findings of Fact,

Conclusions of Law and Oder as provided in Sec. 111.07(5), Stats. (03]
March 25, 1991, Conplainant filed an anended conpl aint. The hearing on said
conplaint as anended was held in Mnroe, Wsconsin on April 9, 1991. The

parties filed briefs and reply briefs, the last of which were exchanged on
July 23, 1991. The Exami ner, having considered the evidence and argunents of
counsel, makes and issues the follow ng Findings of Fact, Conclusions of Law
and Order.

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCME, AFL-CIO hereinafter referred to as
the Union, is a labor organization within the meaning of Sec. 111.70(1)(h),
Stats., and has its principal offices at 5 (Odana Court, Madison, Wsconsin
53719. M. Jack Bernfeld has been the Union's representative and has acted on
its behal f.
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2. Green County, hereinafter referred to as the County, is a municipal
enpl oyer and its offices are located at the Courthouse, Monr oe,
W sconsi n 53566. M. Robert M Hoesly is Chairman of the County Board, M.
Mchael J. Doyle is the County's Administrative Coordinator as well as the
elected County Cerk, M. James Wss is the County's Corporation Counsel and
M. Howard Goldberg is the County's Labor Counsel and these naned individuals
have acted on behal f of the County.

3. On May 15, 1990, the OCounty's Personnel and Labor Relations
Conmmittee voted to propose to the full County Board the followi ng wage proposal
for non-represented enpl oyes:

1. 4.25% effective 1-1-90

2. 6. 0% effective 1-1-91

3. | mpl ementation of the WPS Care Share |nsurance
wi th $150. 00 deducti bl e per person to a maxi num of
three persons per famly and an increase of drug
co- paynent from $2.00 to $5. 00.

4. On June 12, 1990, the County Board adopted Resolution 6-8-90 which
provided as foll ows:

1. Hourly wage increase of 4.25% of current wage for
unrepresented Green County enployees, effective
January 1, 1990, with the exception of the
Constitutional Oficers.

2. In addition, an hourly wage increase of 6% of the
January 1, 1990 wage for unrepresented Geen
County enpl oyees, effective January 1, 1991, with
the exception of the Constitutional Oficers.

3. | mpl ementation of the WS Care Share Plan to
replace the current WPS Heal th Mai ntenance Program
for all unrepresented Green County enployees, and
for those subscribers in the Continuation, Retiree
and County Board groups. The Care Share Plan is
to include $150.00 deductible per person per year
with a maxi num of three people per fanmly. The
drug co-pay plan to be increased fromthe current
$2.00 per prescription charge to $5.00 per pre-
scription. The change in insurance is to becone
ef fective Cctober 1, 1990.

5. The County in the past has approved resolutions at various tines
i ncreasing the wages of non-represented enployes. For exanple, in Decenber,
1981, the County passed Resolution 12-4-81 granting a 3% raise effective 1-1-
82. In Cctober, 1982, Resolution 10-2-82 was passed granting an 8% raise
effective 1-1-83. In Cctober, 1983, the County passed Resolution 10-4-83
providing a 2%+ $.10/ hour increase effective 1-1-84. In Decenber, 1984, the
County passed Resolution 12-4-84 providing a $.25/hour increase effective 1-1-
85. In February, 1986, the County passed Resolution 2-2-86 approving an
i ncrease of $.22/hour retroactive to 1-1-86. In May, 1987, the County passed
O di nance 87-610 which established a |ongevity policy and froze base wage rates
for 1987 and 1988. In Cctober, 1988, the County passed Resolution 10-1-88
granting a 3.5%increase in wages effective January 1, 1989.

6 On June 29, 1990, non-represented enpl oyes received their paychecks

which included the 4. 25% wage i ncrease. Subsequently, the non-represented
enpl oyes were given retroactive paynents to January 1, 1990 reflecting the
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4. 25% pay i ncrease.

7. The County by a letter dated June 12, 1990 addressed to all County
enpl oyes inforned them that an infornmational nmeeting would be held on June 19,
1990 to explain the change in the enploye's insurance plan from the WPS-HW
programto the Care Share Plan and said neeting took place on June 19, 1990.
The effective date of the change was Cctober 1, 1990.

8. Sonetine prior to August 15, 1990, the following notice was posted
at the Pleasant View Nursing facility:

I nformational Meeting for Non-Representative Enpl oyees

There will be an (sic) neeting for any non-uion (sic)
enpl oyee i nterested in tal ki ng to a uni on
representative on Wdnesday, August 15th, at 5:15 in
the First National Bank Community Room

This nmeeting is being held to discuss the possibility
of formng a union for those enployees not currently
represented by one of the bargaining units. Furt her
information as a result of this neeting wll be
furni shed to non-uni on enpl oyees at a |l ater date.

M chael Doyle was informed by the Nursing Home Director that Janet
Pensi nger was responsi ble for the notice. Janet Pensinger is the Lead Conputer
Qperator/Fiscal derk who works in the accounting office which is part of the
County derk's office. Doyl e then spoke to Pensinger indicating that he was
upset about the notice and that not everyone who nmight be eligible to be in the
bargaining unit was inforned of the neeting. Pensinger told Doyle that it was
none of his business. Doyl e responded that if the notice was done on County
paper and on County tine, then it was his business.

9. The August 15, 1990 neeting occurred as scheduled. On Septenber 18,
1990, the Union field a petition for election anobng enployes not then
represented by a labor union and the County was inforned of this fact by a
letter to Mchael Doyl e dated Septenber 18, 1990.

10. On Cctober 1, 1990, the County inplenented the change in health
i nsurance pursuant to the Resol ution passed on June 12, 1990.

11. That on an unspecified date in Cctober, 1990, M chael Doyle, Janes
Wss and Al Zul ke, Head of the County's Accounting Departnent in the derk's
office, had a conversation in Zulke's office. The door was open and Doyl e was
in the doorway during the conversation. Janet Pensinger's desk is one to two
feet fromthe doorway as Zulke is Pensinger's supervisor. Doyle said to Zul ke
and Wss that if the vote favored the Union the six percent raise would be out
the wi ndow. Pensinger inforned the Uni on what she had overheard.

12. That the Union sent enployes an "Organi zi ng update dated Cctober 23,
1990 which stated, in part, as follows:

THE 6% QUESTI ON. .. Sone enpl oyees have expressed concern
over whether or not the County will honor the 6% wage
increase that is scheduled to take effect 1/1/91.

State law requires the County to maintain the "status
gquo" with respect to wages, hours, and conditions of
enpl oynent which (sic) an election petition is pending.
That neans that the County MJST honor the 6% across
the board wage increase for 1991 that was included in
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the salary resolution adopted by the County Board in
June of this year. A copy of that resolution is
attached for your reference. Any attenpt to rescind or
nodi fy the 1991 wage increase would be a "prohibited
practice" under Wsconsin |aw If AFSCME w ns the
representation election, then the County nust NEGOTI ATE
with the union over any changes in wages, hours, and
condi tions of enploynent. If the Union |oses the
election, then the County will once again have a free
hand i n determ ning your wages and fringes.

14. On Novenber 19, 1990, the parties stipulated to an election in the
bargaining unit and the election was scheduled for Decenber 19, 1990. On
Decenber 7, 1990, Pensinger, at Zulke's direction, prepared a draft of a
docurment addressed to Department heads and Bookkeepers indicating that fornerly
unrepresented enployes (those eligible to vote in the election) would not
receive the salary adjustment on January 1, 1991. This meno was kept on the
conputer and was not sent until the day after the election, Decenber 20, 1990,
when it was dated and sent to Departnent Heads and Bookkeepers.

15. On Decenber 13, 1990, Chairnan Hoesly sent a letter to all

bargai ning unit enployes urging themto vote "No" in the election schedul ed by
t he Conmmi ssion for Decenber 19, 1990, which stated in part, as follows:

In the last couple of weeks, | have been asked many
guestions about how Green County's relationship wth
you could change if the Union gets elected. I have
been asked whether, if the Union won, the enployees
woul d receive nore or |less benefits. | cannot tell you
what your wages or benefits will be because | do not
know. However, | do know that all of your existing

wages, hours and other conditions of enploynent are
negoti able. This neans that you could end up with nore
or less than what you currently have.
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16. On Decenber 19, 1990, the Commission held the election in the
bargaining unit and the Union prevail ed. No objections to the election were
filed within the time period for filing objections.

17. The County's Personnel and Labor Relations Committee was schedul ed
to meet on Decenber 26, 1990 to discuss various itens including the
i mpl emrentation of the 6% increase. The Union, by a letter dated Decenber 21,
1990 addressed to the Committee Chairnan, indicated that its position was that
the failure to grant the 6% increase would be a prohibited practice and that a
Uni on representative would be at the Courthouse on Decenber 26, 1990 to di scuss
the matter.

18. On Decenber 26, 1990, M. Bernfeld tel ephoned M. Col dberg inquiring
about the 6% increase and M. Goldberg indicated he would call back |ater.
Col dberg did so indicating that the County would grant the 6% increase on 1-
1-91 if the Union agreed not to seek any other inprovenent in wages or other
nonetary conpensation paid to these enployes for the 1991 cal endar year. M.
Col dberg indicated that as a result of the election, the enployes changed
status from unrepresented to represented and the June 1990 Resolution no
| onger applied to them

19. By a letter dated Decenber 26, 1990, from M. Goldberg to
M. Bernfeld, the same proposal was given. By a letter dated Decenber 28, 1990
fromM. Bernfeld to M. Goldberg, the Union rejected the proposal nade by M.
Col dberg and reiterated its position that the County was obligated to give the
enpl oyes the 6% i ncrease previously authorized on June 12, 1990.

20. The County did not give the enployes in the bargaining unit set
forth bel ow the 6% wage i ncrease on or after 1-1-91 to be effective 1-1-91.

21. On January 8, 1991, the Union was certified by the Comm ssion (Dec.
No. 26700-A) as the exclusive collective bargaining representative of all
enpl oyes in a bargaining unit described as foll ows:

Al regular full-time and regul ar part-tinme enpl oyes of
Green County, excluding elected officials, professional
enpl oyes, nmanagerial enployes, supervisory enployes,
confidential enployes, and enployes in previously
certified or recogni zed bargai ning units.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Geen County by its wunilateral refusal and failure to grant
bargaining unit enployes the 6% wage adjustment in accordance wth its
Resol ution 6-8-90 effective 1-1-91, discrimnated against said enployes to
di scourage and in reprisal for the exercise of the right of enployes to engage
in concerted activity and has engaged in and is engaging in prohibited
practices within the neaning of Secs. 111.70(3)(a)3 and 1 of the Muinici pal
Enpl oynent Rel ati ons Act.

The Union has failed to denonstrate by a clear and satisfactory
preponderance of the evidence that representatives of the County threatened to
wi t hhold paynment of the 6% increase effective 1-1-91 for enployes of the
bargaining unit if said enployes voted to be represented by the Union, and
therefore, the evidence fails to denonstrate that G een County violated Sec.
111.70(3)(a)1 of the Municipal Enploynent Rel ations Act.

3. The Union has failed to denpnstrate by a clear and satisfactory
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preponderance of the evidence that G een County has refused to bargain with it
in violation of Sec. 111.70(3)(a)4 of the Minicipal Enploynent Relations Act.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner makes the follow ng

ORDER 2/

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
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I T 1S HEREBY ORDERED

1. That those portions of the Conplaint alleging independent violations
of Sec. 111.70(3)(a)l and (3)(a)4, Stats., are hereby di sm ssed.

evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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2. That Green County, its officers and agents shall inmmediately:

A Cease and desist from discrimnating against
enployes regarding the exercise of rights
protected by Sec. 111.70(2), Stats., by

i mpl enmenting unlawful unilateral changes in wages
for enployes in the bargaining unit.

B. Take the following affirmative action which the
Examiner finds will effectuate the policies of the
Muni ci pal Enpl oynent Rel ati ons Act:

1. I mediately inplement the 6% wage increase
and make all enployes in the bargaining unit
whole for the loss of wages due to the
refusal to inplenent the 6% raise effective
1-1-91, pursuant to Resolution 6-8-90, wth
interest at the statutory rate 3/ on nonetary
| osses experienced.

2. Notify all enployes in the bargaining unit
represented by the Union, by posting in
conspicuous places on its premses where
notices to such enployes are usually posted,
a copy of the Notice attached hereto and
mar ked "Appendix A". The notice shall be
signed by an authorized representative of the
County and shall remain posted for thirty
(30) days thereafter. Reasonable steps shall
be taken by the County to insure that said
notices are not altered, defaced or covered
by other material.

3. Notify the Wsconsin Enploynent Relations
Conmission in witing, wthin twenty (20)
days following the date of this Oder, as to
what steps have been taken to conply
herewi t h.
Dated at Madi son, Wsconsin this 20th day of Septenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Lionel L. Crow ey, Exam ner
" APPENDI X A"

3/

The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the tine the conplaint was initially filed with the agency.
The instant conplaint was filed on Jan. 25, 1991, when the Sec. 814.04(4)
rate was "12 percent per year." Section 814.04(4), Ws. Stats. Ann.
(1986). See generally WIlnot Union H gh School District, Dec. No. 18820-
B (WERC, 12/83) citing Anderson v. LIRC, 111 Ws.2d 245, 258-9 (1983) and
Madi son Teachers Inc. v. WERC, 115 Ws.2d 623 (CtApp |V, 1983).
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NOTI CE TO ALL EMPLOYES

As ordered by the Wsconsin Enploynent Rel ati ons Commi ssion, and in order
to effectuate the policies of the Minicipal Enployment Relations Act, we notify
our enpl oyes that:

1. W will not discrimnate against enployes for the
exercise of rights protected by Sec. 111.70(2),
Stats., by inmplenmenting unlaw ul uni | ateral
changes i n wages.

2. W will inmediately inplenent the 6% wage increase
and we wll rmake whole present and forner

bargaining unit enployes now represented by
Counci| 40, AFSCME, AFL-CO for wage |osses
experienced by our failure to inplenent the six
percent (6% wage increase effective 1-1-91
pursuant to Resolution 6-8-90 and we wll pay
affected enployes interest on the nonetary |osses
experi enced.

Dated at Monroe, Wsconsin this day of Septenber, 1991.
G een County
By

THI'S NOTI CE MUST BE POSTED FOR THI RTY (30) DAYS FROM THE DATE HEREOF AND MUST
NOT BE ALTERED, DEFACED CR COVERED BY ANY NATERI AL.

GREEN COUNTY

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

In its conplaint as anended, the Union alleged that the County violated
Secs. 111.70(3)(a)l, 3 and 4, Stats., by threatening to wthhold a six
percent 6% pay increase it had previously announced if enployes voted to be
represented by the Union, by wthholding inplenentation of said six percent
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wage increase on and after 1-1-91, and alternatively, by changing the health
i nsurance policy for enployes effective 10-1-90. The County answered the
conplaint denying that it had commtted any prohibited practices and
affirmatively asserting that as a result of the election held on Decenber 19,
1990, bargaining unit enployes becanme represented and thus were excluded form
the provision of the Resolution providing for the six percent (6% increase.

Uni on's Position

The Union contends that the County by its failure to inplenent the 6%
wage increase effective 1-1-91, as well as its continuing failure to inplenent
it for enployes eligible to vote in the representation election and now
represented by the Union, has and is comitting prohibited practices in
violation of Secs. 111.70(3)(a)l, 3 and 4, Stats. Alternatively, the Union
asserts that the County has violated and continues to violate Chapter 111.70 by
its change in insurance benefits for enployes during the pendency of the
representati on question. The Union submits that the County has historically
granted wage increases to unrepresented enployes, annually or bi-annually,
effective January 1 of each year, and on June 12, 1990, the County approved a
wage increase of 4.25% effective January 1, 1990, a reduction in the health
i nsurance program effective Cctober 1, 1990 and a 6% wage increase effective
January 1, 1991. It points out that the County took this action two nonths
before the first enploye contact with the Union and three nonths before the
Union notified the County of its interest in organizing certain unrepresented
enpl oyes. It argues that the County's action on June 12, 1990 was clearly a
package and the County's argunents that these were independent events is sinply
not true. It insists that enployes expected the entire package would be
i npl enrented as approved and the package becane the status quo. It notes that
the County conplied with parts 1 and 2, even though the change in insurance
occurred during the Union's organizing drive, but then the County unlawfully
changed the status quo with respect to part 3 of the package by refusing to
i npl emrent the 6% increase, thereby engaging in pre- and post-certification
m sconduct . It maintains that the County cannot claimthat it naintained the
status quo when it inplenented the change in the health insurance program and
when it refused to inplenent the 6% wage increase as it is trying to have it
bot h ways. The Union takes the position that the County has interfered with
enpl oyes and discrimnated agai nst them because of their concerted activity.
It clainms that the County's refusal to restore the status quo by
unconditionally inplementing the 6% wage increase constitutes a refusal to
bargain in good faith.

The Union, referring to the Conmssion's decision in Grant County, Dec.
No. 21567-B (WERC, 1/85), asserts that unilateral changes in wages, hours and
wor ki ng conditions which are unlawmfully notivated or likely to have an unl awf ul
i mpact on the exercise of enploye rights are prohibited, but where they are
based on neutral factors unrelated to the organizing canpaign, then such a
change is lawful. The Union also cites School District of Wsconsin Rapids,
Dec. No. 19084-C (VERC, 3/85), wherein the Comm ssion adopted the dynamc view
of the status 9%70. It contends that the County's reliance on Wsconsin Rapids,
supra, msses the point as the 6% increase was no |onger discretionary because
of the June 12, 1990 County Board Resolution and the dynamic status quo
required that it be inplenented just like sick |eave, vacation, holiday or
other benefits that had been adopted at a prior time at the County's
di scretion, and thus the denial of the wage increase was a unilateral change in
the status quo. It argues that the County's decision to deny the newy forned
bargaining unit the 6% wage increase was directly related to the organizing
canpai gn and the el ection.

The Union subnmits that the County interfered with and coerced enployes in
the exercise of their rights. It avers that the conversation between Doyl e,
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Wss and Zulke to the effect that the County would w thhold the 6% increase
whi ch took place within earshot of Pensinger, a known Union contact person, was

calculated to intimdate and threaten enployes. It also alleges that the meno
to departnments that Pensinger was instructed to type concerning the withhol ding
of the increase was to obstruct enploye rights. It also argues that the

Decenber 13, 1990 letter by the County Chairnman constituted interference. The
Union clains that the County's "proposal" of Decenber 26, 1990 is blatant
interference with the rights of enployes as it sought enployes to give up their
right to bargain or the 6% would be held hostage and negotiations would be
futile as 6%is all the County would offer.

The Union naintains that the denial of the 6% increase is discrimnatory
and violates Sec. 111.70(3)(a)3 Stats., because it was withheld by the County
because of its hostility to the enployes' concerted activity and was in
retaliation for the vote for representati on on Decenber 19, 1990.

The Union disputes the County's claim that the enployes were no |onger
"unrepresented" and therefore, the County was not obligated to grant them the
6% i ncrease. The Union asserts that neither the date of the election nor the
date of certification is nmaterial as the 6% was part of the status quo which
was unlawfully changed. However, the Union notes that the enployes were not
represented until January 8, 1991 but were unrepresented on the effective date
of the 6% increase. The Union notes that there was no duty to bargain before
January 8, 1991 and the fact that the actual pay date occurred after the date
of inplementation made no difference. The Union argues that the County's
refusal to grant the 6% after January 8, 1991 constituted a refusal to bargain
in violation of Sec. 111.70(3)(a)4, Stats. It clainms that the County's denand
of Decenber 26, 1990 has not been withdrawn and is patently unreasonable and
evi dences bad faith bargaining.

Alternatively, the Union argues that if no violation of MERA is found due
to the County's failure to grant the 6% wage increase, then the County should
be ordered to restore the health insurance benefits to the pre-Cctober 1, 1990
| evel because both were part and parcel of a package of changes inplenented on
June 12, 1990 whereby health benefits were decreased for an increased wage, and
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if one is not granted, then the status quo includes the pre-Cctober insurance
benefit |evels.

The Union asks that the County be directed to inplenent the 6% wage
increase retroactive to 1-1-91 with interest as well as all other appropriate
relief, or alternatively, restoration of the pre-Cctober 1, 1990 | nsurance
benefits and a nake whole order as well as all other appropriate relief.

County's Position

The County contends that the inplenentation of the 6% raise on 1-1-91
woul d have been a unilateral change in the dynanmic status quo and a violation
of MERA. It further asserts that the June 12, 1990 Resolution applied only to
enpl oyes who were unrepresented on 1-1-91 and as these enployes were
represented prior to that time, the Resolution no |onger applied to them Wth
respect to the inplenentation of the insurance changes in QOctober, 1990, the
County argues that these were neutral and appropriate. The County insists that
its actions were consistent with the dynamc status quo. Citing Wsconsin
Rapi ds, supra, the County alleges that the policy behind the dynam c status quo
doctrine is to continue the conditions of enploynent which existed at the tine
i medi ately preceding the new bargaining relationship and which change over
time consistent with an enployer's past and planned practices as well as the

enpl oyes' reasonable expectations. It notes that the dynamic status quo
requi res enployers to continue wage adjustnents which are non-di scretionary an
automatic while prohibiting the granting of discretionary adjustnents. It

i nsists that the dynam c status quo requires continuation of those benefits and
conpensation arrangenents which by clear terns or historical application should
be continued during the initial bargaining process. The County clainms that it
foll owed the dynam c status quo by granting discretionary benefits and wages to
enpl oyes prior to their electing the Union as their representative as well as
automati ¢ nondi scretionary benefits. It points out that it granted the 4.25%
wage increase and made the health insurance changes when enployes were still
unr epr esent ed. The County argues that by its clear terns, the June 12, 1990
Resolution was limted to unrepresented enployes and as of 1-1-91, the enpl oyes
were represented, so the 6% pay increase would have violated the status quo.
It clainms that the pay plan and benefits cannot be viewed or frozen as of the
date the Resolution was passed because it would be inpossible for an enployer
to respond to the need for legitimate changes once an organi zi ng canpai gn began
and would lead to absurd results. It insists that had an enploye gone to a
different bargaining unit, that enploye could not expect the 6% increase and
here too a change from unrepresented to represented status is no different and
therefore these enployes are not eligible for the increase. It takes the
position that enployes were represented as of 1-1-91 so any increase was
discretionary, and historically the wage increase was subject to bargaining
with the newy elected union. It contends that there was no reasonable
expectation by the enployes that they would get the 6% raise as evidenced by
the Union's "Organi zing Update" dated COctober 23, 1990. The County sunmarizes
that the wthholding of the 6% increase was consistent with the County's
June 12, 1990 Resolution, its past practice, the reasonable expectation of
enpl oyes and the rationale in Wsconsin Rapi ds, supra.
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The County clains that its actions were neutral on their face as well as
on the wunderlying intent. It notes that it is not a violation of the
status quo doctrine to take wunilateral actions during the pendency of an
election unless the actions are notivated by anti-union aninmus or have a
coercive effect on the exercise of enployes' rights. It points out that the
actions taken by it pre-date the unionization canpaign and were carried out
according to the Resolution's requirenents. The County insists that the
Resol ution cannot be viewed as a package but each elenent is separate. It
submits that the enployes changed their status from nonrepresented to
represented, thereby renoving thenselves voluntarily from the application of
t he Resol uti on.

The County argues that the Union nmust bargain the 1991 pay increase just

like all other represented units. The County denies that it has refused to
bargain in violation of Sec. 111.70(3)(a)4, Stats., because it had no
obligation to bargain with the Union until after it was certified and the

evidence failed to show any refusal to bargain after certification. The County
indicates that its offer to grant the increase with the Union refraining to ask
for more during 1991 was a reasonable and responsible way to handle the
si tuati on. It notes that the Union's argunents on bad faith bargaining deal
with actions from | ate Decenber, 1990 and through January 4, 1991 which was
prior to the date of certification. The County insists the Union has failed to
prove any actions by the County had a chilling effect on the election or
bar gai ni ng process. It alleges that a union organizer's eavesdropping on a
conversation of three supervisors does not create a violation. I't concl udes
that the evidence establishes that the County wants to bargain over the wage
raise for 1991 the same as all other bargaining units and the Union wants a
unilateral raise. It asks that the conplaint be dismssed.

DI SCUSSI ON
Al eged Violation of Sec. 111.70(3)(a)1, Stats.

Section 111.70(3)(a)l, Stats., provides that it is a prohibited practice
for a nunicipal enployer "to interfere with, restrain, or coerce nunicipal
enployes in the exercise of their rights guaranteed in sub. 2.
Section 111.70(2), Stats., provides as foll ows:

(2) RIGHTS OF MJN Cl PAL EMPLOYES. Muni ci pal
enpl oyes shall have the right of self organization, and
the right to form join or assist |abor organizations,
to bargain collectively through representatives of
their own choosing, and to engage in [awful, concerted
activities for the purpose of collective bargaining or
ot her nutual aid or protection.

A violation of Sec. 111.70(3)(a)l1, Stats., occurs when a nunicipal enployer's
conduct has a reasonable tendency to interfere with, restrain or coerce
enmployes in the exercise of their Sec. 111.70(2) rights. 4/ In order to
prevail on its conplaint of interference, the Union nust denonstrate, by a
clear and satisfactory preponderance of the evidence, that the County's conduct
contained a threat of reprisal or promse of benefit which would tend to
interfere with the exercise of the enployes' Sec. 111.70(2) rights. 5/ It is

4/ WERC v. Evansville, 62 Ws.2d 140 (1975).

5/ Western Wsconsin V.T.AE. District, Dec. No. 17714-B (Pieroni, 6/81)
aff"d by operation of Taw, Dec. No. 17714-C (WERC, 7/81); Drummond Jt.
School District No. 1, Dec. No. 15909-A (Davis, 3/78) aff'd by operation
of Taw, Dec. No. 15909-B (WERC, 4/78); Ashwaubenon School District, Dec.
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not necessary to prove that an enployer intended to interfere with enployes or
that there was actual interference. 6/

The Union clains an independent violation of Sec. 111.70(3)(a)l, Stats.
from the conversation of Doyle, Wss and Zul ke overheard by Pensinger with
respect to the withholding of the 6% increase should the Union prevail in the
petition for election. The conversation occurred sonmetinme in Cctober, 1990. 7/
At that tinme, the petition for election had been filed 8/ but no stipulation
for an election had been reached 9/ and no election had been directed. The
evi dence shows that the conversation was not directed to Pensinger nor was it
apparent that the election would take place in the imediate future as it
appears that other bargaining representatives mght be involved and a hearing
required. 10/ This incident is insufficient to establish any threat of
reprisal or promse of benefit. The Union further points to Pensinger's being
instructed to type up a docunent to be distributed to departments which |isted
enpl oyes who would not get the 6% increase. Pensinger typed this on the
conputer on Decenber 7, 1990 and it was not sent until Decenber 20, 1990. 11/
This again was not a direct comunication to Pensinger and appears to be part
of her normally assigned duties. The docunent was not addressed to and was not
sent to bargaining unit enployes. It is concluded that this does not cone
within the proscribed conduct so as to constitute interference. The Union al so
points to the January 4, 1991 neno from the County Clerk to Departnent Heads.
12/ The record failed to prove that enployes were ever sent this docunent or
had notice of it. 13/ The Union also asserts that the Decenber 13, 1990 letter
sent to potential voters constituted interference. 14/ It is generally
recogni zed that an enployer has free speech rights and renarks are generally
not violative of Sec. 111.70(3)(a)l Stats., wunless they contain inmplicit or
express threats of reprisal or prom ses of benefit. 15/ A review of the letter
indicates that it is anbiguous and viewed in its entire context fails to
establish any inplicit or express threats of reprisal or promse of benefits.
Pensinger testified that she felt threatened as foll ows:

A | felt threatened, and the enployees mnight not
have been told this directly by Mke Doyle or sone

No. 14774-A (WERC, 10/77).

6/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84).
71 TR-111.

8/ Ex- 2.

9/ Ex- 26.

10/ I d.

11/ TR-112-113, Ex-20.

12/ Ex- 33.
13/ TR-277.
14/ EX- 32.

15/ Cedar Grove - Belgium Area School District, Dec. No. 25849-B (VERC,
5/91).
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other nenber of the County Board or their
departnent head, but the feeling always existed
that we may not get the six percent if the Union
was voted in. It was always there, sonething we
tal ked about on break and at the Union neetings,
and was always a factor and sonething that we
definitely wondered what they woul d do.

(By M. ol dberg)
Q And the basis for that is because the pay increase
applied only to nonrepresented enpl oyees?

A No. we didn't feel that it should be a threat, but
we knew the County's past history that if they
could do something like this, they would. The
County's past history has been to give pay
increases to nonrepresented enployees, and then
when they becone nenbers of a bargaining unit,
they take them away. 16/

The nere feeling of what mght happen is not sufficient to
i nterference. The Union also insists that the County's

denonstrate

proposal  of

Decenber 26, 1990 17/ constitutes interference. The record establishes that
the letter was in response to the Union's inquiry to the County as to
i npl enentation of the 6% wage increase. 18/ The County's response was to
confirm that it would be wthholding the 6% wage increase based on its

interpretation of the Resolution but it would grant the 6% wage

increase if

agreenment could be reached on waiving bargaining on economic itens for 1991.

This offer to resolve the parties' respective positions was not
reprisal or prom se of benefits but

16/ TR-135.
17/ Ex- 24.

18/ TR-217- 219, 224-226.
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ther an offer of settlenment to resolve a legal dispute and potential
itigation between the parties. Thus, the "proposal" did not constitute
terference.

- o

r
!
I

>

It is a violation under Sec. 111.70(3)(a)l, Stats., for a nunicipal
enployer to nake a wunilateral change in the wages, hours and conditions of
enmpl oynent during the pendency of an election that would be likely to interfere
with the enployes' free choice in that election. 19/ A unilateral change
denyi ng the pendency of an election is not a per se violation and no viol ation
can be established where the change pre-dates the Union's organizational
canpai gn and was based on neutral factors. 20/ The change in health insurance
benefits falls squarely within this rule, and thus, the insurance benefits
change on Cctober 1, 1990 did not violate Sec. 111.70(3)(a)l, Stats. It is the
general rule that the granting of a wage increase during a union organizing
canpaign or a pending election, where the purpose is to interfere with the
enpl oyes' rights to organize, constitutes interference. 21/ The rationale for
this is stated as foll ows:

The danger in well timed increases in benefits is the
suggestion of a fist inside the velvet glove. Enployes
are not likely to mss the inference that the source of
benefits now conferred is also the source from which
future benefits nust flow and may dry up if it is not
obl i ged. 22/

It has also been held that the granting of benefits after an el ection has
been held but before the time for filing objections has passed or while
objections are pending also violates this principle. 23/ In those cases an
enpl oyer unilaterally granted wage increases after the Union |lost the election
whi ch woul d di scourage uni on support in a subsequent election.

Li kewi se, it has been held that the withhol ding of nornal wage increases
whi ch woul d have been granted except for the presence of the union during the
pendency of an election also constitutes interference because enployes could
not miss the fact that no increase was given because of the presence of the
union which interferes with the free choice of enployes. 24/

Here the six percent (6% wage increase which was to be effective 1-1-91
was wi t hhel d. This occurred after the election was held and the time for
appeal had run. Assuming that the six percent (6% increase was a condition of
enpl oynent, the withholding did not interfere with the right of enployes to
organize or their choice of representation because those events had already
taken place and all that remained was a ninisterial act of issuing the
certification by the Conmission. Thus, there was no independent violation of

19/ Grant County, Dec. No. 21567-A (Honeyman, 8/84) aff'd Dec. No. 21567-B
(VERC, 1/85).

20/ | d.

21/ NLRB v. Exchange Parts Co., 375 U. S. 405 55 LRRM 2098 (1964).

22/ | d.

23/ Village of dinton, Dec. No. 14141-B (Greco 6/76) aff'd by operation of
[aw, Dec. No. 14141-C (VERC, 7/76).

24/ NLRB v. Dothan Eagle, Inc., 434 F.2d 92, 75 LRRM 2531 (5th Cir., 1970).
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Sec. 111.70(3)(a)l, Stats., because there was no threat or prom se which tended
to interfere with the exercise of enployes' free choice, that choice having
al ready been exerci sed.

Alleged Violation of Sec. 111.70(3)(a)4, Stats.

Both parties have relied on Wsconsin Rapids 25/ with the Union asserting
the County violated the status quo and the County insisting it maintained the
status quo. The Conmission stated the principles underlying the naintenance of
the status quo as foll ows:

It is well settled that, absent a valid defense, a
unilateral change in the status guo wages, hours or
condi tions of enploynent--either during negotiations of
a first agreement or during a hiatus after a previous
agreenent has expired--is a per se violation of the
MERA duty to bargain. Unilateral changes are
tantanount to an outright refusal to bargain about a
mandat ory subject of bargaining because each of those
actions wundercuts the integrity of the collective
bargai ni ng process in a manner inherently inconsistent
with the statutory nandate to bargain in good faith
In addition, an enployer's unilateral change evidences
a disregard for the role and status of the mgjority

representative whi ch di sregard is i nherently
inconsistent with good faith bargaining. (Gtation
omtted).

It rmust be noted that these principles of maintaining the status quo are
related to the duty to bargain. Section 111.70(3)(a)4, Stats., provides in
part, as foll ows:

An enpl oyer shall not be deened to have refused to
bargain until an election has been held and the results
thereof certified to the enpl oyer by the Comm ssion.

The Commi ssion has held that an enployer's duty to bargain comrences as
of the date of certification. 26/ Here, the Union was not certified unti
January 8, 1991. 27/ This occurred after January 1, 1991, and there was no
duty to bargain prior to January 8, 1991, so that the status quo requirenent
set forth in Wsconsin Rapids, did not apply to January 1, 1991 wage i ncrease.

The Commission in Wsconsin Rapids recognized that different principles
applied prior to certification than after as stated as foll ows:

Ther e is a difference bet ween t he statutory
requi renents applicable prior to the attachnent of a
duty to bargain but during an organi zi ng canpai gn and
the statutory requirenents applicable after a |[abor
organi zation has attained exclusive representative
status. As an exanple, during an organi zi ng canpaign

an enployer would be required to continue to grant
di scretionary increases in the same general nanner as

25/ Deci si on No. 19084-C (WERC, 3/85).

26/ Anery School District, Dec. No. 25827 (WERC, 12/88).

27/ Ex- 31.
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bef ore the organi zi ng canpai gn began, even where such
woul d i nvol ve substantial enployer discretion. Once a
uni on attains exclusive representative status, however,
the enployer is required to fulfill its duty to bargain
before making any further changes that would involve
substantial enployer discretion. (Ctation omtted).

The undersigned finds that no duty to bargain had attached as of 1-1-91 so the
status quo principles set forth in Wsconsin Rapids were not applicable.
Rather the statutory requirenents applicable during the organizing canpaign
applied to the wthholding of the January 1, 1991 increase. Al t hough the
County continued to withhold granting the 6% increase after January 8, 1991
when the duty to bargain was applicable, this did not bring the w thhol ding of
it within the duty to bargain status quo and thus, no violation of
Sec. 111.70(3)(a)4, Stats., has been established.

Al leged Violation of Sec. 111.70(3)(a)3, Stats.

Section 111.70(3)(a)3, Stats., provides that it is a prohibitive practice
for a municipal enployer:

To encourage or discourage a nenbership in any
| abor organization by discrimnation in regard to
hiring, tenure, or other terns or conditions of
enpl oynent .

To establish discrimnation, it nust be shown by a clear and satisfactory
pr eponder ance of the evidence that:

1) The enploye was engaged in protected, concerted
activity;

2) The enpl oyer was aware of said activity;

3) The enpl oyer was hostile to such activity;

4) The enployer's action was based at |least in part
on said hostility. 28/

In certain cases, proof of anti-union notivation is unnecessary. In
these cases, the enployer's conduct is inherently destructive of inportant
enpl oye rights which includes participation in protected concerted activities.
29/

In the instant case, the enployes participated in an election, a clearly
protected activity and the County was obviously aware of such activity,
therefore the first two elenments have been established. The enpl oyes were not
granted the six percent wage increase while others were. This would clearly be
discrimnation in regard to terns and conditions of enploynent provided that
the 6% wage increase was a condition of enploynent. This discrinination would
be inherently destructive of the right of enployes to select a bargaining
representative and is no different than unilaterally reducing wages because
enpl oyes selected the Union as their bargaining representative. The County has

28/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87)
aff'd by operation of Taw, Dec. No. 23232-B (WERC, 4/87); Kewaunee
County, Dec. No. 21624-B (WERC, 5/85); City of Shullsburg, Dec.
No. 19586-B (WERC, 6/83); Fenninore Community Schools, Dec. No. 18811-B
(VERC, 1/83).

29/ NLRB v. Geat Dane Trailers, Inc., 388 U S 26, 65 LRRM 2465 (1967).
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asserted that the six percent increase was not a condition of enploynment. The
Conmi ssion has stated that where there has been a clear unequivocal enployer
conmitnent to grant a wage increase prior to the start of union organization
activity, then the w thholding of such increase during the pendency of an
election would violate Sec. 111.70, Stats. 30/ Here, the pronise of a wage
increase of a definite size which was to be put into effect on a definite date,
whi ch prom se was made some six nmonths prior to that date and two nonths before
the hint of any union organization falls within the rule that conditions of
enpl oynent include what an enployer has announced it <clearly intends to
grant. 31/ The court in NLRB v. United Aircraft Corp. 32/ stated as foll ows:

..., it is difficult to imagine discrimnatory
enpl oyer conduct nore likely to discourage the exercise
by enployes of their rights to engage in concerted
activities that the refusal to put a scheduled wage
increase into effect because the enployes, four days
before, selected a union as bargai ning representative."

The enployer's legal duty is to proceed in these matters as if the union had
not been on the scene. 33/ Thus, it must be concluded that the six percent
wage increase was a condition of enploynent and the wthholding of it
di scrim nated agai nst the enployes' right to select a bargai ning representative
in violation of Sec. 111.70(3)(a)3, Stats.

The County has asserted certain defenses to support its position even if
the six percent was a condition of enploynent. The first is that the
Resol ution specifically applied to nonrepresented enployes and these enployes
removed thenselves from coverage by selecting the Union to represent them
Putting aside the fact that the Union was not certified until January 8, 1991
so the argunent of when the enployes are represented or not need not be
answered, the argunment made by the County, if accepted would nmean that the six
percent wage increase was conditioned on the absence of a union organization
and el ection. Conditioning the prom se of a wage increase on the absence of
union organization would itself be a prohibited practice. Essentially the
County is arguing that the Resolution was stating that it would give enployes a
six percent raise provided they would not vote for union representation. This
would clearly be interference and a violation of Sec. 111.70, Stats. Thus,
this argunent nust be rejected as its acceptance would result in a finding of
i nterference.

The County has also argued that it is required to walk a very narrow |line
to successfully nmeet its responsibilities to its enployes. It submts that it
is a prohibited practice to grant pay increases during canmpai gn and bargai ni ng
periods and also a prohibited practice to refuse to grant wage increase during
the sane period. It submits that the Union wants the six percent increase
wi t hout bargaining and still nore through bargaining. dearly, the granting of

30/ Washi ngt on County, Dec. No. 7694-C (VERC, 9/67).

31/ Arnstrong Cork Co. v. NLRB, 211 F.2 843, 33 LRRM 2789 (5th Gr., 1954;
NLRB v. Dothan Eagle, Inc., 434 F.2d 93, 75 LRRM 2531 (5th Gr. 1970);
NLRB v. United Aircraft Corp., Hamlton Standard Div., 490 F.2d 1105,
1109, 85 LRRM 2263 (2d Gr. 1973); Pacific Southwest Airlines, 201 NLRB
647, 82 LRRM 1298 (1973).

32/ 490 F.2d 1105, 85 LRRM 2263 (2nd Cir., 1973).

33/ Dan Howard Mg. Co., 158 NLRB 805 (1966).

-19- No. 26798-A



a wage increase if it is not a condition of enployment and the wi thholding of a
wage increase if it is a condition of enploynment can subject the County to
prohibited practice charges for unilaterally altering a condition of
enpl oynent . The County would be put on the horns of dilemma and as it has
asserted, "the Union can't have its cake and eat it too." Were an enployer is
placed in a dammed if you do and damed if you don't position, it has been held
that there is no violation if the conduct is not illegally notivated but rather
a "good faith effort to conformto the requirenents of the law" 34/ Her e,
however, there was no dil emmma. The Union inforned the County that it was
required to grant the six percent increase. 35/ Wiile the County may not
unilaterally take certain action, the enphasis is on unilateral. Here, it was
clear beyond any doubt that the Union concurred on the six percent wage
increase and insisted that it be given. Thus, there was no dilema because
granting it was what the Union requested and the County would no |onger be
"dammed if it did." Thus, the withholding was not based on any fear of
violating the law by granting the six

34/ NLRB v. Dorn's Transportation Co., 405 F.2d 706, 70 LRRM 2295 (2nd Cr.,
1969) .

35/ Exs. 27 and 30.
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percent increase because the Union was not asserting any violation by the
County's granting it but rather was asserting just the opposite.

It appears that the reason for the withholding of the six percent raise
was to enhance the County's bargaining position prior to the Union's becom ng
certified. Acceptance of this position would logically allow an enployer to
alter all conditions of enployment after the objection period but prior to
union certification to inprove the Enployer's bargai ning position. In short,
the enployer could cut all wages, fringes and change working conditions just
before certification. This clearly would be destructive of the enployes' right
to select a representative of its choosing to bargain with their enployer.
Therefore, it must be concluded that the County's withholding of the six
percent (6% wage increase on 1-1-91 was because the enployes selected the
Union as its representative. The six percent was a condition of enploynent
whi ch the County could not unilaterally withhold and its unilateral failure to
implenent it was inherently destruction of inportant enploye rights. Thus, the
County t her eby vi ol at ed Sec. 111.70(3)(a)3 and derivatively,
Sec. 111.70(3)(a)l, Stats. Accordingly, the County has been ordered to
i medi ately inplenent the 6% wage increase effective 1-1-91 and nmake enpl oyes
whole for their |osses together with interest at the statutory rate as well as
the standard cease and desi st order and posting.

Dat ed at Madi son, Wsconsin this 20th day of Septenber, 1991.

By

Lionel L. Crow ey, Exam ner
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