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PROTECTI VE ORDER CONCERNI NG TRADE SECRETS
AND ORDER TO SHOW CAUSE

This matter is before the Examiner on the notion of Enployers Insurance
of \Wausau, A Mitual Conpany ("Wausau"), for a protective order covering
testinony and docunents subpoenaed by the conplainants from Del ores d ancey,
VWausau's Vice President of Goup Services and Caim Admnistration. VWausau
appeared by its corporate counsel, Kris Wirauch, and by Robert J. Dreps of
LaFollette & Sinykin. The parties appeared by their counsel of record in this
proceedi ng, Robert C. Kelly for the conplainants and Jack D. Wl ker for the
respondents.

VWausau has noved for a protective order on the grounds that the
subpoenaed i nformation about its claimprocessing procedures is proprietary and
confidential property which constitutes valuable trade secret information.
Based upon ny review of the documents and the prelimnary testinmony of Delores
C ancey, and having heard the argunents of counsel, | find that Wausau has
showmn good cause for the entry of a protective order pursuant to
Sec. 804.01(3), Stats.

IT I'S HEREBY ORDERED that Wausau's notion for the entry of a protective
order is granted, and pursuant to the Commission's authority wunder
Sec. 111.71(1), Stats., and ERB 10.11, 10.16 and 10.18, Ws. Admin. Code, it is
further ordered that:

1. This Order may be changed for good cause upon notion of any
party, wth ten days' notice to Wwusau as
provi ded in paragraph 4 follow ng.

2.This Oder shall govern production of the follow ng
docunents, including all copies, excerpts and
sunmaries thereof, as well as any and all
testinony relating to such docunents and/or
relating to t he confidenti al i nformation
contained in such docunents: Al witten

guidelines or procedures wused by Wausau in
processing clains from clainmants under the RUSD
Health and Dental Care Plan, including nedical

and dental UCR guidelines, preadm ssion review
gui delines, concurrent review guidelines and
nedi cal and dental consultant review guidelines,

and UCR det erm nati ons and claim flow
(collectively "Confidential WMaterial"). All

Confi denti al Mat eri al shal | be st anmped
" CONFI DENTI AL" by WAusau.
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3. Confidential Material shall be subject to the follow ng

(a)

(b)

(i)

(ii)

(iii)

(iv)

(v)

(c)

restrictions:

The parties may use Confidential Material only for

the purpose of preparing for and conducting the
proceeding (including appeals) and not for any
busi ness purpose what soever, and shall not give,
show, make available or communi cate  such
Confidential Material in any way to anyone
except those persons or parties specified in
sub- paragraph (b) below to whom it is necessary
that such Confidential Material be given or
shown for the purpose pernmitted wunder this
par agr aph.

Confidential WMaterial may be disclosed only in
accordance wth the terns hereof to the
fol | owi ng:

counsel of record and clerical,
par al egal and ot her st aff
enpl oyed by such counsel who
are assisting in the conduct
of the proceeding and for that
pur pose only;

no nore than one representative of each
party whose assistance counsel in
good faith requires in the conduct
of the proceeding;

no nore than one expert w tness or
consul t ant for each party
whose assistance counsel in
good faith requires in the
conduct of the proceeding;

the Conmission, any arbitrator,
nmedi ator or fact finder in the
proceeding (in the nmanner
provided in sub-paragraph (c)
her eof ) and Conmi ssi on
per sonnel ; and

court reporters enpl oyed in
connection w th t he
pr oceedi ng.

Al'l pleadings, exhibits or other materials filed
with or sent to the Conmi ssion, any arbitrator,
mediator or fact finder which incorporate or
di scl ose Confidential Mterial shall be |abeled
"Confidential -- Subject to Conmission Oder"
and filed with the Wsconsin Enpl oynent
Rel ations Comm ssion under seal, and shall
remain under seal unti | and unless the
Conmi ssi on orders ot herw se.

4. Each person given access to Confidential Material pursuant

to the terns hereof shall be advised that (i)
Confi denti al Mat eri al is bei ng di scl osed
pursuant to and subject to the terns of this
Oder and may not be disclosed other than
pursuant to the terms hereof, and (ii) that the
violation of the terns of the Oder (by use of
Confidential Material for business purposes or
in any ot her i mper m ssi bl e manner) may
constitute contenpt and subject the violator to
such renedies and/or penalties as nmay be
avai | abl e. Before any person not enployed by
the Commission is given access to Confidenti al
Material pursuant to paragraph 2(b) (ii) or
(iii) above, he or she nust acknow edge receipt
in witing of a copy of this Oder. A copy of
each such acknow edgement nust be sent to
Wausau' s counsel, Kris Wirauch, Corporate Legal
Department, \Wausau |nsurance Conpanies, 2000
Westwood Drive, Wausau, Wsconsin 54401 within
ten (10) days of its execution.

5.This order shall be binding throughout the proceeding

(i ncluding any appeal s) and after its
concl usi on. One copy of all briefs, pleadings
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or other filings wth the Conmssion which
incorporate or disclose Confidential Material
may remain in the possession of the parties'
counsel, but shall remain subject to the terns
and conditions of this Oder. Al other
Confidenti al Material shall be returned to
Wausau at the address set forth above wthin
three (3) days after the conclusion of the
proceedi ng (including any appeal s).

6. The provisions of this Oder shall govern the conduct of

t he pr oceedi ng and al | di scl osures of
Confidential Material as defined herein. The
parties may extend the provisions of the Oder
to additional docunents and testinony through
agreenent in witing or on the record at
depositions or other hearings in the proceeding
wi thout further Commission order or, failing
agreenent, nmay nove the Conmission to so extend
the Order.

7. The production or disclosure pursuant to this Oder of any

Confidential WMaterial by Wausau shall not waive
or prejudice its right to object to the
production or disclosure of other docunments or
information in the proceeding or any other
action.

8. The attorneys of record are responsible for conpliance with

9. This Oder

As the

the terns of this Order as to their own agents,

including, but not linmted to, access to and
control, duplication and distribution of
Confi denti al Mat eri al . Parties shall not

duplicate any Confidential Material other than
for filing with the Comm ssion under seal;
provided that counsel for each party shall be
permtted to make one copy for use in preparing

for and conducting the proceeding. Al such
copies shall be subject to the terms and
conditions of this Oder, including but not

limted to paragraph 5 requiring return to
VWausau.

shall be enforceable in the same manner as a
protective or der i ssued pur suant to
Sec. 804.01(3), Stats.

ORDER TO SHOW CAUSE

record to date denobnstrates that Conplainants have subpoenaed

docurments from Wausau nmore extensive than anything A & H Adnministrators, Inc.

was required to produce,

Conpl ai nants nay show cause in witing within fourteen

days fromthe date bel ow why the subpoena shoul d not be quashed with respect to

t he docunents.

Dated at Madi son, Wsconsin this 11th day of July, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
Chri st opher Honeyman, Exam ner
No. 26816-A
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RACI NE UNI FI ED SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
PROTECTI VE CRDER CONCERNI NG TRADE SECRETS
AND ORDER TO SHOW CAUSE

At the outset of the hearing in this matter, Conplainant Unions
subpoenaed certain insurance information from two insurance administrators, as
fol |l ows:

Al l witten guidelines or procedures used by (the
admnistrator) in processing clains from clainmants
under the RUSD Health and Dental Care Plan including
nmedi cal and dental UCR guidelines, preadm ssion review
gui del i nes, concurrent review guidelines and nedical
and dental consultant review guidelines, and UCR
determinations and claimflow

I dentical subpoenas were served on Kathleen N les, the Account Adm nistrator
formerly handling the District's account for A & H Adnministrators, Inc., and on
Del ores O ancey, Vice President for Goup Services and daim Adm nistration of

Enpl oyers Insurance of Wausau. Ni |l es appeared, gave testinmony, and was
excused, even though no docunmentary information was produced in response to the
A & H subpoena. Her testinmony was to the effect that much of the clains

handling by A & H was done without fornmal guidelines of the kind subpoenaed,
but the usual and custonmary rate guidelines were not produced even though
Niles' testinony denonstrated that such were in existence in docunentary form
Conpl ai nant did not press the natter.

Wien O ancey was called as a wtness, however, Enployers |nsurance of
Wausau (Wausau) interposed an objection, through its ~counsel, to any
requi renent that Cancey testify or produce documents pursuant to the subpoena,
at least without a protective order to keep Wausau's trade secrets secret.
Conpl ai nant Uni ons agreed, at the hearing, to the entry of a protective order,
but have since reversed their position. Respondent District, at the hearing,
declined to stipulate to entry of a protective order. As this was the first
instance in the Commssion's history of such a request, the undersigned opted
to request briefs on the issue, following brief testinony from Oancey as to
the nature of the material sought.

W sconsin's Uniform Trade Secrets Act 1/ defines a trade secret in the
follow ng terns:

(1) Definitions

(b) "Readily ascertainable" information does not
include information accessible through a |Iicense
agreement or by an enploye under a confidentiality
agreenent with his or her enpl oyer.

(c) "Trade secret" nmeans information, including a
formula, pattern, conpilation, program device, method,
technique or process to which all of the followng

appl y:

1. The information derives independent econom c val ue,
actual or potential, fromnot being generally known to,
and not being readily ascertainabl e by proper means by,
ot her persons who can obtain economc value fromits
di scl osure or use.

2. The information is the subject of efforts to
maintain its secrecy that are reasonable under the
ci rcumst ances.

Wth respect to trade secrets, Sec. 227.45 (1), Stats., provides in part that
.o "The agency or hearing examner shall give effect to all rules of
privilege recognized by |aw Basic principles of relevancy, materiality and
probative force shall govern the proof of all questions of fact." In turn,
Sec. 905.08 specifies the nature of the privilege concerning trade secrets as
fol | ows:

905.08 Trade Secrets. A person has a privilege, which may
be clained by the person or the person's agent or
enploye, to refuse to disclose and to prevent other
persons fromdisclosing a trade secret as defined in s.
134.90(1)(c), owned by the person, if the allowance of
the privilege will not tend to conceal fraud or

1/ Section 134.90, Stats.
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ot herwi se work injustice. Wen disclosure is directed,
the judge shall take such protective measure as the
interests of the holder of the privilege and of the
parties and the furtherance of justice nay require.

And Sec. 804.01 (3) sets forth the terns governing issuance of protective
orders generally:

(3) PROTECTIVE ORDERS. (a) Upon notion by a party or
by the person from who discovery is sought, and for
good cause shown, the court may make any order which
justice requires to protect a party or person from
annoyance, enbarrassnent, oppression, or undue burden
or expense, including but not Iimted to one or nore of
the follow ng:

1. That the discovery not be had;

2. That the discovery may be had only on specified
ternms and conditions, including a designation of the
time or place;

3. That the discovery may be had only by a nethod of
di scovery other than that selected by the party seeking

di scovery;

4. That certain matters not be inquired into, or that
the scope of the discovery be limted to certain
natters;

5. That discovery be conducted with no one present

except persons designated by the court;

6. That a deposition after being seal ed be opened only
by order of the court;

7. That a trade secret, as defined in s. 134.90 (1)
(c), or other confidential research, devel opnent, or
conmerci al information not be disclosed or be disclosed
only in a designated way;

Cl ancey's unopposed testinmony was to the effect that several types of
dat a were subpoenaed, which she identified as the usual and custonary fee file,
the operations nanual, and referral guidelines. Cancey testified that the UCR
file is a conbination of Wausau's own data and the data of an industry trade
association with respect to which Wausau had signed a nondi scl osure agreenent.

Cl ancey described the operations manual as a "very detailed" manual devel oped
over the course of 17 years, which specifies nethods and resources of claim
i nvestigation, which is available only to staff at or above the supervisory
| evel and which is reclainmed upon the enployee's ternmination. The other data
subpoenaed, C ancey testified, is nmaintained on a continuously updated conputer
file, and is not nornmally produced in hard copy. Cdancey testified that such
devel oped techniques of claiminvestigation confer a conpetitive advantage in
the marketplace for admnistering clainms, and that the fee data and nedical
review guidelines are specific to Wausau's nethods and procedures. She stated
that a conpetitor w thout such developed nmnuals and files could derive
conpetitive advantage from possession of Wausau's.

Clancey further testified that the manuals and conputer files subpoenaed
are sufficiently unique to Wausau that no other insurance conpany woul d pay al
claims in the sanme manner or following the sanme investigative techniques,
beyond the "very basic" procedure common to all insurance firms. Also, C ancey
stated that in doubtful cases, the District would have the final say as to
paynent or nonpaynent, as this is a self-funded pl an.

Wausau argues first that to overcone the trade secret privilege,
Conpl ai nants nust establish that the requested information is both rel evant and
necessary to the presentation of their case. Wausau argues that even with a
protective order, disclosure of a trade secret may not be conpelled under
Sec. 905.08, Stats., unless the refusal to disclose would "tend to concea
fraud or otherwise work injustice.”" \ausau notes that there is no issue of
fraud, and argues that Conplai nants bear the burden of proving that injustice
woul d be created by failure to disclose. Wusau argues that disclosure is not
necessary for the presentation of Conplai nants' case, because Conpl ai nants have
wai ved that argument by failing to enforce the subpoena issued to A & Hfor its
UCR data. Al so, Wausau argues, its claim processing guidelines and procedures
are not necessary in the record in order to establish that its admnistration
of the plan differs fromA & Hs. \usau presented testinony from d ancey, and
an affidavit offering to testify further in detail, to the effect that Wausau's
procedures and guidelines for admnistering the plan differ "significantly"
fromthose of A & H because Wausau's procedures and gui delines, as well as UCR
data, are unique. \Wausau notes that A & H was not required to produce witten
gui delines, or procedures, or UCR data, and therefore no conparison can be
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made. \Wausau contends that there is obvious benefit to conpetitors such as A &
H from disclosure of Wausau's highly devel oped guidelines and procedures, and
that a balancing test is required by the trade secret privilege which in this
i nstance wei ghs heavily in Wausau's favor.

In the alternative, Wausau contends that it is entitled to a protective
order limting the use of its trade secrets. Wausau contends that hearing
exam ners under Chapter 227 are required to give effect to the evidentiary
privilege involved in the sane manner as judges, and that the ternms of an
appropriate protective order were essentially agreed on the record. Wausau
notes that in the Conplainants' brief, Conplainants departed from the
agreenents reached at the hearing, and now argue that no protective order
should be granted; Wusau contends that the unopposed testinmony of d ancey
clearly denonstrate the validity of such an order. VWausau notes that
Conpl ai nants cross-examned dancey on MWausau's <claim of trade secret
protection and afterwards stated that they did not object to the entry of an
order for the purposes of this proceeding. Wausau notes that the documents
subpoenaed have never been provided by the Conpany to anyone within or outside
the insurance industry, and argues that Conplainants' claim that they are
entitled to know all of the information sought because they represent the
covered enployes is wthout foundation, because Cancey testified wthout
contradiction that the subpoenaed information was not available to the District

or any other insured party. Furthernore, the Conplainants preserved their
right to contend at another tinme or in another proceeding that it had a general
right to this information, and that is not at issue here. Finally, Wausau
contends that O ancey can testify with detail simlar to Niles' testinobny as to
the same lines of questioning, and there is no basis for concluding that

Conpl ai nants need the subpoenaed docunents, because Conpl ai nants did not pursue
the parallel docunents from
A & H

Conpl ai nants contend that a union cannot neet the burden of proving that
a change in insurance admnistrator inmpacts on wages, hours and working
conditions if the infornation denonstrating such an inpact is not available to
it. Conplainants note that in Madi son Metropolitan School District vs. WERC 2/
the Court of Appeals stated that a case-by-case bal ancing test nust be applied
to determ ne whether the matter at hand was primarily related to wages, hours
or conditions of enploynent. The Conplainants argue that in the Commi ssion's
prior decision in that case 3/ the Conm ssion used |anguage inplying that the
uni on had the burden of denbnstrating that there was a relati onship between the
identity of the carrier or admnistrator of the insurance plan and the benefits

to enpl oyes. Specific information as to how clains under the plan will be
adm nistered and paid, Conplainants argue, is a key to making such a
denonstrati on. Conpl ainants argue that the testinony of Kathleen N les was

extensive and detailed, and N les provided substantial information regarding
the policies and procedures A & H used. Conplainants contend that this defeats
Wausau's argunent that A & Hs lack of witten guidelines precludes the
Conmi ssion from conparing the two adm nistrators. Conplainants note also that
A & H was known to Conplainants as the existing adm nistrator for five years,
and therefore Niles' testinobny concerning clains processing was based on actual
claims filed. Conplainants contend that since VWAusau is an unknown entity to
enployes, it is justifiable to expect the docunentary data to be forthcom ng.
Conpl ai nants contend that \Wausau has provided no evidence to show that it would
be harnmed in any way by the revelation of the subpoenaed materials, contending
that Cancey's testinony was conclusionary and failed to denonstrate how any
other insurer would derive econonic benefit from disclosure. Conpl ai nant s
therefore contend that the balance between potential harm to Wwusau and
advant age to conpl eteness of the record favors Conpl ai nants.

The District contends that at best the data sought are marginally
probati ve. The District argues that it is not bound, in its final
determination of whether to pay a disputed claim by any of Wausau's review
procedures, because this is a self-funded contract and it is clear from
Clancey's testinony that the District has the final say. Thus, the District
contends, the data have minimal relevance. The District also notes that
VWausau's witten guidelines will show no conparative data, because A & H
produced none. As to turnaround tine for paynent, the District contends that
Ms. O ancey could be asked that orally, and that the subpoenaed naterial would
not show this anyway. The District notes that the Conplainants did not argue
at the hearing that Cancey's testinony was conclusionary, but nake this
argument in their brief even though they had the opportunity to cross-exam ne
Clancey and thereupon agreed that the matters in dispute did constitute trade
secrets. The District also contends that it should be protected from open
records laws in the event that the Examner finds the documents involved to
constitute trade secrets, and notes that solely because of its concern for open
records requirenents it declined to stipulate to the entry of such an O der.

2/ 133 Ws.2nd 462, 395 N.W 2d 825, 1986.

3/ Deci sion No. 22129, 22130 (11/84).
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I find that Wausau has adequately established that the information at
i ssue constitutes trade secrets. Wth respect to the operations nanual, the
detailed investigative techniques which it contains are clearly material to a
conpany's ability to differentiate itself in the insurance narketplace, and the
unopposed testinony denonstrating that the manual has been devel oped over 17
years and is available only to staff at or above the supervisory level tends to
indicate that it is treated as a valuable resource. Si nul t aneously, that
restriction and the fact that the nanual is reclained upon an enploye's
term nation appears to nme to constitute "efforts to maintain its secrecy that
are reasonabl e under the circunstances"” wi thin the nmeaning of the Uniform Trade
Secrets Act. A so, the fact that A & H does not possess such a nmanual inplies
that it and other insurance admnistrators simlarly situated mght obtain a
"free ride" from disclosure of such data. The UCR file, neanwhile, may as
Conpl ai nants contend consist largely of a record of the charges nade for
particul ar services by particular providers, and these charges clearly cannot
be a trade secret. But the file apparently also involves elenments of
cal cul ati on whi ch, according to uncontradicted testinmony, are unique to Wausau.
That file is also maintained in a fashion not generally accessible to the
public and Wausau appears to engage in reasonable efforts to maintain its

secrecy, in this instance, by producing no hard copies. The referral
guidelines appear to be handled simlarly, and to involve simlar
considerations to the UCR file. I conclude that all of the information

subpoenaed therefore derives independent economic value from not being
generally known, and that it is subject to reasonable efforts to maintain its
secrecy. This applies also, of course, to Cancey's testinmony concerning the
details of such clains nmethods, referral guidelines and UCR data. Entry of the
protective order requested is therefore appropriate. I make no finding with
respect to the District's request to be excused from open records provisions,
however . Wil e under certain circunstances, open records and trade secrets
statutes nmay create a conflict for the District, harnonization of these
statutes is a matter for the courts.

This, however, does not end the matter, because the contention by Wausau
that it should be excused production of the docunents subpoenaed appears to

have some nmerit. As Wausau argues, the standard for determnation of the
degree of protection required is one which provides that under sone
circumstances no production at all should be enforced, and the standard

envi sions a bal ancing test between the interests of conpleteness of the record,
of the furtherance of justice, and of the right to security of the trade
secrets involved. Section 8.04.01 (3), quoted above, clearly shows that nore
t han one degree of protection is available, depending on circumnstance.

In the present instance, two factors in particular bear on whether the
docunentary material should be produced. One is that the fundanental nature of
this case is, as argued by Conplainants, a conparison between one insurance
adm ni strator and another. But where Conplainants have essentially determ ned
that the one administrator can be excused production of certain docunments, it
is unclear why the other should be expected to run sone risk of disclosure of
trade secrets in order to conply. The second factor is that while O ancey's
testinony, dism ssed by Conplainants as conclusionary, is inconplete as of this
date, it tends to establish precisely what Conplai nants appear to w sh proved,
narmely the existence of differences between the two insurance administrators in
what will be paid and how it wll be paid. Wausau, here, is effectively
arguing that Conplainants have had full value from Cancey's testinony, and
that the docunents are not necessary to establish the differences Conplainants
sought to prove. The evidence adduced thus far, and Conpl ai nants' decision not
to pursue the parallel docunments from A & H conbine to persuade nme that the
District's contention that Conplainants are using "a depth charge to fish for
information of mnimal potential relevance” has a degree of nerit. There is
nothing in the record to date to denonstrate that infornation co-extensive with
Niles' testinmony cannot be received, subject to the protective order, through
testinony from Cancey; and the balancing test as to the docunents subpoenaed
thus appears to favor Wausau. The issue of partial quashing of the subpoena,
however, was not squarely presented until the briefs were filed. The O der
therefore gives Conplainants two weeks to show cause in witing why the
subpoena shoul d not be quashed as to the docunents sought.

Dated at Madi son, Wsconsin this 11th day of July, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Chri st opher Honeyman, Exami ner
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