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FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Novenber 21, 1990, Raci ne Education Association filed a conplaint with
the Wsconsin Enploynent Relations Conmission, alleging that Racine Unified
School District was violating Sec. 111.70(3)(a)4, Ws. Stats., by unilaterally
planning changes in the health insurance of enployes represented by

Conpl ai nant . On January 9, 1991, Racine Educational Assistants Association
filed a simlar conplaint with respect to enployes of the District which it
repr esent ed. Subsequently, on May 10, 1991, anended conplaints were filed

alleging that the changes anticipated in the earlier conplaints had been
conpl eted, and alleging related prohibited practices. The Conm ssion appointed
Chri st opher Honeyman, a nenber of its staff, to act as Examiner in this nmatter
and to make and issue Findings of Fact, Conclusions of Law and O-der as
provided in Sec. 111.07, Ws. Stats. Hearings were held in Madison, Wsconsin
on March 27 and 28, May 6, and Septenber 12, 26 and 27, 1991, at which tinme the
parties were given full opportunity to present their evidence and argunents.
Both parties filed briefs, reply briefs and second reply briefs, and the record
was closed on January 31, 1992. The Exam ner, having considered the evidence
and argunent and being fully advised in the prem ses, nakes and files the
foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT
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1. Raci ne Education Association (herein REA) is a |abor organization
within the neaning of Sec. 111.70(1)(h), Ws. Stats., and has its principal
office at 701 Gand Avenue, Racine, Wsconsin 53403. James J. Ennis is
Executive Director of Racine Education Association and is its agent.

2. Raci ne Educational Assistants' Association (herein REAA) is a |abor
organi zation within the meaning of Sec. 111.70(1)(h), Ws. Stats., and has its
principal office at 701 Grand Avenue, Racine, Wsconsin 53403. Janes J. Ennis
is Executive Director of Racine Educational Assistants' Association and is its
agent .

3. Racine Unified School District is a municipal enployer within the
nmeani ng of Sec. 111.70(1)(j), Ws. Stats., and has its principal office at 2220
Nort hwest ern Avenue, Racine, Wsconsin 53404. Frank L. Johnson is the Director
of Labor Rel ations of the Racine Unified School District and is its agent.

4. At all tinmes material to this proceeding, Conplainant REA has been
the certified exclusive bargaining representative of all regular full-tine and
regular part-time certified teaching personnel enployed by Respondent,
excluding on-call substitute teachers, interns, supervisors, admnistrators,
and directors.

5. At all tines material to this proceeding, Conplainant REAA has been
the certified exclusive bargaining representative of all full-time and part-
time assistants enployed by Respondent, excluding supervisors and confidential

enpl oyes.

6. REA and the District have been parties to a 1988-90 collective
bar gai ni ng agreement which provided in pertinent part as follows:

19.1 Goup Hospitalization Surgical/Mdical Plan
19.1.1 Cost to Teachers

The Board shall provide each teacher [except where both
spouses are enployees, only one (1) will be eligible
for fam|ly coverage] an opportunity to participate in a
group hospitalization and surgical/nmedical benefit
pl an. Participants will pay ten dollars ($10.00) per
nmonth per year for single coverage and twenty dollars
($20.00) per nmonth for family coverage through an
automatic salary deduction established by the Payroll
Depart nent. The Board shall pay the balance of the
cost of such group hospitalization and surgical / medi cal
benefit plan.

19.1.2 Conparable Plan/Prescription Drug Pl an

The Board shall provide a plan conparable to that in
ef fect August 24, 1988, plus a prescription drug plan
with a two dollar ($2.00) deductible per prescription
i ndi vi dual payment, during the term of this Agreenent.
The District will issue prescription insurance plan
cards to teachers and retired teachers as part of its
prescription insurance plan on or about Novenber 1,
1988. Teachers will be responsible for the two dollar
($2.00) deductible payment at the time of purchase.

Rei mbur sement for prescription purchases between
August 25, 1988 and the date that the cards are issued
will be made after submission to A & H Administrators
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of the receipts for such purchases by the teachers
under the sane provisions as if the two dollar ($2.00)
pl an had been in effect August 25, 1988.

19.4 Goup Dental Benefit Plan

The Board shall provide each teacher the opportunity to
participate in a group dental benefit plan conparable
to that in effect August 24, 1988. Participants will
pay one dollar ($1.00) per nonth per year for single
coverage or three dollars ($3.00) per nonth per year
for famly coverage through an automatic salary
deduction established by the Payroll Department.

7. REAA and the District have been parties to a 1987-89 collective
bar gai ni ng agreenment which provided in pertinent part:

1. Medi cal | nsurance
a. The Board shall provide each assistant
(except where both spouses are enployees,
only one will be eligible) an opportunity

to participate in a group hospitalization
and surgical -nedi cal benefit plan.

b. The plan shall be conparable in benefits
as the plan in effect during the school
year 1984-85.

e. In the event an HMO or PPO health plan is
made available and the enployee elects
such plan in lieu of the standard nedi cal

pl an, the participant will pay any premnm um
cost that exceeds the premum of the
avai l able standard nedical pl an. In
addition, the participant wll pay any

contribution required in this contract for
t he standard nedi cal plan.

8. At all tines pertinent to this proceeding, the parties continued to
be governed by the collective bargaining agreements respectively identified in
Findings of Fact 6 and 7 above, following their expiration, since no new
col l ective bargaining agreement had been reached in either bargaining unit by
the date the record in this matter closed.

9. For a nunber of years, the District's health and dental insurance had
been provided under the terms of a self-funded plan administered by a third-
party adm nistrator. From about 1986, when that plan was fornmulated, till
early 1991, the third-party administrator was A & H Administrators, Inc. of
Raci ne, Wsconsin. Beginning in the spring of 1990, the District participated
in the formation of MEl, Inc., a corporation organized under the laws of the
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State of Wsconsin and owned by Racine area enployers including S.C. Johnson
Wax, Modi ne Manufacturing Conpany and Wstern Publishing Conpany. MEI  was
organi zed for purposes of providing health care benefits information and
consul ting services to these enployers. During 1990 and early 1991, MEl began
to provide such services, and selected Wausau |nsurance Conpanies to act as
adm ni strator of self-funded health insurance policies behalf of the enployers
who were participants in MEl, Inc. The District, on February 1, 1991, formally
transferred the third-party adm nistrator function fromA & H Adm nistrators to
Wausau.

10. MEl, Inc. offered to provide nedical case review managenent and
other services, which at all material tinmes were not adopted by the D strict,
though their costs was included in the fees paid to M, Inc. The District

transferred fromA & Hto Wausau the terns of the plan previously in effect. A
& H had been paying the full amunt of all non-surgical clains, and in two
letters the District first instructed Wausau to continue said practice for the
time being, and then extended that instruction past the close of the hearing
her ei n.

11. REA and REAA both demanded to bargain concerning the selection of an
i nsurance administrator/carrier, and neither agreed to the selection of Wusau
or MEl.

12. The record fails to denonstrate any substantial change in the |evel
of benefits or level of service provided to date as a result of the change from
A & H to \Wausau/ MEl. The record thus denonstrates that the plan and its
adm nistration by Wausau/A & H are conparable to that in effect previously,
within the terms of the collective bargaining agreements noted above at
Findings of Fact 6 and 7. By agreeing to said collective bargaining
agreenments, Conplai nant Associ ations thereby authorized the change conpl ai ned
of here.

13. The record fails to denonstrate that the District engaged in
dilatory conduct by declining to negotiate concerning a 1991-92 collective
bargaining agreenent with REAA pending receipt of an arbitrator's award
specifying the terms of the 1989-91 agreenent.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
files the foll ow ng

CONCLUSI ONS OF LAW

1. Racine Unified School District did not violate Sec. 111.70(3)(a)4,
Ws. Stats. when it transferred the administration of its health and dental
i nsurance plans fromA & H Admnistrators, Inc. to Ml /Wusau, because the new
met hod of administration and plan were conparable to the old and were thus
authorized under the terns of the collective bargaining agreenents between
Conpl ai nant s and Respondents.

2. Racine Unified School District did not refuse to bargain in violation
of Sec. 111.70(3)(a)4, Ws. Stats. by delaying bargaining wth REAA pending
recei pt of an arbitrator's award specifying the ternms of the 1989-91 collective
bar gai ni ng agr eenent.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exami ner nakes and renders the foll ow ng

ORDER 1/
IT IS ORDERED that the conplaints filed in this matter be, and they
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hereby are, dismssed in their entirety.
Dated at Madi son, Wsconsin this 16th day of April, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Chri st opher Honeyman, Exam ner

(See footnote 1/ on page 6)
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to neke

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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RACI NE UNI FI ED SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGRCUND

In separate conplaints, Raci ne Education Association and Racine
Educati onal Assistants' Association charged that the District violated
Sec. 111.70(3)(a)l and 4, Ws. Stats. by taking actions preparatory to a
unilateral change in the third-party health and dental insurance adm nistrator
handl i ng the health plans of the enpl oyes represented by both Associations. In
subsequent amended conplaints, the Associations charged that the District had
in fact replaced the insurance administrator unilaterally, and had failed and
refused to bargain concerning the identity of the adm nistrator and the nethod
of adm nistration. Raci ne Educational Assistants' Association also charged
that the District refused to bargain the terns of a new agreenent at all until
such time as the interest arbitrator in the preceding collective bargaining
di spute rendered the award. Conpl ainants request an order requiring the
District to bargain imrediately as to the identity of the admnistrator,
including replacenent of the self-funded plan by a health and dental plan
underwitten by WEAIT |Insurance Conpany or another |I|icensed insurance
underwiter; a return to the status quo ante until such natter are resolved by
nmut ual agreenent or arbitration; and an appropriate notice to be posted.

Many of the facts are outlined in the Findings and will not be repeated
bel ow. It should be noted, however, that this is a relatively lengthy record
conprising several days of hearing, 81 exhibits, and six briefs totalling
approxi mately 170 pages. O the plethora of factual issues raised, all have
been considered, but only the salient ones will be discussed bel ow

For purposes of coherence, the argunments raised by the parties can be
grouped into the follow ng principal issues:

1. Is the identity of the plan admnistrator a
mandat ory subj ect of bargaini ng?

a. Wiich is the "interpretive entity", the
District itself or Wausau?

b. Did the costs to enployes, or the
benefits, change materially as a result of
the change in plan adm ni strators?

2. Was the right to change plan adnministrators
i ncor por at ed in the collective bar gai ni ng
agreenents between the parties?

3. Did the Associations waive the right to bargain
over a change in adm nistrators?

a. Did the Associations engage in bad faith

in their handling of the bargaining
relationship in relevant part?

4. Was there a necessity for a change in
adm ni strators?

a. Wuld the prior administrator itself have
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refused to renew the contract?

5. Did the District unlawfully delay bargaining
wi th Raci ne Educational Assistants' Association?

THE I DENTITY OF THE PLAN ADM NI STRATOR

The parties differ over whether the identify of +the third-party
adm nistrator is a nandatory subject of bargaining. A long history of private-
and public-sector disputes over this issue exists, but the parties agree that
for practical purposes the discussion in the present context begins with the
Conmission's ruling in Mdison Mtropolitan School District. 2/ In that
deci sion the Conm ssion exhaustively reviewed practices in the health insurance
i ndustry, and held as foll ows:

W commrence our analysis of the specific proposals at
issue herein by noting that the scope of insurance
benefits available to enployes as well as the cost, if
any, of such benefits to enpl oyes are "wages" 3/

3/ While it can reasonably be concluded that such
matters are also "conditions of enploynent",
such a distinction is unnecessary and irrel evant
to our task herein. See e.g., Pittsburgh Plate
d ass, supra; Keystone, supra.

within the neaning of Sec. 111.70(1)(a), Stats., and
thus are mandatory subjects of bargaining. Md-State
VTAE, Dec. No. 14958-B, D (WVERC, 4/78); Sewerage
Conmission of the Cty of MIwaukee, Dec. No. 17302
(WERC, 9/79). See also, Allied Chenmical & AKkali
Workers Local 1 v. Pittsburgh Plate G ass Co., 404 US
157 (1971); Labor Board v. General Mtors Corp., 179
F.2d 221 (CA-2 1950); WW Cross & Co. v. Labor Board,
174 F. 2d 875 (CA-1 1949); Inland Steel Co. v. Labor
Boar d, 170 F.2d 247 (CA-7 1948). Mandatorily
bargai nabl e i nsurance benefit issues have been said to
include not only the type and |evel of expenses to be
covered by insurance but also the manner in which the
insurance policy or plan is admnistered when said
adm ni stration inpacts upon wages, hours and conditions

of enpl oyment. School District of Menononie, supra;
Keystone Steel and Wre v. NLRB, 606 F.2d 171 (CA-7
1974). Thus administrative matters such as speed of

clains processing, availability of a l|abor consultant
and claim filing procedures have been held to be
mandat ory subj ects of bargai ning because they determ ne
the speed and ease with which enpl oyes nay procure the
bargai ned for benefits. Keystone supra.

2/ Deci sion No. 22129, 22130 (11/84), aff'd, Madison Mtropolitan School
District v. WERC, 133 Ws.2d 462 (C. App., 1986), petition for review
denied, 134 NW 2d 457.
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In other jurisdictions, the identify of the
i nsurance carrier and/or admnistrator has been found
to be a mandatory subject of bargaining when the choice
of one carrier over another or of one admnistrator
over another vyields different benefits or vyields
additional costs for the enployes. Thus, an enpl oyer
typically has been held to have a duty to bargain with
the bargaining representative of 1its enployes in
i nstances where (1) the bargaining representative
proposes to have the enployer provide coverage from a
new carrier whose benefit plan and nmanner of
adm nistrating sane differ fromthat currently enjoyed
by the enpl oyes, Houghton Lake Education Association v.
Houghton Lake Community Schools, Board of FEducation,
Case No. C79 [-250 (MERC, 7/80) aff'd 109 Mch. App. 1
(Mch. &. App. 8/81), cert. denied (Mch. Sup. C.,
6/82); Gty of Roseville v. Local 1614, |AFF, AFL-C O
53 Mch. App. 547 (1974), or where (2) the enployer
alters the identity of the carrier or adm nistrator and
thereby alters the level of benefits or the cost of
sane to the enployes. Basti an-Bl essing v. NLRB, 474
Fed.2d 49, (CA-6 1973); Keystone, supra; G lworkers
(Kansas Refined Helium Co.) v. NLRB 547 Fed.2d 575 (CA-
DC 1976), cert. denied sub. nom Angle v. NLRB, 431 us
966 (1977). However, where the enployer has bargai ned
over the benefits as well as the cost of same to the
enpl oyes or where there has been no showing that the
identity of the carrier and/or admnistrator wll
i npact upon these mandatorily bargainable matters, the
enpl oyer has been found to have no duty to bargain with
the bargaining representative over the identity of the
i nsurance carrier and/or admnistrator. Connecti cut
Light, supra; Sioux Gty Comunity School D strict,
supr a.

Qur decision in Walworth County, supra, is not

i nconsistent with the foregoing sumary of the current
status of the law in other jurisdictions.

Thus, it has been the presence or absence of a
relationship of carrier/admnistrator identity to
benefits or enploye cost which has deternmined the
mandat ory or perm ssive status of that identity. Were
the union has established that a change in carrier
and/or administrator wll result in a change of
benefits or will affect the cost borne by the enpl oyes
for the insurance benefits, the enpl oyer has been found
to have a duty to bargain over the identity of the
carrier and/or admnistrator. Conversely, where the
uni on has not been able to denponstrate that there is a
relationship to benefits or cost to enployes, the
identity of the insurance carrier and/or adm nistrator
has not been found to be a natter over which the
enpl oyer is obligated to bargain.

The instant record presents information about

carriers and/or admnistrators who collectively do in
excess of seventy (70% percent of the group health

-0-
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i nsurance business in Wsconsin at a specific point in
time which is proxinmate to the tinme frane within which
the parties' dispute arose. As such we are satisfied
that this record presents a representative view of the
health insurance industry for the time frame in
qguesti on.

Qur review of that record satisfies us that at
the tinme in question, all insurance carriers and/or
adm nistrators involved herein provide unique benefit
packages. W so find because, even where the policy
provi si ons are i denti cal, carriers and/ or
admnistrators frequently interpret and/or adm nister
said provisions 1in different nmanners and these
differing interpretations yield different benefits for
enpl oyes. Tr. 101, 302, 320, 387-388, 425, 490-492,
516. For exanple, certain benefits in all policies are
paid at a level specified as "usual, custonmary and
reasonable"” or "reasonable and customary." The
evidence denonstrates that carriers utilize different
procedures to generate the data upon which the "usual,
customary, and reasonabl e" paynent |evel determ nations
are based, resulting in different paynments for
identical clainms in at |east sone circunstances. Tr.
72, 86, 97, 129, 147, 173-177, 182-183, 223-224, 283-
284, 326, 336, 364-365, 425-427, 496. Mor eover, the
record reveals that insurance policies typically limt
certain benefits to nedical procedures which are
"medi cal |y necessary.” The record establishes that the
different decisionmakers for each carrier/
admnistrator ultimately define the term "nedically
necessary" differently in at |east sone circunstances
and thus the benefit levels related thereto are
different from carrier to carrier. Tr. 64-65, 140,
318, 417, 488. MMl 's proposals herein thus seek to
mai ntai n what are uni que benefit packages and hence the
proposal s have a direct relationship to enploye wages.

The record denonstrates not only that the
definition of key terms such as "usual, customary and
reasonabl e" and "nedically necessary" wll vary from
carrier but also, of course, that payment |evels nade
by a given carrier as regards a given claim vary from
one point in time to another. |In our view that further
supports our conclusion that the enployes in the
instant bargaining units have been shown to have
substantial economic interests in the integrity,
reliability and responsi veness of t he
carrier/adm ni strator t hat is sel ected to be
responsible for fair, accurate and pronpt payment of
enpl oye heal th insurance cl ai ns. .

. . . . Nor does our holding herein nean that where a
contract does not specify an insurance carrier and/or
adm nistrator, the enployer necessarily comits a per
se unilateral change refusal to bargain if, during the
termof that contract, it chooses to purchase insurance
froma different source. Wether such a change woul d

-10-
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be held unlawful in those circunmstances, wll depend on
whether the wunion involved shows that a unilateral

change in benefits (i ncluding cover age and/ or
admnistration) had occurred by neans of specific
pr oof .
The Conmmission stated that its conclusion "is tied directly to this
record and, while this record may be a relevant consideration in future cases,
proof as to change or lack thereof in the industry will be necessary." At the

sane tine, however, the very fact that so detailed a review of industry-w de
practices was made tended to indicate that Mdison would be treated as a
| eadi ng case for purposes of simlar litigation; and so it has proved.

Madi son, however, differs fromthe present case in that here the carrier
of risk is the District itself (except as to stop-loss), while in Mdison the
insurance firns involved were all acting in the classic fashion of a true
i nsurance carrier. Thus, there is particular relevance to two other, nore
recent cases, MIlwaukee Board of School Directors 3/ and Myville School
District. 4/

M I waukee was a declaratory ruling proceeding involving (in pertinent
part) whether the district would have to bargain with the teachers' association
over a decision to self-fund insurance, which at the tine in question was under
a "cost-plus" arrangenent. The Conmi ssion found that:

The record herein denonstrates that t he
provision of health —care benefits through self
i nsurance under Sec. 120.13(2), Stats., 9/ as opposed
to a cost plus or conventional insurance carrier Elli_'X
have the follow ng consequences: (1) a change in the
entity that interprets the provisions of the plan; (2)
the loss of state nandated benefits; and (3) the risk
that incurred clainms would not be paid in the event of
enpl oyer insol vency. In our judgenent, if any or all
of these potential consequences were to be the actual
consequences of a decision to self-insure, t he
rel ati onship of the decision to wages woul d predom nate
over its relationship nmanagenent policy and thus the
deci si on woul d be a mandatory subj ect of bargai ni ng.

W have drawn the distinction in our analysis
between potential and actual consequences because it
woul d appear from the record that the Board could
package self-insurance in such a way as to elimnate
the wage relationship of the decision. W have al so
done so because although our decision in Madison
Metropolitan School District, Dec. No. 22129 (VERC
11/84), aff'd 113 Ws.2d 462 (CtApp, 1986), cert
deni ed, (WsSupC, 1/87), finding the identity of an
insurance carrier to be nmandatory has been affirned,
the "interpretative entity" factor identified above as
consequence (1) which was critical to the result
reached in Mdison would need to be re-established

3/ Deci si on No. 23208-A (WERC 2/87).

4/ Deci sion No. 25144-C (Greco, 6/90).
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through proof regarding whether this aspect of the
health insurance industry continues to be present.

Madi son, at 11 . . . . (Footnote omitted)
Mayville, neanwhile, is an examiner's decision, on review by the

Conmmission at this witing. The exam ner in Myville reviewed an exhaustive
record of actual health clainms conpiled after a unilateral change from a
conventional plan to self-insurance, and concluded that the teachers'
association had failed to neet its burden of proof as to any material change in
benefit or service levels; he therefore dismssed the conplaint, stating in
pertinent part:

As to the decision to self-fund, the expired 1986-1987

collective bargaining agreenent provided that "the

Boar d agr ees to conti nue to carry group

hospital /surgical insurance at not |ess than current

benefit levels." There is nothing in this |anguage -

or in any other part of the contract for that matter -

which either nanes WEAIT or WPS as the health and

dental insurance carriers or which precludes the
District from providing such benefits on a self-funded
basis if benefit levels remain the same. Indeed, even

though the Association is now asserting that the
District is required to provide insurance through
WEAIT, it is undisputed that the Trust was only naned
in a contract once - and that was in 1972-1974.

It is within this framework - i.e. one which
recogni zes that the District had the right to change
the unique benefits packages offered to its enployes,
that a change in health care providers inevitably
generates some problems at the outset of the
changeover, that questions and problens inevitably
ari se under alnost any health care plans, and that the
District and PAS nade good faith efforts to resol ve any
pr obl ens br ought to its attention, t hat t he
Association's allegations of reduced and changed
benefits nmust be consi dered.

This, then, is the background against which the present case arose. The
parties not unexpectedly make a plethora of argunents concerning the principles
derived from Madi son, M | waukee and Mayville, which follow

The Associations argue initially that the adm nistration of any benefit
plan is unique to the adnministrator, and that a change of admnistrators
"virtually always" affects the coverage and benefits of the plan. The
Associ ations contend that whether or not the plan provisions are identical, as
the Commission noted in Mdison, adninistrators frequently interpret or
admi ni ster the provisions in a different nanner, yielding different benefits
for enployes. The Associations contend that the providers administratively
determ ne benefits where there is no benefit plan |anguage to guide them but
that their guidelines for so doing are established independently and differ
from one provider to another. The Associations note that \Wausau has devel oped
an operations rmanual specifying techniques and resources for «clains
i nvestigation, as well as witten guidelines for nedical review of specific
types of clains while A & H never did.

The Associations note that in Dec. Nos. 26816-A and 26817-A of the same
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title, the Examiner has already found certain guidelines and procedures used by
Wausau, including medical and dental UCR guidelines, preadnission review
gui del i nes, concurrent review guidelines, nedical and dental consultant review
guidelines and UCR determinations and claim flow, to be proprietary and
confidential property constituting trade secrets under Section 134.90, Ws.
St at s. The Associations argues that it would be "a very exceptional" case
where a change in administrators failed to affect materially the coverage and
benefits actually enjoyed under the plan concerned, citing Cty of Roseville v.
Local 1614, 1AFF, AFL-CO5/ and Sioux Cty Comunity School District, 6/, in
both of which the neutral body concerned used simlar [anguage. The
Associ ations note that at least as to the records involved in the Mudison and
M | waukee cases, in both of which nultiple insurers' practices were conpared,
the Commission found such differences to exist on an industry-wi de basis. The
Associations argue that the Conmi ssion's caveat in Mdison that its decision
was tied to the record involved is relevant, but that the record in the present
case is replete with proof of a lack of change in the insurance industry since
t he Madi son record was conpil ed.

The District contends that Madi son requires case by case proof of whether
UCR data results "in different paynents for identical clainms in at |east sone

ci rcumst ances"; whet her "different deci si onmaker s for each
carrier/adm ni strator ultimately defined the term "nedical necessary"
differently"; whether "paynent levels nmade by a given carrier vary from one
point in tine to another", and, as a result of anmendnents by the court of

appeal s, whether claim response tinme, nmanner in which enployes are able to
nonitor clainms, nature and cost of conversion plans, and definitions of terns
such as "dependent” are different. The District contends that the Associations
have failed to prove any such differences in this case. In this context the
District argues particularly that the only probative evidence which would even
tend to denonstrate such differences was in the form of an affidavit from
Del ores Clancey, Vice President of Wausau. The District objected at the
heari ng when the Associations offered the affidavit as an exhibit, on grounds
of hearsay because O ancey had already been excused as a witness prior to the
time the docunent was offered. The District, in addition, objects to adm ssion
of a survey of insurance firms performed by Huttleston Associates, Inc., also
on hearsay grounds.

| found Cancey's affidavit admi ssible as an exhibit, contrary to the
District's objection. I note that when the District objected that it did not
have the opportunity to cross-examne Clancey as to the affidavit, it had had
such opportunity earlier in the proceeding, and failed to request that d ancey
be recalled as a witness at the tine the docunent was fornally offered. | note
also that the affidavit in question was the subject of extended discussion on
two widely separated days of hearing, between which briefs were solicited and
received fromall parties as to the trade secret privilege argued by Wausau.
During that period the District was silent as to any contention that the
affidavit should not be considered. As to the Huttleston survey, while | mnust
acknow edge the variety and ingenuity of the argunents raised by the District
al l eging hearsay on various grounds, simlar arguments could be raised as to
virtually any survey, or industry-wide data of nany kinds that are routinely
admtted into all sorts of |egal proceedings. I will therefore treat the
objection as applying to the level of reliability which mght be ascribed to

5/ 53 M chi gan Appeal s 547 (1974).

6/ | owa PERB, 1980.
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this docunent, but will admt it into evidence. 7/

Even allowing for sonme doubt as to the level of thoroughness and
inmpartiality of the Huttleston survey, all of the evidence in the record
supports the Associations' contention that the industry-wide pattern of
differences found in Madison continues to exist today. The District made no
effort to disprove this pattern, and the record as a whole is therefore on all
fours w th Madison.

This, however, is not sufficient to show that the enployes of the Racine
Unified School District are receiving, in practice, materially different
benefits and/or costs as a result of the change actually nmade by the District.
In this context it is particularly relevant that the District strenuously
avers that A & H acted inproperly when it paid all clains, other than surgical
clainms, at what the Union describes as 100 percent of "UCR'. The District
argues that this represented either inconpetence, or breach of A & Hs duty to
apply UCR guidelines, which presuppose that something less is payable [though
the guidelines vary from one carrier/admnistrator to another]. The District
correctly points out that the Associations have not established in this record
a single instance of actual paynent of any claim by Wausau at less than A & H
woul d have approved.

This is considerably undercut, however, by the fact that the District
took specific and tine-linmted actions to assure that \Wausau woul d continue to
pay clains for the tinme being in the manner that A & H had. The record shows
that when the District discovered that A & H had engaged in the practice of 100
percent payment, it issued an instruction to Wausau to do the sanme through a
date certain, and later extended that date past the date at which the hearing
in this matter closed. The District also declined to have the nedical case
nmanagenment procedures proposed by MEl put into effect, for the time being.
Thus it is hardly surprising that the Associations have not denonstrated any
i nmedi ate effect on actual paynent of specific clains.

It seens insufficient, however, to describe the matter as "unripe". I
wi Il address bel ow the question of who is the "interpretive entity" as defined
in Mudison, partly because to close the inquiry as to the nandatory or
perm ssive nature of the change nerely upon a failure of the conplaining party
to denpbnstrate an immediate effect, where the responding party has given a
time-limted instruction to maintain the forner admnistrators' habits, could
potentially result in pieceneal litigation of subsequent cases of this type.
On this record, the District has forestalled any current proof by the
Associations of an actual difference up to the date of expiration of the
District's instructions to Wausau; but the long-terminplications of the change
in UCR guidelines, etc., are as intact as Madi son would require. 8/

THE "I NTERPRETI VE ENTI TY"

7/ | note also that the same document, together with simlar testinmony from
Huttl eston as was received in the present case, was admitted in Mayville.

8/ Note, however, that this matter ultimately turns on an interpretation of
contract, for reasons addressed bel ow. Not wi t hst andi ng the inportant

public policy aspects of the Madison line of cases, therefore, any
further changes by the District, under the parties' current contract
| anguage, may well be deferrable to the agreenments' grievance and
arbitration procedures.
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For all of the subtleties in its factual basis, Mdison at |east involved
a clear change anobng true insurance carriers, and little analysis was thus
necessary as to who, in fact, was interpreting the provisions of the health
i nsurance plan involved. In MIwaukee, however, the Conmi ssion had to address
this issue, and discussed the "interpretive entity" test:

Looking first at the “"interpretive entity"
factor, if the Board were to self-insure in a manner
which would have an entity other than Blue OCross
interpreting policy provisions such as "usual and
customary”, a clear inpact on benefits and wages woul d
be created if the Madison Schools proof burden noted
above was net. However, 1f the Board were to self-
insure and retain Blue Cross as the "interpretive
entity", this benefit consequence would not be present.

Even in M Iwaukee, however, a change in the type of insurance plan was
cont enpl at ed. Here, by contrast, however, the nmost mnimal change in plan is

i nvol ved. The change is from one third-party admnistrator, not carrying
liability, to another, operating under precisely the same ternms. This requires
that the "interpretive entity" be analyzed to a greater degree than was

necessary in MIlwaukee, particularly as the nature of that proceeding (a
declaratory ruling) made the Commission's analysis necessarily sonewhat
specul ati ve.

In my view the question is a close one on these facts. The Associations
and the District each marshal a substantial body of evidence favoring their
respective positions. For exanple, the Associations point to the fact that the
vast mmjority of «clains are resolved without any direct input from the
District. A & H not the District, determined to use Health Insurance
Associ ation of Anerica as the source for UCR data, and it, not the District,
decided to add a 10 percent additional factor to those rates to make up for
H AA's six nonth reporting lag. A & H, not the District, determined later to
switch its UCR source from H AA to Medical Data Resources. And A & H
determined to "apply reasonable and custonmary at 100 percent"” in the case of
non-surgi cal clains. Furthernore, A & H nade determ nations of what
constituted "medi cal necessity", and decided when and to whom clains should be
submitted for review A nunber of other criteria referred to in the Mdison
and M | waukee decisions also are denonstrated as having been handled by A & H,
and subsequently by \Wausau, rather than having been referred "upstairs" to the
District. Indeed, this constitutes the ordinary course of day to day business
of any insurance administrator, without which one might seriously question
whet her the client was receiving anything nore than paperwork for its fees.

Yet the District has strenuously, and not w thout sone factual basis,
mai ntained that it is the ultimte interpreter of the provisions of the plan.
I ndeed Edwi n Benter, Assistant Superintendent for Business Services, testified
that he nakes the final decision in the event of any dispute between the third
party administrator and one of the District's enployes as to the level or
nmet hod of paynent of a claim 9/ Benter spends, on average, two to three days
per nmonth dealing with issues one way or another affecting the health and
dental care plan. 10/ On the other hand, Benter also testified that he

9/ Tr. 1, page 86.

10/ Tr. 1, page 97.
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received "usual and customary" questions fromA & Honly if there was a dispute
with a claimant, and he would side with the claimant "only if we had done
sonething different in the past. Oherwi se we accepted the usual and customary
fromA &H?" 11/ This inplies that A & Hs determ nations were deened final in
all situations which did not involve the possible contravening of a specific
pr ecedent.

Kathl een Niles, Account Manager for A & H Adm nistrators, testified that
"ultimately the client” has the job of interpreting and applying the |anguage
of a plan. 12/ Yet Niles also testified that over an extended period of
association with the District, "all consultations" wth Benter involving
appeal s of initial clained determ nations anounted to "maybe four or five tines
a year." 13/

Under these circunmstances, the nost accurate reflection on the
"interpretive entity" question is to say that the function of interpreting and
applying the terns of the District's health plan is shared between the third
party plan admnistrator and Benter, a District official. But within that
finding, I amstruck by the nunber of decisions made by A & H over the years of
which the District was apparently ignorant for an extended peri od.

Most conspicuous anong these was the decision [in the Associations'
terms] to pay non-surgical claims at 100 percent of UCR - characterized by the
District as breach of duty or inconpetence. Whet her or not the practice
reflected a proper understanding of the terns of the plan is not the point in
this context, so nuch as is the fact that the District at once avers that it is
the interpretive entity and that it was ignorant of this w despread practice of
interpretation for years at a tine. I resolve this inconsistency by finding
that the District's role was narginal, and therefore that for practical
purposes the interpretive entity was A & H and |later Wausau, in the vast bulk
of instances.

DD THE COSTS TO EMPLOYES OR THE BENEFI TS CHANGE MATERI ALLY?

The benefits to enpl oyes under the plans have not changed materially, for
reasons al ready addressed. The record shows that the costs directly paid by
enpl oyes have al so not changed. The Associations make an intriguing argunent,
however, that under the Wsconsin public-sector bargaining system any
i ncreased admi ni strative cost of new insurance arrangenents represents at | east
a potential cost to enpl oyes, because a union nust bargain over the same "pot".
The record establishes that while the direct cost of admnistration, per
enpl oye, of Wausau's services is in the sane general range as A & H's had been,
MEI represents a new cost of sone $13,000 per nonth. Since the record also
established that MEl's "case managenent"” plans have not been inplenmented by the
District, the Associations have a point in arguing that the net anount
avail abl e for bargaining for salaries, etc. may be affected. Yet one could say
the sane about any expenditure nade by an enpl oyer which could be argued to be
excessive or unwi se; and the right to manage nust, regretfully, be recognized
as occasionally involving some quantity of errors, even in Wsconsin. The fact
that public enployers do not always spend their noney w sely, in other words,
does not convert every managenent decision into a mandatory subject of

11/ Tr. 1, page 106.
12/ Tr. 1, page 138.
13/ Tr. 1, page 182.
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bar gai ni ng.

WAS THE RIGHT TO CHANGE ADM NI STRATORS |INCORPORATED IN THE COLLECTIVE
BARGAI NI NG AGREEMENT?

The applicable |anguage of the collective bargaining agreenments is
included in Findings of Fact 6 and 7 above. If in fact that |anguage
presupposes that the District had a right to change third-party admnistrators,
this is dispositive. This is true whether or not the contract in question was
in effect on the date of the change: the "status quo" principle governing the
parties' rights during a contractual hiatus cuts both ways, and if the union in
guestion has agreed to contract |anguage which permts an otherw se unil ateral
change to be nmamde, that continues to be the case during the hiatus. 14/
Interpretation of the exact terns of the collective bargaining agreenent is
therefore in order.

The District contends that the Associations have tried often before to
obtain a guarantee of benefits and carrier, beginning in the 1972-74
contract. 15/ The District cites that sane decision to the effect that the REA
attenpted to get the entire insurance program nade part of the contract in
1974, again unsuccessfully. 16/ The District argues that, in a 1986
declaratory ruling proceeding, the parties disputed the nandatory and non-
mandat ory status of each other's health insurance proposals, and both proposals
were found mandatory. In that decision 17/ the Conm ssion found, in response
to an Association argument that the District's proposal made it "difficult to
ascertain what benefit |evel nust be nmaintained":

[ That argunent] goes to the nerits of the proposal, not
its bargainable status. W also reject t he
Association's contention regarding the inpropriety of a
proposal which may allow for sone change in benefit
| evel . When bargaining a successor contract, both
parties have the statutory right to seek changes in
mandat ory subj ects of bargai ni ng.

The District notes that the proposal under review in that section of the
deci sion was the "conparable" l|anguage found in both of the contracts at issue
here. The District further notes that when anal yzing the Associ ati on proposal,
the Conmission said inter alia "The Association has clearly stated during this
proceeding that the proposals do not require that any specific insurance
carrier provides the "benefit plan".

In response, the Associations argue that the District in this context is
nmaki ng a wai ver argunent and that a waiver nust be clear and unm stakable. 18/
The Associations contend that no clauses in the «collective bargaining

14/ Kenosha County, Dec. No. 22167-D (WERC, 7/87). See also cases cited in
Dec. Nos. 22167-B and 22167-A of the sanme title, also NLRB v. Katz, 369
US 736; and City of Brookfield, Dec. No. 19822-C (WERC, 11/84).

15/ Deci sion Nos. 13696-C, 13876-B (Fleischli, 1978), at page 78.
16/ Id. at page 79-80.
17/ Deci sion Nos. 23380-A, 23381-A (WERC, 1986), at page 17.

18/ Cty of Wauwatosa, Dec. Nos. 19310-C, 19311-C, 19312-C (VERC, 4/84)
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agreenments explicitly authorize the District to change the adm nistrator during
the term of the agreenent, while A & H is specifically naned in both the

i ndi vi dual i nsurance booklets and the plan docunent itself as the
adm ni strator. Further, the Associations argue, the collective bargaining
agreenments provide that the existing health care plan will remain in effect

during the contract's term The Associations also argue that in Keystone
Consolidated Industries v. NLRB 19/ an enployer was not permtted to change
adm nistrators even though the basic collective bargaining agreenent nade
reference only to maintaining "insurance and health care", with the | anguage of
the insurance and health care agreenent being separate fromthe contract.

The District, in reply, contends that Keystone involved an insurance plan
bookl et which was the sole expression of the intent of the parties in their
vague contractual |anguage, and that the booklet was replete with specific
references to a nanmed carrier, thus inplying that the parties had bargai ned the
carrier as part of the contract. Here, the District notes, the reference to
A & H Adnministrators in the applicable section of the collective bargaining
agreenent is present, but the contractual |anguage does not refer to "the
pl an", contrary to the Associations' representations, but instead refers to "a
plan conparable to that in effect August 24, 1988 . . . ". The District
further argues that the plan docunent itself identifies the follow ng |anguage
provi ding for anendnent:

ADM NI STRATI ON OF THE PLAN

The Plan is administered through the admnistration
office of the Plan Adninistrator. The Pl an
Administrator has retained the services of A & H
Adm ni strators, Inc., experienced in claimprocessing.

The Plan is a legal entity. Legal notices nay be filed
with, and |egal process served wupon, the Plan
Supervisor, A & H Administrators, Inc., 2514 South
102nd Street, Suite 340, West Allis, W 53227,

PLAN MCDI FI CATI ON AND AMENDIVENT

The Plan Adnministrator nay nodify or anend the Plan
from tine to tinme at its sole discretion, and the
anendnents or nodifications which affect Cover ed
Persons will be communi cated to them

PLAN TERM NATI ON

The Plan Administrator may terminate the Plan at any
tinme. Upon termnation, the rights of the Covered
Persons to benefits are limted to clainms incurred and
due up to the date of termination. Any termnation of
the Plan will be communicated to Covered Persons.

ENTI RE PLAN AND CHANGES

The Plan, including the riders and endorsenents, the
Schedul e(s) of Benefits, the attached papers, the
application of the Plan Administrator and the
i ndividual applications, if any, of the Enployees,

19/ 102 LRRM 2664 (7th GrC of Appeals, 9/74).
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constitute the entire description of benefits between
the parties, and any statement nade by that Plan
Adm ni strator shall, in the absence of fraud, be deened
a representation and not a warranty. No such statenent
shall avoid the benefits or reduce the coverage under
the Plan or be used in defense of a claim hereunder
unless it is contained in a witten application.

No change in the Plan shall be valid unl ess approved by
t he enpl oyer and unl ess such change is endorsed thereon
or attached thereto.

In reviewing the | anguage of this collective bargaining agreenent and the
history of the parties' proposals, | am struck by the evidence that the
Associations [particularly the REA] have attenpted over a period of years to
obtain stronger health insurance language in the collective bargaining
agreenment, and have been unsuccessful. By conparison with some other
fornmulations often used in collective bargaining, such as "equal or better" or
even "substantially equal or better", the word "conparable" is, to put it
pl ai nly, weak. Contract |anguage which provides no stronger protection than
this against enployers' occasional desires to change plans is routinely
recognized in labor relations as allowing the enployer in question to nake
changes in the plan or its admnistrator, provided the general |evel of
benefits is maintained. This general observation is underlined by the specific
history of the parties' 1986 declaratory ruling clash, which <clearly
denonstrates that both parties understood that nmintenance of the existing
adm ni strator or even the exact plan benefits was not contenplated by the use
of the word "conparable". Al'so, the clear language in the plan docunent
defines A & H as a conpany "retained by" the "plan adnministrator" (the
District, in this usage), and reserves to the plan admnistrator the right to
nmodi fy the plan. In this context, the references to A & H appear to be nerely
a matter of recording the current clains "supervisor", in the Plan's |anguage,
not the specific guarantee of keeping that supervisor/adm nistrator which was
i nplied by the plan | anguage i n Keyst one.

The record in this case is far fromestablishing that the District acted
out si de the bounds of general conparability when it replaced A & H with Wusau.
At best, a putative future change in UCR guidelines and various other
techni cal aspects governing the review of clainms is established. But it has
often been observed that sone degree of change is virtually inevitable upon
repl acenent of any carrier or admnistrator with another, as in Madison and
M | waukee. The "conparabl e" standard in the contracts, however, does not act
as the guarantee of a specific |evel of benefits which the contract |anguage at

issue in Madison and M| waukee would have. This conbines with the lack of
evidence of substantial changes in the level of benefits - or even of
admnistrative methods - to convince ne that independently of the nerits of

all other contentions raised in this contentious proceeding, the particular
col l ective bargai ning agreenents at issue did pernmt the particular change the
District nade. For this reason alone the conplaints would have to be
di sm ssed.

DI D THE ASSOCI ATI ONS WAI VE THE RI GHT TO BARGAI N?

Separately from the argunents surrounding the interpretation of the
existing collective bargaining agreenments, the District nakes a |engthy and
el aborate wai ver argunment centered on the contention that the "nodus operandi™”
of REA Executive Director Jim Ennis has been found, in many cases over many
years, to anmount to permanent constructive notice of all District actions
affecting those he represents, and that any failure by REA or REAA to nake a
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specific and “"relevant" collective bargaining proposal pronptly upon
notification of a District intent to do sonething constitutes waiver, in the
uni que circunstances of the parties' fractious relationship. In so claimng,
the District nakes the allegation that REA and REAA are engaged virtually
permanently in attenpts to "sandbag" the District, for the purpose of which the
Associ ations routinely nmake del ayi ng and obfuscatory argunents.

For purposes of the present case | find these argunents neritless.

What ever may be the history of notivations between these parties, it is clear
that the District announced an inclination, then an intention, to change
admnistrators; the Associations tinely proposed WEA Insurance Trust as a
replacenent for the self-funded plan; 20/ and the Associations never
specifically agreed to the selection of Wausau or MEl. Qher than the form of
wai ver inherent in the existing contract |anguage, it would therefore require
an extraordinary exception to the doctrine that a waiver, under Wsconsin |aw,
nmust be clear and unm stakable to find that the Associations waived the right
to bargain concerning the change. 21/ | specifically reject the District's
contention that the Associations were obligated to nake a "rel evant" proposal,
i.e. one not including WEA | nsurance Trust as a naned carrier, in order to neet
the test the District would set forth. Wiile the District may be correct in
asserting that WEAIT had been proposed and rejected before on numerous
occasions, the fact that a proposal has been rejected does not nmke it
irrelevant, and it is a fact of collective bargaining life that determ nation
does sonetinmes win results. Unpal at abl e the Associations' proposal for VEAT
may therefore be; irrelevant it is not.

WAS THERE A NECESSI TY FOR THE CHANGE | N ADM NI STRATORS?

The District has alluded to, but not stressed, an argument that the
change to MEl/VWausau m ght have been required by virtue of A & Hs reluctance
to renew the existing contract, allegedly because it found REA tiresone to deal
with. This, if made squarely, would be a "necessity" argunent advanced to
justify a unilateral act. 22/ It is sufficient to say that the record does not
establish that A & H had cancelled or refused to renew the contract with the
District and that the record leaves it speculative whether A & H would have
done so. Necessity, which is in the nature of an affirmative defense, is
t heref ore not proved.

20/ The parties rehearse at length their arguments concerning whether the
Associ ations' fall, 1990 proposal was or was not a pronpt response to the
District's spring, 1990 plans. Wth respect to these | will note only
the record evidence that District Labor Relations Director Johnson
himself was for some time ignorant of the details of those plans, and
that the Associations made their proposal within weeks of having the
District's final plans in hand.

21/ Gty of Wauwat osa, supra.

22/ Brookfi el d, supra.
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DD THE DI STRICT UNLAWFULLY DELAY BARGAI NI NG W TH RACI NE EDUCATI ONAL ASSI STANTS
ASSCOCI ATI ON?

The Assistants' conplaint in part alleges that the District refused to

bargain a new collective bargaining agreement with REAA until it had received
the arbitration award setting the terns for the existing agreenent. Little
evi dence or argunent was adduced with respect to this contention; it is clear
that it is not a primary focus of the conplaints herein; and | find that

conpl ai nants have not proved by a clear and satisfactory preponderance of the
evidence that the District engaged in dilatory bargaining in violation of its
duty to bargain.

Dated at Madi son, Wsconsin this 16th day of April, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Chri st opher Honeyman, Exam ner
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