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Melli, Walker, Pease & Ruhly, S C, by M. Jack D Wilker and M.
JoAnn M Hart, 119 Martin Luther King, Jr. Boulevard, P.O Box 1664,
Madi son, Wsconsin 53701-1664, appearing on behal f of Respondents.

ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
AND AFFI RM NG EXAM NER' S ORDER

On April 16, 1992, Exam ner Christopher Honeyman issued Findings of Fact,

Concl usi ons of Law and Order with Acconpanyi ng Menorandum in the above matters.

He therein disnissed conplaints alleging that the Racine Unified School

District had violated the status quo as to health and dental insurance and

thereby commtted ©prohibited practices wthin the neaning of Sec.
111.70(3)(a)4, Stats.

No. 26816-C
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Oh May 5, 1992, the Racine Education Association and the Racine
Educati onal Assistants' Association tinely filed a petition with the Wsconsin
Enpl oynent Rel ations Conm ssion seeking review of the Exam ner's decision
pursuant to Secs. 111.70(4)(a) and 111.07(5), Stats. The parties thereafter
filed witten argunent in support of and in opposition to the petition, the
[ ast of which was recei ved August 19, 1992.

Having reviewed the record, the Exanminer's decision, the petition for
review, and the parties' witten argunent, the Conm ssion nakes and issues the



foll owi ng

ORDER 1/
Exam ner's Findings of Fact 1-7 are affirnmed.
Exami ner's Findings of Fact 8-13 are nodified from

8. At all tines pertinent to this proceeding,
the parties continued to be governed by the collective
bargai ning agreements respectively identified in
Findings of Fact 6 and 7 above, following their
expi ration, since no new collective bargaining
agreenent had been reached in either bargaining unit by
the date the record in this matter cl osed.

9. For a nunber of years, the District's
heal th and dental insurance had been provided under the
terms of a self-funded plan administered by a third
party administrator. From about 1986, when that plan

was fornmulated, till early 1991, the third-party
adm nistrator was A & H Adninistrators, Inc. of Racine,
W sconsi n. Beginning in the spring of 1990, the
District participated in the formation of MEl, Inc., a

corporation organized under the laws of the State of
Wsconsin and owned by Racine area enployers including
S.C. Johnson Wax, Mdine Mnufacturing Conpany and

Western Publishing Conpany. MEI was organized for
purposes of providing health care benefits information
and consulting services to these enployers. Duri ng

1990 and early 1991, ME began to provide such
services, and selected Wausau Insurance Conpanies to
act as administrator of self-funded health insurance
policies on behalf of the enployers who were
participants in MEl, Inc. The District, on February 1,
1991, formally transferred third-party adm nistrator
function fromA & H Adnministrators to Wausau.

(Footnote 1/ appears on page 16.)

10. MEI, Inc. offered to provide nedical case
review nmnagenent and other services, which at all
material times was not adopted by the District, though
their costs (sic) was included in the fees paid to M,
Inc. The District transferred fromA & Hto Wausau the
terns of the plan previously in effect. A & H had been
payi ng the full anount of all non-surgical clains, and
in tw letters the District first instructed Wausau to
continue said practice for the tine being, and then
extended that instruction past the close of the hearing
her ei n.

11. REA and REAA both demanded to bargain
concer ni ng t he sel ection of an i nsurance
admnistrator/carrier, and neither agreed to the
sel ection of Vusau or MEl.
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to:

12. The record fails to denonstrate any
substantial change in the level of benefits or |evel of
service provided to date as a result of the change from
A & H to Wausau/MEl. The record thus denonstrates that
the plan and its administration by Wausau/A & H are
conparable to that in effect previously, within the
terms of the collective bargaining agreenents noted
above at Findings of Fact 6 and 7. By agreeing to said
col l ective bar gai ni ng agreenent s, Conpl ai nant
Associ ations thereby authorized the change conpl ai ned
of here.

13. The record fails to denonstrate that the
District engaged in dilatory conduct by declining to
negotiate concerning a 1991-92 collective bargaining
agr eenent with REAA  providing recei pt of an
arbitrator's award specifying the terms of the 1989-91
agr eenent .

8. As of February 1, 1991, the parties had
not reached agreement on contracts to succeed those
referenced in Findings of Fact 6 and 7.

9. Prior to July 1, 1986, health and dental
benefits to District enployes represented for the
purposes of collective bargaining by the REA and REAA
were provided by an insurance carrier, Blue Cross/Blue
Shield. Effective July 1, 1986, the District began to
self-fund the health and dental benefits and contracted
with A & H Admnistrators, Inc. (A & H) to provide
adm nistrative services related to provision of these
benefits.

he of A & Hs responsibilities wunder its
contract with the District was to nake initial
determinations as to benefit eligibility. Al though the
District possessed ultimate control over all benefit
determinations, if A & H determned that a clai mshould
be paid, it paid the claimfrom District funds w thout
prior consultation with the District. If A & H
determ ned that a clai mshould not be paid, the enploye
had the right to have the D strict review that
det erm nati on.

The District advised A & H of the benefits
avai l abl e to enpl oyes by providing A & Hwith a copy of
the Blue Coss/Blue Shield insurance policy. Sai d
policy specified the followi ng sumary of health and
dental benefits:

HEALTH CARE PLAN
SUMVARY OF HEALTH BENEFI TS
|. BASIC BENEFI TS

HOSPI TAL- | NPATI ENT AMOUNT PAI D, CO PAID, OR
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DEDUCTED, AND MAXI MUM LI M TS

Room and Board Rate
I nt ensi ve and Coronary Care

Hospital M scell aneous

Maxi mum Nurber of Days

Per Admi ssion
--except for Mental
and Nervous Di sorders,
Al cohol i sm and Drug
Abuse

Mental & Nervous, Al coholism
and Drug abuse (additional
benefits are payable for
Mental and Nervous Di sorders
under the Major Medical
portion of the Plan)

HOSPI TAL- QUTPATI ENT

Qut pati ent Surgery,
Care, X-ray and Radi ation
Ther apy,
and di agnostic x-ray and

| aboratory tests Fol | ow Up
Care for Injury and Surgery
(except Cass A

DOCTOR BENEFI TS

Surgery, Including Assistants

I n- Hospi tal Medical Care
Consul tati ons
Anest hesi a

Di agnostic X-rays and
Laboratory Tests

Radi ati on Ther apy

Oral Surgery Usual
Sterilization/

El ective Abortion
Newbor n Exam Usual

Emer gency Care
Foll ow-up Care for Injury

Ener gency

Pre- Adm ssi on Testi ng,

Usual

Average Sem -Private
Usual and Custonary Fee
Usual and Custonary Fee

365 days per adni ssion

70 days per period of
disability

Usual and custonmary

Usual and Custonary Fee*

and Custonmary Fee
Limted to one visit per

day, per physician*

Usual and Custonary Fee*
Usual and Custonary Fee*
Usual and Custonary Fee*
Usual and Custonary Fee

for proven malignhancies.*
and Customary Fee*

Usual and Custonary Fee*

and Customary Fee*

Usual
Usual

and Customary Fee*
and Customary Fee*
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and Surgery (except

Cass A
Hospi t al Sane as descri bed under
Hospital -1 npatient.
ostetri cal Usual and Custonary Fee*
QUTPATI ENT NERVOUS AND Limted to $500 per
MENTAL DI SORDERS, cal endar year.
ALCCHOLI SM AND DRUG ABUSE Addi tional benefits are

avai l abl e for some services
under ©Maj or Medical .

FOR KI DNEY, NURSI NG HOVE
CARE, POST- HOSPI TAL

COORDI NATED HOVE HEALTH
CARE AND DI ABETI C COVERAGE,
PLEASE SEE SECTI ON ENTI TLED
"SPECI AL BENEFI TS. "

. MAJOR MEDI CAL BENEFI TS

Cal endar Year $50 per Covered Person
up
Deducti bl e to a nmaxi num of 3 per
famly - dass A

$100 per covered person
up to a maxi mum of 3
per famly - all other
C asses.

Payment Percent age 80% of the Usual &
Customary Fee

Maxi mum Payment Amount  $250, 000. 00 Lifetinme

*These benefits subject to $10,000 Basic benefit
maxi nrum per disability. The maxi mum $10, 000 benefit
wi Il be renewed upon resunption of full-tinme duties for
the enpl oyee or nornmal activities for dependents.

DENTAL CARE PLAN

Maxi mum Dent al
(Per Cal endar Year)

Cass G $1, 000.
Casses A, B, C,
D E $1, 500.
Maxi mum Ot hodonti ¢
(Lifetime)
Al d asses $1, 500.

Coi nsur ance
Classes A, B, C, D, E
Di agnostic and
Preventive, Ancillary,
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Si npl e Extracti ons,
Endodonti cs, Non-gold
restorations, Oal
Surgery, Periodontics,
Pr ost hodonti cs,

O'thodontics 80%
CGol d Restorations 50%
Cass G
Di agnostic and Preventive 100%
- 6- No. 26816-C
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Wwth

Ancil lary, Sinple Extractions,
Endodonti cs, Restorations,

Oral Surgery, Periodontics,

Emergency Denture Repair &

Adj ust nent s 80%

Prost hodonti cs (except energency
denture repair and adj ustnents)

and Ot hodontics 50%
Deducti bl e
Al d asses $25/ i ndi vi dual

$75/fam |y aggregate
Application of

Deducti bl e
Class G Deducti bl e applies
to: Ancillary, Sinple
Extracti ons, Endodontics,
Restorations, Oal Surgery,
Peri odontics, and
Prost hodonti cs
Casses A, B, C D, E Deducti bl e applies

to: Prosthodontics
and Ot hodontics

Cccl usal Adj ustnents

Cass G $100. lifetinme
maxi mum per Covered
Per son
Class A B, C D E None

10. On June 1, 1987, the REA filed a conpl aint
the Wsconsin Enploynent Relations Conm ssion

which alleged in pertinent part:

6. The final offers of both the
Association and the District have been
certified by the Commission and an
interest arbitration Arbitrator has been
mutual |y sel ect ed. The final offers of
bot h parties contain t he foll owi ng
| nsurance proposal s:

No. 26816-C
No. 26817-C



Article X \%
| NSURANCE AND RETI REMENT

1l.a. The Board shall provide each teacher
(except where both spouses are
enpl oyees, only one will be eligible
for famly coverage; however, both
may el ect single coverage) an
opportunity to participate in a

group hospi tal i zation and
sur gi cal / nedi cal benefit pl an.
Participants wll pay $6.00 per

month per year for single coverage
and $12.00 per nmonth for famly
coverage plus the ~cost of any
additional benefits as well as any

future cost i ncreases on such
addi ti onal benefits added to the
group hospi tal i zation and

surgi cal / nedi cal benefit plan in
ef fect August 24, 1982, through an
autonmatic sal ary deduction
est abl i shed by t he Payr ol |
Departnent. The Board shall pay the
bal ance of the cost of such group
hospitalization and surgical/nedical
benefit plan.

b. The Board shall provide a plan
conpar abl e to t hat in ef f ect
August 24, 1982, during the term of
t he Agreenent.

7. The District has been under a
continuing duty since August 24, 1985, to
maintain the status quo of terns of the
expi red agreenent which govern nandatory

subj ects of bar gai ni ng, i ncl udi ng
i nsur ance.

8. On June 2, 1986, the District
changed health insurance adm nistrators.
The change in adm ni strators from

Blue Cross to A & H Inc., has resulted in
various changes in coverage, benefits and
"usual and customary" benefit paynents.
The plan that has been provided since
June 2, 1986 is not conparable to the plan
provided prior to June 2, 1986, contrary
to Ws. Stats., secs. 111.70(3)(a)l. and
5.

The REA subsequently advised the District that
it would withdraw the conpl ai nt

"If the District will agree to waive any
timeliness defense regarding a grievance
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enconpassing this issue and defer the
matter to arbitration. "

The District declined to waive its defenses. The REA
subsequently wi thdrew the conpl aint.

11. In 1990, the District and other large
enpl oyers in the Racine area began to discuss formation
of an entity which would provide themwith information
related to controlling health and dental benefit costs.

From these discussions, MEl, Inc. evolved. At all
times material herein, District representatives served
on the MEl Board of Directors. In Septenber, 1990, the
District contracted with MEl to act as its consultant
as to health and dental benefits at a cost of $13,800
per nont h.

The relationship between the District and Ml
was communi cated to enpl oyes as fol |l ows:

DATE: Septenber 27, 1990
TGO Al'l Enpl oyees and Retirees

From Del bert Fritchen
Assi stant Superintendent, Personnel Services

The Racine Unified School District is
cooperating with four other Racine area
enployers in exploring ways to provide
quality health care at affordable costs

for all enployees and retirees. The
District is purchasing services from a
new y formed heal t h-care benefit
information and consulting company called
MElI, Inc. The five enployers currently
involved wth M, I nc. are Modine
Manuf act uri ng, Raci ne County, Raci ne

Unified School District, S.C Johnson Wax
and Western Publi shing.

VEI , I nc. will provide participating
enpl oyer s with val uabl e i nformation
regardi ng nedical services and utilization
as well as personal services for enployees

and retirees. MEI will be establishing a
nmedi cal clains administration and custoner
service office in Racine. The school
district and its enployees and retirees
will eventually be able to utilize these
servi ces.

The District's participation in this

cooperative effort wll not affect your
current nedical, dental or prescription
drug benefits. As this new organi zation

develops and the District beconmes nore
i nvol ved, you can be assured that your
current benefit levels will not change as
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aresult.

MEI, Inc. is an innovative concept which
can be a valuable resource to the District
and to you and your dependents. It is an
excel | ent opportunity for public
education, |local government and business
to work together. W wll keep you

informed of the progress in this effort
and alert you to any new services which
the District and you nay be able to
utilize.

One of the facets of the District's relationship
with MEl was an understanding that the District, like
other entities who contracted with MEl, would have the
admnistrative services related to its health and
dental plan provided by an MEl-selected entity. IVE
selected Employer's Insurance Conpany of \usau
(Wausau) as the comon admi nistrator. On February 1,
1991, \Wausau replaced A & H as the entity providing
adm nistrative services to the District for its
existing health and dental plan. This change was
general Iy announced to enpl oyes represented by the REA
and REAA through the follow ng nmeno:

DATE: January 30, 1991

TG All Enpl oyees covered by Racine
Unified School District's Health
and/or Free-Standing Dental Pl an
Admi ni stered by A & H

FROM Del bert L. Fritchen, Assi st ant
Superi ntendent - Personnel Services

SUBJECT: Change in Health & Free-
St andi ng Dent al Pl an
Admi ni strator

This is to advise you that, per Board of
Education action, effective February 1,
1991, VWausau I nsurance  Conpani es is
scheduled to becone the new health and
free-standing dental plan admnistrator
for Racine Unified School District. YOUR
BENEFI TS WLL REMAIN THE SAME THERE IS
NO CHANGE I N YOUR COVERAGE. This change
will not inpact on your prescription drug
coverage with Bravell d ains Managenment or
Dent aCare coverage with Bl ue Cross.

It will not be necessary for you to re-

enroll wth Wusau. Your current cards

will be transferred from A & H

Adm nistrators to Wausau | nsurance. Your

paynment for health care and related costs

will be processed in the sanme manner as
-10-
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with A & H Administrators. (You will not
have to obtain claim forms, but rather
continue to submit bills and receipts.)

You may expect to receive Wausau i nsurance
cards within a relatively short period of
time. Many health and dental service
providers are aware of this change. You
should only need to inform them to send
the clains to Wausau | nsurance Conpani es.
If any provider has questions relative to
your coverage, please have them contact
Raci ne Unified School District - Personnel
Depart nent .

A new feature that offers a conveni ence to
you is that Wausau I nsurance has an office
in Racine at MED , 1100 Conmerce Dr.,
Suite 110, Racine, Wsconsin 53406. The
Custoner Service Coordinators are Patty

Stockowitz and Bernie Rutkowski, their
| ocal telephone nunmber is 866-7333. You
may also use the \ausau I nsur ance

Conpanies toll-free tel ephone nunber which
is 1-800-826-9781. They will assist you
with any questions and/or concerns either
you, or your medical provider, may have or
you may want to contact the Personnel
Department for further assistance at 631-
7020.

As was true with A & H if Wausau determ ned
that a claim should be paid, payment was made w thout
consultation with the District. If disputes arose as
to a claim the enploye could have the District review
Wausau's decision. A & H and Wausau utilize different
information and procedures for determning: (1) the
"usual and custonary" fee for a specific services; (2)
whet her a service or procedure is "experinmental"; and
(3) whether a service or procedure is "nedically
necessary".

12. Prior to February 1, 1991, both the REA
and REAA advised the District of their view that a
change from A & H to an MEl selected provider of
adm ni strative services would breach the District's
duty to maintain the status quo. Pursuant to the
request of the REA and REAA, the District and the
REA/ REAA bargai ned over health and dental benefits.
The REA/ REAA proposed that health and dental benefits
be provided by a traditional indemity insurance
carrier or that the benefits contained in the existing
District plan be listed in the collective bargaining
agreenents. No agreenent was reached by the parties
prior to the February 1, 1991 nove from A & H to
Wausau.

Aside from the bargaining which preceded the
nmove from A & H to Wausau, the District otherw se
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refused to bargain with the REAA over the terns of a
successor to a 1989-1991 contract during the pendency
of an interest-arbitration proceeding which would
establish the terms of the 1989-1991 contract.

13. After February 1, 1991, the D strict began
receiving conplaints from enpl oyes that Wausau was not
approving clains which A & H had previously approved.
Upon investigation of these conplaints, the District
di scovered that A & H had been paying all non-surgical
claims in full wthout regard to whether the claim
level fell within the "usual and custonmary"” limtation
in the health plan. The District then advised enpl oyes
as follows:

DATE: May 7, 1991

TO Al Enpl oyees or Retirees Covered by
Racine Unified' s Health and/or Free-
Standi ng Dental Pl an

FROM Del bert L. Fritchen, Assi st ant
Superi nt endent, Personnel Services

SUBJECT: Heal t h Cover age

On February 1, 1991, the District changed
its health care admnistrator from A & H
Adm ni strators to VWausau | nsur ance
Conpani es. At that time, you were
notified that the |level of health benefits
would remain the sane as outlined in your
Heal th Care bookl et.

Since the change, it has been determ ned
that "usual and custonary" fees were not
supplied as required on page four of your
Heal th Care booklet except for "surgery,
i ncluding assistants." Since many of the
nedical fees in the Racine area are above
what is "usual and customary" for our
area, many of you would be required to pay
the difference if the health plan were now
adm ni stered according to the plan.

In order to avoid any msconception that
the District has changed your |evel of
health benefits or that Wwusau is not
admnistering the health plan correctly,
the District has decided to tenporarily
waive the application of "usual and
customary” on all basic health benefits
listed on page four of the health bookl et
with the exception of "surgery, including
assistants. " This will include all
covered persons. This waiver will stay in
ef fect through August 31, 1991. Enpl oyees
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that have already had fees charged to them
that are now being waived will have their
accounts revi ened by Wausau and
appropriate adjustnents wll be nade.

Meanwhile, the District's health care
consultant, MEl, Inc., wll nonitor and
conpile actual nedical fees in conparison
to "usual and customary" standards and
report this information back to the
District so that the nmatter can be
revi ened before August 31, 1991.

In the very near future, enpl oyees
utilizing nmedical services and who receive
VWausau's "Explanation of Benefits" form

will also receive an enclosure, sinmlar to
the one below, explaining how "usual and
customary” will be applied in the future.
Raci ne Uni fied School
District, in conjunction wth
our insurance consultant, MEl,
Inc., is currently reviewng

all medical bills to determ ne
if the amount billed by vyour
provi der exceeds the amount
al l owabl e under a usual and
cust omary fee schedul e.
Duri ng this review, t he
District has agreed to make
additional paynent(s) to the
provi der on your behalf. This
neans that the District wll
cover charges billed above the
usual and custonary fee.

TH'S IS A TEMPORARY MEASURE,
EFFECTI VE THROUGH AUGUST 31,
1991.

Effective Septenber 1, 1991,
the wusual and customary fee
schedule wll be applied to
al |l charges.

Al unions who represent Racine Unified
bargai ning groups have been notified of
this situation and it is expected that
there will be discussions on this subject
in the com ng nmonths.

If you have any questions about this,
pl ease feel free to contact Mke Farrell,
the District's benefits specialist, at
(414) 631-7020 or you mmy directly contact
Wausau | nsurance Conpanies, 1-800-826-9781
or visit the walk-in customer service
center at IVEl , 1100 Conmerce Drive,
Suite 110, Racine, W 53406.
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to:

Wausau conforned its clainms administration to the neno.
The District subsequently extended the terns of the
May 1 meno from Septenmber 1, 1991 to Decenber 1, 1991.

During the summrer of 1991, Wusau advised the
District of its view that A & H had also been paying
clains for services in certain circunstances from
certain providers not covered by the District plan.
These cl ai ms/ servi ces i ncl uded:

Skin Destruction
Chenot her apy
Crown Repl acenent
Eye Exam nation
d aucona Testing
Anest hesi a
Pre-Op. Exam

Cccl usal Guards
T.MJ. Treatnent
Al l ergy Treatnent
Mental Health
Counsel i ng
Anorexi a/Bulinma
Mental Health

¥k %k F Sk 3k kX X Sk 3k X X

The District concluded that it would continue to pay
such cl ai s for t he duration of ongoi ng
treatnents/illnesses if an enploye could denpbnstrate
that the service had been covered in the past.

14. In its role as District consultant, NEl
audi ts Wausau's performance, provides the District with
its opinion as to whether certain disputed clains
should be paid, and provides the District wth
information and analysis regarding |large nedical
service clains provided to MEl by Wausau.

Exam ner's Conclusions of Law 1 and 2 are nodified from

1. Racine Unified School District did not
violate Sec. 111.70(3)(a)4, Ws. Stats. when it
transferred the adm nistration of its health and dental
i nsurance plans from A & H Administrators, Inc. to
MElI / Wausau, because the new nethod of admnistration
and plan were conparable to the old and were thus
aut hori zed under the terns of the collective bargaining
agreenment s between Conpl ai nants and Respondents.

2. Racine Unified School District did not
refuse to bargain in violation of Sec. 111.70(3)(a)4,
Ws. Stats. by delaying bargaining with REAA pending
receipt of an arbitrator's award specifying the terns
of the 1989-91 coll ective bargai ni ng agreenent.

1. The Racine Unified School District did not
conmit prohibited practices wthin the nmeaning of
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Secs. 111.70(3)(a)4 and 1, Stats. when it replaced A &
H, Inc. with Wausau |Insurance as the entity providing
certain administrative services as to the District's
heal th and dental plan.

2. The Racine Unified School District did not
conmit prohibited practices wthin the nmeaning of
Secs. 111.70(3)(a)4 and 1, Stats. by contracting wth
MEl, Inc. for information and anal ysis regarding |arge
nmedi cal service clains.

3. The Racine Unified School District did not
conmit a prohibited practice within the neaning of
Sec. 111.70(3)(a)4 and 1, Stats. to the extent it
refused to bargain wth the Racine Educational
Assistants' Association over a successor to the
parties' 1989-1991 contract during the pendency of
interest-arbitration proceeding which would establish
the ternms of the 1989-1991 contract.

D. The Examiner's Order dismissing the conplaint is affirmed.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 5th day of March, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
[Tiam K Strycker, Commi ssioner

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(Footnote 1/ continues on the next page.)
(Footnote 1/ continues)

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
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cont ested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a petition

therefore personally or by certified nail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(Footnote 1/ continues on the next page.)
(Footnote 1/ continues)

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admitted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, wupon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion
and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the mail to the Conmi ssion.

- 16- No. 26816-C
No. 26817-C



RACI NE UNI FI ED SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
AND AFFI RM NG EXAM NER' S ORDER

THE EXAM NER' S DECI SI ON

The Exami ner concluded that the status quo allowed the District to
transfer the admnistration of its health and dental insurance plans fromA & H
to Wausau "because the new nethod of administration and plan were conparable to
the old." |In reaching this conclusion, he deternined:

- The identity of a plan admnistrator continues
to be a nandatory subject of bargaining because
different plan admnistrators interpret plan
| anguage related to benefits in different ways.

- The record does not establish that enployes are
at present receiving different benefits.

- The function of interpreting and applying the
ternms of the District's health and dental plan
was shared by the District and A & H and is
shared by the District and Wausau.

- The "conparable" benefits Ilanguage in the
expired contracts provides "weak" protection
agai nst benefit changes and thus the change from
A & Hto Wausau did not violate the status quo.

- Conpl ainants did not waive bargaining through
their conduct.

The Exanminer also concluded that the District did not violate
Sec. 111.70(3)(a)4, Stats. by its refusal to bargain with the REAA over a
successor to a 1989-1991 contract during the pendency of interest-arbitration
proceedi ngs whi ch woul d establish the terms of the 1989-1991 agreenent.

POSI TI ONS CF THE PARTI ES

Conpl ai nants assert that the Exami ner erred by concluding that the status
quo authorized the Respondent to nake dramatic changes in enploye nedical and

dental benefits. Conpl ai nants argue that unless the changes are clearly and
unm stakably authorized by contract |anguage, it cannot be concluded that
Conpl ainants waived their right to bargain over the changes. Her e,

Conpl ai nants contend the Exam ner erroneously concluded that the contract
| anguage clearly authorized the changes, in part because the Exam ner wongly
relied wupon language in the unilaterally-established insurance plan.
Conpl ai nants assert that the requisite finding of waiver is particularly
unavai |l able where, as here, the record establishes that changes included a
maj or restructuring of the manner in which health and dental benefits are
provi ded.

If it is erroneously concluded the contractual |anguage establishes that
Conpl ai nants have waived the right to bargain over the change in third party
adm nistrators, Conplainants argue the scope of the waiver was expressly
l[imted by the contractual |anguage requiring plan conparability. Conplainants
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contend the new plan was not conparable because: (1) the new adm nistrator
applied very different "usual and customary" and "nedi cal necessity" standards
and refused to pay clainms for treatnent which had previously been covered; and
(2) Respondent contracted for new case review services. The Conpl ai nants
contend that the Respondents' decision to postpone the inpact of these changes
shoul d not cloud the Commi ssion's analysis. Conplainants assert that the issue
is whether the status quo does or does not authorize the changes which the
Respondents assert can be nade.

G ven the foregoing, the Conplainants ask the Conmmission to reverse the
Exami ner and find the Respondents to have violated Secs. 111.70(3)(a)4 and 1,
Stats.

Respondents urge the Commission to affirm the Exami ner's determ nation
that the status quo allowed the change in plan supervisor, citing the
bargaining and Titigation history of the parties as well as prior changes nade
under the contract |anguage. Respondents contend that the parties' history and
practice essentially rebut all status quo argunents made by Conplainants for
the first tinme on review

Respondents argue that the Conmission's recent decision in Myville
School s, Dec. No. 25144-D, disposes of all Conplainants' argunents regarding
"conparability". Further, Respondents assert that Conplainants have not
establ i shed any change in clai mpaynent or benefit.

Respondents ask the Commission to reverse the Examner's rejection of
Respondents' additional defenses that: (1) the choice of a new plan supervisor
is not a nmandatory subject of bargaining; (2) Conplainants waived any right
they had to bargain by their conduct and (3) the parties were at inpasse and
t hus Respondents were entitled to inplenent the change in plan supervisor.

DI SCUSSI ON

The essential questions before us are: (1) did the enploye cost for
health and dental services change when \Wausau replaced A & H as the entity
making initial claim determnations under the District's health and dental
plan; and, (2) if so, did the status quo allow for these changes?

As to the first question, we think it clear that the switch fromA & Hto
Wausau produced change. As evidenced by Finding of Fact 9, wunder the
District's health and dental plan, many benefits are defined by the "usual and
customary"” fee or the "usual customary" and "reasonable" fee. Q her benefits
hinge on the definition given to "nmedically necessary"” or "experinental". It
is apparent from the record that A & H and Wausau use different data and
procedures to determine the scope of these benefit-defining terms. 2/
Differing data and procedures produce different definitions and thus different
level s of District claimpaynent.

The District protests that because it ultimately retains full authority
to determine benefit levels and coverage, no change in benefit levels and

coverage occurred with the switch from A & H to Wausau. However, the record
anply denonstrates that the District's retention of authority does not and has
not elimnated the change in benefits and coverage. As evidenced by

2/ Contrast transcript for Septenber 12, 1991 as to Wausau "UCR' (34-38, 74-
75), "medically necessary" (59-60) and "experinental" (72-74) wth
transcript for March 28, 1991 as to A & H "UCR' (142-150), "nedically
necessary" (165-173) and "experinental" (174-176).
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Conpl ai nants Exhibit 46, which is reflected in part by Finding of Fact 13,
VWausau's interpretation of language in the District's plan produced a change in
the services/procedures covered by the plan under A & H The District decided
that it would continue to cover these services/procedures, but only for the
duration of a current nedical condition for enployes who were already receiving
such services and who could establish that such services had previously been
rei nbursed. But for the switch to Wausau, this change woul d not have occurred.

Further, if the entity nmaking the initial claimdetermnation authorizes
paynent, the District plays no decision-naking role and the matter ends.
However, if the claimis initially denied, the enploye nust then rely upon the
District's appeal process and hope for a reversal. Access to benefits is
clearly nmore cunbersome, tine consum ng and uncertain if an enpl oye nust resort
to an appeal. Because of the differing data and procedures used by A & H and
Wausau, different initial benefit determnations will be produced. The degree
of enploye reliance on the appeal process for benefits will thus al so change
Therefore, benefit availability will thus also inevitably change even though
the District retains ultinate decision-maki ng power.

Even in the context of the District's tinme-specific directives to Wausau
to pay in full all non-surgical medical claims, (as A & H had), it is apparent
that changes in the enploye cost of health and dental services occurred as a
result of the switch to Wausau. Surgi cal services becane subject to the
different "usual and custonmary"” determ nations of Wusau, thus inevitably
produci ng different reinbursenment for surgical services.

We turn to the question of whether the status quo gave the District
di scretion to change the services and procedures covered and the extent of such
cover age.

As already discussed, changes in the extent of coverage for services and
procedures were caused by the change in the entity administering the health and
dental plan through initial claimdetermnations. |If the status quo allows the
District to change the entity nmaking the initial claim determnation, the
changes traceable to the new entities' interpretation of the existing plan are
al so allowabl e under the status quo, subject to the "conparability" contract
st andar d.

Whien determining the status quo in the context of a contract hiatus, we
consi der relevant |anguage fromthe expired contract as historically applied or
as clarified by bargaining history, if any. 3/

The health and dental benefit |anguage in the expired REA/ REAA contracts
states:

REA CONTRACT
19.1 Goup Hospitalization Surgical/Mdical Plan
19.1.1Cost to Teachers
The Board shall provide each teacher [except where both
spouses are enployees, only one (1) will be eligible

for fam|ly coverage] an opportunity to participate in a
group hospitalization and surgical/mnmedical benefit

3/ Mayville School District, Dec. No. 25144-D (WERC, 5/92); School District
of Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).
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pl an. Participants will pay ten dollars ($10.00) per
nonth for single coverage and twenty dollars ($20.00)
per month for fanmily coverage through an automatic
sal ary deduction established by the Payroll Departnent.

The Board shall pay the balance of the cost of such
group hospitalization and surgical/nmedical benefit
pl an.

19. 1. 2Conpar abl e Pl an/ Prescription Drug Pl an

The Board shall provide a plan conparable to that in
ef fect August 24, 1988, plus a prescription drug plan
with a two dollar ($2.00) deductible per prescription
i ndi vi dual paynment, during the term of this Agreenent.
The District will issue prescription insurance plan
cards to teachers and retired teachers as part of its
prescription insurance plan on or about Novenber 1,
1988. Teachers will be responsible for the two dollar
($2.00) deductible payment at the time of purchase.
Rei mbur senment for prescription purchases between
August 25, 1988 and the date that the cards are issued
will be made after submission to A & H Administrators
of the receipts for such purchases by the teachers
under the sane provisions as if the two dollar ($2.00)
pl an had been in effect August 25, 1988.

19.4 Goup Dental Benefit Plan

The Board shall provide each teacher the opportunity to
participate in a group dental benefit plan conparable
to that in effect August 24, 1988. Participants will
pay one dollar ($1.00) per nonth per year for single
coverage or three dollars ($3.00) per nonth per year
for famly coverage through an automatic salary
deduction established by the Payroll Department.

REA CONTRACT
1. Medi cal | nsurance
a. The Board shall provide each assistant
(except where spouses are enployees, only
one will be eligible) an opportunity to

participate in a group hospitalization and
surgi cal - nedi cal benefit plan.

b. The plan shall be conparable in benefits
as the plan in effect during the school
year 1984-85.

e. In the event an HMO or PPO health plan is
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made available and the enployee elects
such plan in lieu of the standard nedi cal

pl an, the participant will pay any prem um
cost that exceeds the premum of the
avai l able standard nedical pl an. In
addition, the participant wll pay any

contribution required in this contract for
t he standard nedi cal plan.

Under the | anguage, the District is to "provide" the benefit plan. There
is no reference to a benefit plan admnistrator other than to A & Hin the REA
prescription drug plan |anguage. The REA nakes nuch of this reference as an
indication that the District nust retain A & H during the contract hiatus. W
do not find this REA argunent persuasive. Initially, we note that the A & H
reference is found only in the prescription drug |anguage and thus has no
particular application to health or dental benefits. Further, the reference to
A & H cones in the context of |anguage establishing an interim paynent
procedure. Thus, on bal ance, even as to the prescription drug benefit, the A &
H reference would seem only to reflect A & Hs status as the clains
admnistrator in place at the tine the |anguage was bargai ned, rather than an
agreenment that A & H was to remain the clains adnministrator. 4/ Because we
conclude that the applicable |anguage does not identify the source from which
the District is to provide benefits or the entity to be admnistering the
benefit, the parties' language is supportive of a conclusion that the District
retains discretion to change the entity administering the benefit plan. Thus,
the language on its face evidences a status quo which allows the change in
benefits produced by the change in the entity interpreting/admnistering the
benefit plans, so long as such change is consistent with the contractual
"conparability" |anguage.

Evi dence of the manner in which the | anguage in question has historically
been applied is not analytically significant. Wen the District noved from a
benefit plan provided and admi nistered by Blue Cross/Blue Shield, to a self-
funded benefit plan utilizing A & Has an adm nistrator, the REA challenged the
action by filing a conplaint with this agency. The conplaint was ultinmately
wi t hdr awn. Contrary to the District's argunments, we do not equate the
wi thdrawal w th any concession by the REA as to the neaning of the |anguage in
guesti on.

The record al so does not contain any significant evidence of bargaining
hi story as to the specific | anguage before us.

Gven the foregoing, we are left with the language in question as the
reliable basis for a status quo determ nation. As discussed earlier, the
| anguage grants the District discretion to change the entity making initial
cl ai m determ nations. As discussed earlier, such a change inevitably brings
changes to the enployes in terns of medical/dental procedures covered and the
level of claim reinbursenent. Remaining for resolution is Conplainants'
alternative argument that although the changes in question are attributable to
a change in admnistrator, such changes nonethel ess exceeded those allowed by
the "conparability" |anguage.

The REA "G oup Hospitalization Surgical/Mdical Plan" contract |anguage
obligates the District to provide "a group hospitalization and surgical/nedi cal
benefit plan" and further that the "plan" nust be "conparable" to that in

4/ I ndeed, in August, 1990, the District switched from A & H to Bravell as
the adm nistrator of the drug program Conpl ai nants' Exhibit 32.
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ef fect August 24, 1988. The REA "G oup Dental Benefit Plan" obligates the
District to provide "a group dental benefit plan conparable to that in effect
August 24, 1988". The REAA "nedical insurance" |anguage obligates the District
to provide "a group hospitalization and surgical-nedical benefit plan" which
"plan shall be conparable in benefits as the plan in effect during the school

year 1984-85." Wile the language is not precisely the sane, we conclude that
mai nt enance of conparable benefits is the comon intent expressed. This is
because in all three instances, the "conparable" standard can nost reasonably
be interpreted as being linked to "benefits" rather than the potentially

br oader concept of a "plan", as argued by the Conpl ai nants.

The term "benefit" can nost reasonably be interpreted as the listing of
nmedi cal and dental services summarized in Finding of Fact 9 and set forth in
greater detail in Conplainant's Exhibit 2. The District's obligation is to
provide benefits conparable to those set forth in Finding of Fact 9 and
Exhibit 2. If the listed benefits had changed when VWausau began admi ni stering
claims, such a change woul d be neasured against the conparability standard to
determi ne whether the change in benefits violated sane. Here, Wausau is
adm nistering the sane list of benefits as A & H had previously adm ni stered.
No change in listed "benefits" occurred. Further, although it is apparent that
the change in admnistration will inevitably alter the level of claim paynment
and indeed whether <certain procedures are covered at all, the changes
established in this record do not violate the "conparability" standard.

The Conpl ainants al so assert that the District breached the status quo by
contracting with MeEl, Inc. for analysis and review of large nedical clains.
Because this record does not provide a persuasive basis for us to find a
i nkage between this review service and a change in the cost of health and
dental services to enployes, we need not proceed further to deternine whether
any such change would be allowabl e under the status quo. Thus, we reject this
argunent. 5/ T

G ven the foregoing basis for our dismissal of the conplaints, we find it
unnecessary to determ ne whether, as argued by Respondents, the Exami ner erred
by rejecting or failing to analyze Respondents' other defenses. W have
nodi fied the Examiner's Findings and Conclusions to provide greater precision
and detail.

Dat ed at Madi son, Wsconsin this 5th day of March, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

5/ In its petition for review, Conplainants did assert that the Exam ner
erred by concluding that the District did not violate Sec. 111.70(3)(a)4,
Stats. by its refusal to bargain a new contract with the REAA until an
interest-arbitration award established the ternms of the existing
contract. As was true before the Exam ner, Conplainants presented no
argument in support of their position. Wthin the context of the
argunent presented in this case, we conclude the Exam ner correctly
di smi ssed this allegation.
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WIlliamK. Strycker /s/
WIiTiam K.  Strycker, Conm ssioner
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