STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
OUTAGAM E COUNTY PROFESSI ONAL

PCLI CE ASSCCI ATI ON : Case 185

: No. 43942 DR(M-474
Requesting a Declaratory Ruling : Deci si on No. 26831
Pursuant to Section 111.70(4)(b), :
Ws. Stats., Involving a Dispute

Bet ween Said Petitioner and
OUTAGAM E COUNTY

Appear ances:

Mohr & Beinlich, S.C., Attorneys at Law, by M. Frederick J. Mhr, 415
Sout h Washi ngton Street, P.O Box 1098, G een Bay, Wsconsin 54305,
appearing on behal f of the Association.

Davis & Kuelthau, S.C., Attorneys at Law, by M. Lon D. Meller, 111 East
Kil bourn Avenue, Suite 1400, M Iwaukee, Wsconsin 53202-3101,
appearing on behal f of the County.

FI NDI NGS OF FACT, CONCLUSI ONS COF
LAW AND DECLARATORY RULI NG

On April 25, 1990, the Qutagam e County Professional Police Association
filed a petition with the Wsconsin Enmploynent Rel ations Commi ssion seeking a
declaratory ruling as to OQutagamie County's duty to bargain wth the
Associ ation over certain matters. On May 3, 1990, the Conmi ssion asked the
Association to specify whether the declaratory ruling was being filed under
Sec. 111.70(4)(b), Stats. or Sec. 227.41, Stats. Havi ng received no response
to said letter, the Conmission, by letter dated July 10, 1990, asked the
Associ ati on whether the parties' dispute had been resolved. On July 16, 1990,
the Association advised the Conmission that the matter had not been resol ved
and that its petition had been filed pursuant to Sec. 111.70(4)(b), Stats. The
County filed a statenment in response to the petition on August 3, 1990.
Hearing on the petition was conducted by Examiner Peter G Davis on
Sept enmber 25, 1990 in Appleton, Wsconsin. Thereafter, the parties filed
witten argunent, the last of which was received on Novenber 20, 1990. Having
consi dered the record and the parties' argunent, and being fully advised in the
prem ses, the Conmmi ssion makes and issues the follow ng

FI NDI NGS OF FACT

1. Qut agam e County, herein the County, is a nunicipal enployer having
its principle offices at 410 South Wal nut Street, Appleton, Wsconsin 54911.

2. The Qutagami e County Professional Police Association, herein the
Association, is a labor organization having its principle offices at
P. O Box 1098, 415 South Washington Street, G een Bay, Wsconsin 54305.

3. The Association is the collective bargaining representative for
certain enployes of the Qutagam e County Sheriff's Departnment. The Association
and the County are parties to a collective bargai ni ng agreenent which contains
the foll ow ng provisions:

ARTICLE Il - RECOGNI TI ON

2.01 - This Agreenent made and entered into at
Appl eton, Wsconsin, pursuant to the provisions of
Chapter 111.70 of the Wsconsin Statutes by and between
Qutagam e County, hereinafter referred to as the
"County", and the Qutagam e County Professional Police
Associ ation, sole bargaining agent for all regular
permanent full-time and regular permanent part-tine
enpl oyees within the Sheriff's Departnment having the
power of arrest, excluding the Sheriff, Undersheriff,
Li eutenants, and all confidential, supervisory, and
manageri al enpl oyees and independent contractors,
hereinafter referred to as the "Association". Thi s
provision shall not be interpreted for purposes other
t han t he identification of t he bar gai ni ng
representative and of the bargaining unit.
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ARTICLE IV - RULES AND REGULATI ONS

4.01 - The rules and regulations of the
Qut agam e County Sheriff's Departnment as established by
the County in accordance with the provisions of and
pursuant to Chapter 111.70 of the Wsconsin Statutes
shall be made a part of this Agreement by reference.
The Association shall be given thirty (30) days notice
on any new rule or regulation proposed before it
becones effective.

ARTI CLE XXXI'I - NO OTHER AGREEMENT

32.01 - The County agrees not to enter into any
other agreenent witten or verbal with the nenbers of
the bargaining unit individually or collectively which
in any way conflicts with the provisions of this

Agr eenent .
4. Wien it needs to transport out-of-state prisoners, the County
solicits bids from various entities. Pursuant to this bidding procedure, on
occasion, the County has contracted with Freedom Air, Inc. to transport such

prisoners. The two principal owners of Freedom Air, Inc. are also mnunicipal
enpl oyes of the County Sheriff's Department and are represented for the
purposes of collective bargaining by the Association. Wien the principal
owners of Freedom Air, Inc. transport prisoners for the County, they are
functioning in their capacity as representatives of Freedom Ar, Inc. Such
transports occur while the principal owners are off-duty from their enpl oynment
by the Sheriff's Departnent. Wien Freedom Air, Inc. handles a prisoner
transport, the County does not assign an on-duty deputy sheriff to accompany
the prisoner being transported. On-duty deputies do acconpany prisoners when
the transport is being handled by a private carrier other than Freedom Air,
I nc.

5. The County does not retain significant control over the nmanner and
means by which Freedom Air, Inc. provides prisoner transport service, but
rather retains control only as to the result.

Based upon the above and foregoing Findings of Fact the Conm ssion nakes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The two principal owners of Freedom Air, Inc. are independent
contractors vis-a-vis Qutagam e County when they transport prisoners for the
County in their capacity as owners and enployes of Freedom Air Inc.

2. The collective bargaining agreenent between the Qutagam e County

Prof essional Police Association and Qutaganmie County does not apply to
i ndependent contractors.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Conmmi ssi on nmakes and issue the follow ng

DECLARATORY RULI NG 1/

Qutagam e County has no contractual duty to bargain with the Qutagam e
County Professional Police Association over the ternms of any prisoner transport
contract between the County and Freedom Air, Inc.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 18th day of March,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K.  Strycker, Conm ssioner
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1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont ested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the

(Footnote 1/ Continued on Page 4)
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(Footnote 1/ Conti nued)

circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion
and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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OQUTAGAM E COUNTY

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS CF
LAW AND DECLARATORY RULI NG

POSI TI ONS OF THE PARTI ES

The Associ ati on

The Association acknow edges that the transportation of prisoners is

within the purview of the Sheriffs' statutory powers. Nevert hel ess, the
Associ ation contends that because the principal owners of FreedomAir, Inc. are
al so menbers of the bargaining unit represented by the Association, the County
is obligated to bargain with the Association pursuant to Article XXXII of the
contract if the Sheriff elects to use Freedom Air, Inc. for prisoner transport.
The Association argues that it is clear that the principal owners are acting
as sheriff deputies when transporting prisoners for Freedom Air, Inc. The
Association cites provisions of the Departnent's policy nmanual which
specifically require that off-duty deputies act in their official capacity when
there is an imediate danger to person or property. The Association contends
that the transport of prisoners is by its very nature a danger to person and
property. The Association also notes that the Departnent's policy nanual
requires the presence of an officer when prisoner transports occur. Under
these circunmstances, the Association asserts that it is clear that it has the
right to bargain wages, hours and conditions of enployment which pertain to
prisoner transports handl ed by Freedom Air, Inc.

The Association denies that the Sheriff's constitutional powers override
the County's obligations under the collective bargaining agreenent. Contrary
to the County, the Association argues that the holding in Wsconsin
Prof essional Police Association v. Dane County, 149 Ws.2d 699 (CtApp 1989)
does not deprive the Association of the ability to bargain. The Associ ation
argues that Dane County does not stand for the proposition that the Sheriff
does not have to pay for transportation of prisoners. It contends that the
case nerely indicates that the Sheriff may choose the nmethod of transportation.
Thus, the Association concedes that the Sheriff does indeed have the right to
choose to use Freedom Air, Inc. or any other carrier for the transport of
prisoners. However, if the Sheriff chooses to use Freedom Air, Inc., the
Associ ation asserts that the County must bargain with the Association as to the
terms of the contract.

As to the independent contractor status of Freedom Air, Inc., the
Association asserts that the integrity of its status as the exclusive
bargai ning representative would be substantially dimnished if the County can
bargain individually with menbers of the bargaining unit who have formed a
private corporation.

G ven the foregoing, the Association asks that the Conm ssion find that
the County nust bargain over the terms of any prisoner transport performed by
Freedom Air, Inc.

The County

The County contends that the issue of prisoner transport presented by
this case involves a prohibited subject of bargaining. It urges the Conmmi ssion
to conclude that the Sheriff's duty to execute court-issued arrest warrants and
to transport a prisoner back to Wsconsin is established under the Wsconsin
Constitution and Wsconsin comon | aw. Cting Wsconsin Professional Police
Association v. Dane County, 106 Ws.2d 303 (1982) and Wsconsin Professional
Police Association v. Dane County, 149 Ws.2d 699 (CApp. 1989), the County
argues that it is under no obligation to bargain with the Association regarding
t he manner by which the Sheriff chooses to exercise his constitutional power to
execute arrest warrants and to bring a prisoner before the court.

Contrary to the argunent raised by the Association, the County contends
that the Sheriff's constitutionally established authority wth respect to
prisoner transport extends beyond the mere decision to use private air carriers
and includes "the ways and neans elected by the Sheriff to performthe task."
Dane County, 149 Ws.2d at 710. Thus, the County argues that the obligation
the Association attenpts to inpose on the Sheriff to "negotiate" the terns of
the contract for prisoner transport awarded to Freedom Air, Inc. inpermssibly
limts the Sheriff's determ nation of which air carrier will be given the work.
The County argues that the added cost of doing business with Freedom Air, Inc.
caused by the delay and expense of bargaining with the Association effectively
precludes the Sheriff from considering Freedom Air, Inc. The County asserts
that indirect attenpts to limt the exercise of the Sheriff's constitutional
duties through the "purse-strings" of the County were rejected by the Court of
Appeal s in Dane County, 149 Ws.2d at 711-712.

The County also contests the Association argunent that the Sheriff is

obligated by the existing collective bargaining agreenent to negotiate the
ternms of any contract for prisoner transport awarded to Freedom Air, Inc.
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First, the County contends that it is clear that any such contract |anguage
produced by bargaining would conflict with the Sheriff's constitutional powers
and would therefore be void. Second, the County contends that it has not
"negotiated" with Freedom Air, Inc. for transport work. The County contends
that Freedom Air, submitted bids and that, on occasion, when Freedom Air's bid
was the lowest, the Sheriff awarded them the contract. Third, the County
contends that the principal owners of Freedom Air, Inc. are functioning as
i ndependent contractors within the meaning of Sec. 111.70(1)(i), Stats. when
transporting prisoners and thus are outside the scope of the «collective

bar gal ni ng agreenent between the Association and County. Fourth, the County
notes that all prisoner transports perforned by Freedom Air, Inc. took place
when the principal owners are off-duty. The Association's arguments to the

contrary, the County argues that the Departnent's policy manual does not give
off-duty officers "peace officer authority" when they are outside of the
County. The County contends this is significant because all the transports
made by Freedom Air, Inc. involve the extradition of out-of-state prisoners.
Lastly, the County contends that there is no Departnental policy which governs
interstate prisoner transport. The County contends that the Departnental
policy cited by the Association is strictly linmted to the transport of
prisoners in County-owned vehicles.

G ven the foregoing the County asks that the Commi ssion find the issue of
prisoner transport in this case to be a prohibited subject of bargaining.

DI SCUSSI ON

Resol ution of the dispute before us requires that we deternine whether
the County has contractually obligated itself to bargain with the Association
over the wages, hours and conditions of enploynent applicable to prisoner
transports by off-duty nmenbers of the Association's unit. W conclude that the
County has not so obligated itself. G ven our conclusion, we need not decide
what inpact the Sheriff's statutory and constitutional powers would have upon
any such obligation.

Articles Il and XXXIl of the parties' contract state:
ARTICLE Il - RECOGNI TI ON
2.01 - This Agreenent nmade and entered into at

Appleton, Wsconsin, pursuant to the provisions of
Chapter 111.70 of the Wsconsin Statutes by and between
Qutagam e County, hereinafter referred to as the
"County", and the Qutagam e County Professional Police
Associ ation, sole bargaining agent for all regular
permanent full-time and regul ar pernmanent part-tine enpl oyees
within the Sheriff's Department having the power of

arrest, excl udi ng t he Sheriff, Under sheri ff,
Li eutenants, and all confidential, supervisory, and
manageri al enpl oyees and independent contractors,
hereinafter referred to as the "Association". Thi s
provision shall not be interpreted for purposes other
t han t he identification of t he bar gai ni ng

representative and of the bargaining unit.

ARTI CLE XXXI'I - NO OTHER AGREEMENT

32.01 - The County agrees not to enter into any other
agreenment written or verbal with the nenbers of the
bargaining unit individually or collectively which in
any way conflicts wth the provisions of this
Agr eenent .

The Association woul d have us conclude that these Articles prohibit the County
from entering into individual agreenents with unit nenbers as to off-duty
prisoner transports and obligate the County to bargain with the Association
over the wages, hours and conditions of enploynent applicable to such
transports. W do not find the Association's interpretation of these Articles
to be persuasive.

Article XXXII| seeks to protect the integrity of the Association's
contract by prohibiting County agreenents with unit menbers which conflict with
the contract. However, the phrase "nenbers of the bargaining unit" can nost
reasonably be interpreted as applying only to unit menbers when they are
serving as enployes of the Sheriff's Departnent. This is so because Article I
defines the unit represented by Association as "enployees within the Sheriff's
Departnent.” | ndependent contractors such as Freedom Air, Inc. are
specifically excluded by Article Il fromthe group for whom the Association is
the bargaining representative. Thus, in our view, Article XXXI| does not apply
to agreements reached by the County with Freedom Air, Inc. and therefore,
Article XXXI'l cannot persuasively be viewed as a basis for a contractual County
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obligation to bargain over prisoner transports by independent contractors who
are al so of f-duty nenbers of the unit. 2/

Nor can Article Il be independently read to establish such a contractual
bargaining obligation, if for no other reason than the Article Il [|anguage
whi ch specifies in pertinent part that:

ARTICLE Il - RECOGN TION

.This provision shall not be interpreted for purposes
other than the identification of the bargaining
representative and of the bargaining unit.

G ven the foregoing, we have concluded that the County has no contractual
duty to bargain with the Association over the prisoner transport issue posed by
the Association's petition.

Dated at Madi son, Wsconsin this 18th day of March, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By
A. Henry Henpe, Chairnan
Her man Tor osi an, Conm ssi oner
WIiTiam K.  Strycker, Conm ssioner
2/ G ven our conclusion that the Freedom Air owners are not functioning as

"menbers of the bargaining unit" within the neaning of Article XXXIl when
they transport prisoners, the content of Departnental rules cited by the
Associ ati on becomes irrelevant to the issue before us.
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