STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

NORTHWEST UNI TED EDUCATCRS,

Conpl ai nant,
: Case 25
VS. : No. 45338 MP-2451
: Deci sion No. 26832-B
CAMERON SCHOOL DI STRI CT,
Respondent .

Appear ances:
M. Mchael J. Burke, Executive Director, Northwest United Educators,
16 W John Street, R ce Lake, Wsconsin 54868, on behalf of
Conpl ai nant .
M. Richard J. Ricci, Wld, Rley, Prenn & Ricci, S.C., Attorneys at Law,
715 South Barstow, P.O Box 1030, Eau daire, Wsconsin 54702- 1030,
on behal f of Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS
O LAW AND ORDER

Nort hwest United Educators (hereafter the Union), filed a conplaint
herein on February 15, 1991 before the Wsconsin Enploynment Relations
Conmi ssion wherein it alleged that Canmeron School District (hereafter the
District) had unilaterally changed terns and conditions of enploynent for
support staff bargaining unit enployes by discontinuing an alleged practice of
gi ving such enpl oyes parent/
teacher conference days off with pay, in violation of MERA. On March 20, 1991,
t he Conmi ssion appointed Sharon Gall agher Dobish, a nenber of its staff to act
as Examiner in the matter and at that tine the Examiner made full witten
di sclosures to the parties. On April 15, 1991 the District filed a Mdtion to
Dismiss the Conplaint and a supporting brief. The Union chose not to file a
responsi ve brief but opposed the Mtion orally. Oral argunent on the Motion
occurred on April 15, 1991 by tel ephone with all parties present. After having
considered the parties' witten and oral argunents on April 26, 1991, the
Exami ner issued a witten decision denying the District's Motion to Dismiss the
conplaint (Dec. No. 26832-A). Hearing in the case was then held on May 1, 1991
at Caneron, Wsconsin and a stenographic transcript of the proceedings was

nade. The transcript was received by My 17, 1991, and all briefs were
received and thereafter exchanged by the Examiner by July 18, 1991. The
parties chose not to file reply briefs. Havi ng considered the evidence and

arguments and being fully advised in the prenises the Exam ner makes the
foll ow ng
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FI NDI NGS OF FACT

1. Conpl ai nant, Northwest United Educators (hereafter the Union) is a
| abor organization with its offices located at 16 W John Street, R ce Lake
W sconsin 54868. Since 1986, the Union has had a collective bargaining
relati onship with Respondent, Canmeron School District in a unit consisting of:

all regular full-tine and regular part-tine non-
pr of essi onal enpl oyees of the Caneron School District,
excluding confidential, seasonal, tenporary, casual

pr of essi onal , supervi sory,

The first contract between the parties covered the 1986-87 schoo

2. Respondent, Caneron School District

nuni ci pal

and manageri al

enpl oyer within the nmeaning of the Minici pal

enpl oyees.
year.

(hereafter

with its offices |ocated at 1825-12th Avenue, Caneron, Wsconsin 54822
3. The 1986-88 collective bargaining agreement between
contai ned the follow ng | anguage relating to enpl oye work schedul es:
ARTI CLE XI'I - HOURS OF WORK
C Hours by enpl oyee desi gnati ons:
1. Cust odi ans
a. School days or when school activities schedul ed:

Day Shift (both schools) 7:00 a.m to

Ni ght Shift (high school)
(grade school)

Sat urday (both school s)

3:00 p.m
3:00 p.m to 11:00
p. m

2:30 p.m to 10:30
p. m

7:00 a.m to 10:00
a.m

b. Non- school , non-activity, non- sumerti nme
days:

Al custodians will work7:00 aam to 3:00 p.m
C. Sunmer vacati on schedul e:
Al custodians will work7:00 aam to 2:00 p.m
No Sat urdays

2. Cl eani ng person
185 days per year 3:00 p.m to 6:00

or ot her hour s as

Superi nt endent
3. Cooks:

Al cooks shal

p.m

di rect ed by the

work 183 days per year.

the District)
Enpl oynent Rel ati ons Act

is a

the parties
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G ade school

Tuesday, Thursday 6:30 am to 1:30
p. m
Monday, Wednesday, Friday 7:30 aam to 1:30
p. m
H gh School
Monday t hrough Friday 9:30 am to 1:30
p. m

4, D shwasher s:

Two hours per day or such additional hours as
specified by the District Admnistrator.

5. Al des:
180 days per year coinciding with the school
year, with hours per day to be determned by the
Superi nt endent .

6. Secretari es:

H gh school secretary
Grade school secretary

School year 8:00 a.m to 4:00
except Fridays and days p. m
precedi ng hol i days when it
shal | be 8:00 am to 3:30
p. m
Sunmer vacati on
Monday t hrough Friday 8:00 am to 1:00
p. m
7. Bus drivers:
School year hours as determined by the
Superi nt endent .
8. All work  schedul es above set forth are

changeable by the Superintendent according to
the needs of the District.

The above-quoted |anguage was deleted from the agreement in the 1990-92
contract and the following |anguage was inserted into Article XIl C, as
fol | ows:

C. Enpl oyees shall receive an enploynent contract
and a schedul e of days/hours to be worked.

The 1986-88 agreenent contained the followi ng |anguage regarding enploye
entitlement and holi days:

ARTI CLE XI'V - HCOLI DAYS

The followi ng holidays will be fully-paid holidays (pay
that is normally paid for enployee's normal workday)
with the enployee not working during such days:
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A For cal endar - year
hol i days are Menor

July, and Labor Day.
B. If the holidays, as

the previous or the next

by the Superintenden

C. If it is necessary for
paid holiday, the enployee shall

and one-half for

di scretion.

full-time enployees, t he
ial Day, Thanksgiving Day,
Christnas, New Year's Day, Good Friday, 4th of

listed, fall on a Saturday
or Sunday, the day to be observed will be either

t.

wor kday as determ ned

an enployee to work on a
be given tine

conpensatory tinme or paid
double-time for working at the

Dstrict's

Thi s | anguage was changed in the 1988-90 agreenent when a paragraph was added,

as foll ows:

D. For school -year full
i s Labor Day.

-time enpl oyees,

the holi day

Thi s paragraph D was changed again in the 1990-92 agreenent to read as foll ows:

D. For school - year
hol i days are Labor
t he school -year part
i s Labor Day.

full-tinme enpl oyees, t he

Day and Menori al
-time enpl oyees,

Day. For
t he hol i day

Appearing in each contract between the parties since the first one was reached

for 1986-88 are the following Articles:
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ARTI CLE XVI| - CENERAL PROVI SI ONS

C This Agreenment shall supersede any rules,
regul ations, or practices of the District which
are contrary to or inconsistent with its termns.

ARTI CLE XX - ENTI RE MEMORANDUM OF AGREEMENT

This Agreement has been reached as a result of
col l ective bargaining, represents the full and conplete
agreement between the parties, and supersedes al
previous agreenents between the parties. Any
suppl emental anmendnents to this Agreement or past
practices shall not be binding on either party unless
executed in witing by the parties hereto. \aiver or
any breach of this Agreenment by either party shall not
constitute a waiver of any future breach of this
Agr eenent .

4. The first collective bargaining agreenent covering unit enployes
becanme effective in 1986. The Unit Director (the equivalent of Union
President) at that tine and until My 14, 1990 was M. JoAnn Trowbridge, a
cal endar year secretary at the District's El ementary School. On May 14, 1990
at the neeting at which unit enployes voted to ratify the 1990-92 agreenent,
Ms. Caroline Crotteau was elected Unit Director and Ms. Trowbridge was from
that point on, no longer a Union officer. The District Administrator at the
time the first contract was entered into by the parties was M. MDougall who
left that post prior to the current District Admnistrator, Howard Hanson's
hire in July, 1989. For many years prior to the advent of the Union, Cooks and
aides had received parent-teacher conference days off with pay. Duri ng
negotiations for the 1986-88 agreement, no proposals were nade and no
di scussion was had regarding the paid or non-paid status of parent-teacher
conference days for cooks and aides, although paid holidays for all wunit
enpl oyes were a substantial issue in those negotiations. |In the years covered
by the 1986-88 agreenment, cooks and aides received parent-teacher conference
days off with pay, despite the fact that the contract did not address this day
in any way and despite the inclusion in the 1986-88 agreenent of Articles XV
and XX No proposals were nade by either party and no discussions were had
during the negotiations which led up to the 1988-89 agreenent regardi ng the pay
status of parent-teacher conference days. After M. Hanson's hire in July
1989, sone cal endar year enployes came to him with questions regarding their
wages, hours and/or benefits. The Union was unaware of these contacts. Hanson
attenpted to investigate the source and history of simlar problems in the
District and found that simlar questions had arisen in 1987 under M.
McDougal | . Specifically, in an Cctober 20, 1987 nenmo from Unit Director
Trowbridge to M. MDougall, M. Trowbridge indicated concerns about and/or
requested verification of wunit enployes' vacation and sick |eave bal ances.
This meno did not nmention parent-teacher conference days. It did indicate that
Ms. Trowbridge and another enploye had submitted to District Admnistrator
McDougal | the actual hours worked by enpl oyes for the year 1986-87 along with a
projection of what hours would be worked in 1987-88. M. Hanson continued to
i nvestigate the nunber of hours enployes were to receive pay pursuant to the
then-effective 1988-90 agreenent and the nunber of hours the District was
actual |y paying enpl oyes for. Between July, 1989 and January, 1990, M. Hanson
engaged Unit Director Trowbridge in informal discussions which occurred
entirely outside of contract negotiations regarding Hanson's concerns about
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clarifying enploye hours of work and Hanson's request to create and establish
time sheets for all unit enployes. These informal discussions resulted in the
Union's agreement, md-term of the 1989-90 agreenent, to allow the Enployer to
create and inplement the use of tinme sheets by all unit enployes. The tinme
sheet system went into effect sone tine during the Summrer of 1989. Soneti ne
during Novenber, 1989, cook and/or aide enployes asked M. Hanson how they
shoul d record the hours for the Novenmber, 1989 parent-teacher conference day.

Hanson told enployes to record no hours for the day since it was a non-paid
"hol i day" per the 1988-90 agreenent. The Union objected to this approach,
indicated that the District had al ways pai d cooks and aides for the day off in
guestion both before and after the advent of the Union and it argued that
therefore, the day should renmain a paid day off for cooks and aides. Hanson,
on behalf of the District, thereafter agreed to pay cook and ai de enpl oyes for
the 1989 parent-teacher conference day but he told Unit Director Trowbridge
that the District did not intend to pay for days not defined in the contract in
subsequent years. The District paid cook and aide enployes for the Novenber,
1989 parent-teacher day at the end of the 1989 school year.

5. Col l ective bargaining concerning the 1990-92 agreenment began on
January 23, 1990 when NUE Executive Director, Attorney Mchael J. Burke net
with local Union officers and all 10 unit enployes to determi ne what proposals
they wished to discuss at bargaining. At this neeting, Burke took notes
i ndi cating enpl oyes had concerns about or an interest in negotiating regarding
the following itens: longevity, sick |leave accunul ation and payout additional
vacation and holidays, a one year agreenent, snow days, shift differential, job
posting, insurance, LTD, questions regarding custodians' Saturday work hours
and equalizing H gh School and El ementary cooks and aides' hours. Regar di ng
the question of holidays, the enployes wanted to add three new holidays for
school year enployes and three new holidays for cal endar year enployes. In
bargai ning the Union |ater proposed to significantly increase paid holidays for
both categories of enployes. On February 8, 1990, Burke met with Unit Director
Trowbridge and District Adm nistrator Hanson. Hanson had requested that the
parties neet on a snmaller scale for negotiations, wthout the whole Board of
Educati on and the 10 nenber bargai ning unit being present (which had apparently
been the customin the past). The Union had agreed to this approach. At this
February 8th neeting, the parties discussed the Union's Holiday proposal and
M. Hanson indicated he wanted enployes to have individual enploynent
contracts.

At sone point during February, 1990, M. Hanson wote an internal meno in
whi ch he listed the issues he believed should be discussed in bargaining. This
nmenmo was not distributed to the Union negotiating team The relevant issues
Hanson listed in his meno are as foll ows:

1) Wages pai d; vacations . . .
Establish time sheets in July, 89 Map of hours
in the future. Individual contracts would help

Sone hours are not in contract (aides/cooks)
not worked.

4) Negoti ati on Goal s:

- Map of Hours: Individual contracts
- Cl ear up discrepancies

- Agree on reconciling at the start

- Respond to unit proposals

- Make consi derations based on
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Hanson, Burke and Trowbridge net again on February 28, 1990, at which tine
Hanson apparently nade a counter-proposal to increase holidays for enployes by
one-half day. Al so at this neeting, Hanson stated that the District wanted to
delete the list of enploye work hours contained in Article XIl (C and to have
these hours "contained in the individual contract”. Hanson also stated that he
wi shed to have a system whereby new enpl oyes would receive |ess vacation and
fewer holidays than current enployes, the latter to be grandfathered regarding
these benefits. The next neeting occurred on March 14, 1990 and all wunit
enpl oyes were present along with Burke and Hanson. This neeting was designed
to bring unit enployes up-to-date regarding negotiations. Both the Union and
the District created witten agendas of what occurred at this neeting. The
District's agenda read as foll ows:

1) Verification of support staff wage/benefits:
The administration has worked on the follow ng

itemns:
- Clarify definition of hours: al so summrer
schedul es
- Reconciliation of contracts
- Use of time sheets
- Mappi ng of hours
- | ssuance of contracts
- Benefits that are due
- | ssuance of job descriptions
2) Coal s in negoti ati ons of fered by t he

adm ni strati on:

- Approach negotiations in a non-adversary

nmanner
- Raise the level of wunderstanding fiscal
operations
3) Items brought to the table by the Support
Staff:]

a) Seniority - Job pronotions: (Article X)
Proposed to delete "relative ability"

b) Sick leave: (Article X11)
Proposed to increase accumulated sick
leave to 120 days. Also to cash in
accunmul ated sick |leave at regular hourly
rate to go toward paynment of insurance
upon retirenent.

c) Hol i days: (Article XIV)
Proposed to add 2 holidays to 12 nonth
people and 3 holidays to 9 nmonth people.
Adm ni stration suggested consideration be
given to having holiday benefit accrue to
enpl oyees over time rather than full scale
on date of hire.

d) Vacation: (Article XV)
Proposed to get three weeks after two
years. Proposed to get additional day per
year after 15 vyears of service to a
maxi num of five weeks vacation after 25
years of service.
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e) Long termdisability: (Article XMII1)
Proposed to go to all enpl oyees.

f) Structure of salary schedule: (Article

XXI )

Propose to conbine various job

classifications to equate wages of aides
and cooks, elenmentary secretary to high

school

secretary etc. NUE is to provide

witten proposal.

0) I nsurance: (Article XiI1)
Propose to nmmintain insurance at |evel
provided to the certified staff.

h) Longevity: (New - Nue is to provide
wording of proposal) Propose to have
addi tional 3% wage increment after 5 years
of service: 6% after 10 years: 9% after
15 years.

i) Wages:

(Article XXI)

Propose to have 5% rate adjustnent for all
per sonnel . Propose additional 5% for
custodi al personnel only.

Propose to have Saturday custodial work at
over-time rate.

In addition, at

this neeting the definition of the

number of inclenent weather days was discussed

(Article Xvl).

M. Hanson expressed concern over the cost of the
requests. He al so observed that many nenbers present
did not know about the proposal presented on their

behal f.
NUE stated that

no cost-out had been done and they had

no i dea how much the proposal would cost the district.

No proposals were presented by the administration at

thi s neeting.

The next neeting

is tentatively scheduled at 4:00 on

Monday, April 2, 1990.

The Union's agenda for the March 14th neeting left space for note-taking

regardi ng each topic |listed.

The printed portion thereof was as foll ows:

Verification of support staff wage/benefits

1.

2. Coals in negotiations

3. Seniority - Job pronotions
4. Sick Leave

5. Holidays

6. Vacations
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7. Long termdisability

8. Snow day definition

9. Structure of salary schedul e

10. | nsurance

11. Longevity

12. Wages

13. O her

Attorney Burke took notes on his copy of the March 14, 1990 Union Agenda
(submtted here) which read in relevant part, as foll ows: Burke had no notes
on #1 above. Next to #2, Burke listed "individual contracts" and "job
descriptions". Next to #5, Burke listed "9" and "4" and the words, "Howard
wants to slowy inplenent - grandfather." Next to #9, Burke wote the word
"equal i ze." Next to #13, Burke wote, "1 year contract" and "1 1/2 pay for
Sat ur day cust odi ans. "

The next bargaining session was held on March 22, 1990. At this neeting,
not hi ng of any nonent occurred. Burke has no notes thereon. The next neeting
was held on April 18th with Burke, Hanson and Trowbridge present. At this
neeting, Hanson nade an extensive counterproposal which, according to Burke's
bargai ning notes, included deletion of Article XIl (C. Burke noted that
Hanson proposed that "enployes will receive a cal endar of work days at start of
year," and that Hanson proposed individual enployment contracts for enployes.

In his notes, Burke also wote "correction in benefits - District will take
care of that - mpbst has been already taken care of." Hanson's counterproposal
al so included the addition of "1 holiday to all staff" and a slower rate for
new enployes entitlement to holidays. Thereafter, on April 23, the Union

prepared a counterproposal for Hanson's consideration.

6. On May 14, Burke's notes indicate that he explained the parties'
tentative agreement to unit enployes in relevant part as foll ows:

That Article XI'1(Q would be deleted and that
i ndi vi dual enpl oynent contracts woul d be issued. Burke
noted that "verification of info is the key and
auditors want this also."”

On May 14th, Burke also explained that all enployes would receive one
addi tional holiday. On or about My 18, 1990 the District held its
ratification vote. M. Hanson issued the Board the follow ng meno descri bing
the terms of the tentative agreenent:

1) Change wording relating to the custodi an/snow
day - evenings (ARTICLE XVI)

2) Change |anguage relating to snowdays to be
defined sane as instructional staff (ARTICLE
XV1)

3) Delete the detail of hourly breakout in the

Mast er Agreenent (ARTICLE XI1)

4) Supply people with individual contracts
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5) Supply people with schedul e of hours
6) Take care of the corrections in benefits

7) Add LTD to all remaining staff - if allowable by
i nsurance conpany [Page 13 (Q]

8) Change the probationary period from 6 nonths to
12 nont hs (ARTICLE VI)

9) Freeze the base salary on all enpl oynent
categories at pre-1990 | evel (ARTICLE XXI)

10) Add one paid holiday to all staff (ARTICLE Xl V)

11) Wage increase to be 4.25% in the first year and
4% t he second year. Bus drivers may have 4% in
first year and license renewal paid follow ng
conpletion of probation period or 4.25% on
wages. (ARTICLE XXI)

12) District to pay sanme % on insurance in 1990-91
as prior year. I nsurance not settled in second
year (Page 12)

13) Reword Section E regarding sunmer hours/breaks
(Page 9)

14) Vacation to two weeks after two years

7. After both the Union and the District had ratified the tentative
agreenent on or before May 22, 1991, the District issued individual contracts
to all unit enployes. These contracts consisted of a calendar with the work
days and non-work days shown thereon as well as a witten contract indicating
each enploye's hours of work per day and per year, the nunber of work days per
year and the nunber of contract days per year, the nunber of holidays, the
enploye's hourly wage rate and annual contract rate. At least two enployes
objected to the omi ssion of the Novenber 9, 1990 parent-teacher conference day
as a paid day off but enpl oyes nonethel ess signed and returned their contracts
by May 30th in order to avoid losing their positions with the District. The
Union filed the instant conplaint herein on February 15, 1991, after having
sent the District a letter dated Novenber 20, 1990 offering to discuss the case
prior to a conplaint being filed.

8. Neither at the March 14th neeting nor at any other bargaining session
did Hanson directly describe or nention his concerns (listed in Hanson's
February, 1990 internal meno) that cooks and aides were being paid for hours
not worked and not listed in the contract. Hanson never nentioned that the
District intended to elimnate one paid non-work day from cooks and aides’
schedul es. Hanson never nentioned parent-teacher conference days or the date
of Novenber 9, 1990. During bargaining at the March 14th session - and at
ot her sessions, Hanson did address the deletion of Article XIl (C and the
reasons therefor, but Hanson never stated that the deletion of this Section
woul d result in sonme enployes being paid one day | ess per year or that enployes
woul d have their work days or work year changed thereby. M. Hanson did not
state during bargaining that he wanted to live up to the exact provisions of
the contract with respect to wages and benefits or any words to that effect.
Hanson was aware, through his study of the tine sheets inplenented in the
Sunmer of 1989, that the parent-teacher conference day mght be the extra-
contractual, non-work day for which aides and cooks were being paid. However,
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Hanson never conveyed his suspicions about the parent-teacher conference day to
t he Uni on. At no tine during bargaining did Hanson state or explain his
apparent intention to add one holiday to the agreenent for cooks and aides so
that all paid days off would be listed in the agreenent from that point
forward. During bargaining, Hanson stated several tines that he did not intend
to take anything away from enpl oyes by proposing individual contracts with a
map of hours attached thereto, that the District only wished to verify what
wages/ benefits were in existence.

9. A wvalid past practice existed over a long period of tine, both prior
to and after the parties entered into their first <collective bargaining
agreenment in 1986 whereby cooks and aides were allowed the day off with pay for
parent -t eacher conference days. District Adm nistrator Hanson was nade aware
of this practice shortly after his hire in 1989. The District ultimately paid
cooks and aides for the day off on the 1989 parent-teacher conference day. M.
Hanson's statement in 1989 to Unit Director Trowbridge that the District would
no longer pay for work not done constituted a statenent of future intent which
the District did not followup on specifically in bargaining. Thus, Hanson's
statement in 1989 was insufficient to clearly notify the Union that the
District was then repudiating the past practice. The District also failed to
clearly notify the Union that it wished to elimnate the |ong-established past
practice of paying cooks and aides for their day off on parent-teacher
conference day during negotiations for the 1990-92 agreenent, either by
statenents nade during bargaining, by the parties' agreenent to District-
proposed changes in Article XIl (C or by the parties' agreenent to establish a
map of hours for each enploye and to issue each enploye an individual
enpl oynent contract.

10. The Union did not waive its right to bargain regarding the
elimnation of the past practice of paying cooks and aides on the day in
guestion by its agreenent to Articles XVII and XX in the initial contract
(1986-88), or by allowing their continued inclusion in successor agreenents
thereafter. Nor did the Union waive its right to bargain regarding the pay
status of the day in question by its acts or conduct during negotiations for
the 1990-92 agreenment. As stated in Finding No. 9, Hanson's 1989 statenent to
Trowbridge was not sufficient to establish repudiation and therefore the burden
never shifted to the Union to codify the practice.

CONCLUSI ONS OF LAW

1. The District had a duty to bargain with the Union regarding its
decision to cease paying cooks and aides for the day off they received on
parent -teacher conference days and therefore the District comitted a
prohi bited practice in violation of Section 111.70(3)(a)l, 2 and 4 by ceasing
to pay for the day in question md-termof the 1990-92 agreenent.

2. The District wunilaterally ceased paying for the parent-teacher
conference day wthout first properly notifying the Union and offering to
bargain thereon in violation of Sec. 111.70(3)(a)l, 2 and 4.

3. The Union did not waive its rights to bargain regarding the
District's decision to cease paying cooks and aides for the day off on parent-
teacher conference days falling during the 1990-92 agreenent. Nor did the

Union waive its right to bargain regarding the effects of the District's
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deci si on.
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CRDERED 1/

1. To remedy its violations of Secs. 111.703(a)l, 2 and 4,
District shall inmmediately:

a. Cease and desist from

(1) Maki ng wunilateral changes wi thout proper
notice and bargaining wth the Union
regarding pay for cooks and aides on
parent -t eacher conference days which these
enpl oyes shall have of f.

(2) In any other or related nmanner interfering
with the rights of support staff enployes
pur suant to the provi si ons of t he
Muni ci pal Enpl oynent Rel ati ons Act.

b. Take the following affirmative action which the
Examiner finds will effectuate the purposes and
policies of the Minicipal Enploynent Relations
Act .

(1) Notify support staff represented by NUE by
conspi cuousl y posti ng t he attached
Appendi x "A" in places where notices to
such enployes are customarily posted, and
take reasonable steps to assure that the
notice remains posted and unobstructed for
a period of thirty days.

(2) Make all cook and ai de enployes whole for
any pay not received for Novenber 9, 1990,
due to the District's refusal to pay them
for the day off on Novenber 9, 1990,
together with any interest on that anount
at the rate of 12% per year, 2/ from the
pay period follow ng Novenmber 9, 1990 to
the date the amount is paid to cook and
ai de enpl oyes.

(See Footnotes 1/ and 2/ on Page 14)
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1/

2/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence subnmtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.

The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the time the conplaint was initially filed with the Comm ssion.
The conplaint was filed February 15, 1991, when the proper rate was 12%
per vyear. See, WInmt Union High School District, Dec. No. 18820-B
(VMERC, 12/83).
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(3)

(4)

Dat ed at Madi son,

Continue to pay cooks and aides for the
day off on parent-teacher conference days
during the term of the 1990-92 agreenent
in accordance wth the effective past
practice thereon, and after the expiration
of the 1990-92 agreement, continue to pay
these enployes for the day in question
until the District properly notifies the
Uni on upon expiration of an agreenent that
it intends to repudiate the past practice
and elimnate the pay for the day in
guesti on.

Notify the Wsconsin Enployment Relations
Commission wthin twenty days of this
Oder as to what steps the District has
taken to conply with this Oder.

Wsconsin this 18th day of Septenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Sharon Gal [ agher Dobi sh, Exam ner
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School

APPENDI X " A"

Noti ce to Enpl oyees of the Caneron School District

Represent ed by Northeast United Educators

As ordered by the Wsconsin Enployment Rel ations Conmi ssion,
District notifies you as foll ows:

1.

WE WLL NOT unilaterally cease paying cooks and
ai des for par ent -t eacher conf erence days
occurring during the 1990-92 agreenent between
it and NUE.

WE WLL abide by the effective past practice
regarding pay for cooks and aides during the
termof the 1990-92 agreenent.

WE WLL nmake all cooks and aides whole for any
loss they suffered due to our failure and
refusal to pay them for the Novenber 9, 1990
parent -t eacher conference day.

WE WLL NOT in any other or related nanner
interfere with the rights of our enployes
pursuant to the provisions of the Minicipal
Enpl oynment Rel ations Act.

t he Caneron

TH'S NOTICE MUST REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE HEREO- AND
MJUST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
CAMERON SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CORDER

POSI TI ONS OF THE PARTI ES:
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Uni on:

The Union filed its brief on July 18, 1991. The Union urged that the
District's failure and refusal to pay regular wages to aides and cooks for the
Novenber 9, 1990 parent-teacher conference day, a day on which these enployes
had traditionally received a day off with pay, clearly violated the Act. In
this regard, the Union pointed out that any change in the school calendar is a
mandat ory subject of bargaining. Thus, the District was obliged to negotiate
and reach mutual agreenment with the Union prior to naking any change in its
| ong-establ i shed practice of paying cooks and aides for the non-work day in
guesti on. Such a nutual agreenent was never reached. In addition, the
practice, the Union pointed out, had not only existed for some time prior to
the establishnment of the parties' collective bargaining relationship but it
al so existed and was followed after 1986 and until 1990. The Union asserted
that the subject of elimnating pay for the day in question was never raised by
the District (or the Union) during the negotiations which resulted in the 1990-
92 agreenent. I ndeed, the date of Novenber 9, 1990 or the parent-teacher
conference day were never nentioned in so many words.

The Union contended that the fact that the parties agreed to change sone
of the language contained in Article XIl (C is wholly wunrelated to the
District's later actions in reducing the nunber of paid |eave days for aides
and cooks. Al 'so, the Union urged that the District failed to prove that the
Union it had waived its right to bargain on the issues here by its response to
t he i ssuance of the individual enploynment contracts to enployes in May, 1990.

By May 22, 1990, the parties had ratified the 1990-92 agreenent which
becanme effective on that date. Thereafter, the District issued unit enployes'
i ndi vi dual enploynent contracts. The Union pointed out that this was the first
point at which it becane clear that enployes would not be receiving pay for the
day off in question, as they had consistently for many years. Thus, the Union
argued, the District's actions amounted to a unilateral change, mid-term of the
1990-92 agreenent which was acconplished w thout proper notice to or any
bargaining with the Union. The Union asserted, therefore, that even if the
District had properly notified the Union and offered to bargain regarding the
subj ect, absent the Union's agreenent thereon, the District could not elimnate
pay for the 1990 parent-teacher conference day until after the expiration of

the 1990-92 agreenent. In addition, the Union noted that District
Adm ni strator Hanson becane fully aware of and had agreed to pay cooks and
aides for the day off for the 1989 parent-teacher conference day. This, the

Union asserted, nade it incunbent wupon the District to clearly state in
negotiations that it wshed to elimnate pay for future parent-teacher
conference day for cooks and aides. The District did not do this. Rather, it
chose to mamke (at best) only general statenents during bargaining regarding
payi ng according to the contract. These statenents were insufficient, in the
Union's view, to put the Union on notice that the District intended to
repudi ate the practice.

The Union therefore sought a finding that the District violated
Sec. 111.70(3)(a)4, 1 and 2, Stats., an order making enployes whole and
requiring the District to return to the status quo ante of granting a paid day
off to aides and cooks for parent-teacher conference days that fall during the
termof the 1990-92 agreenent.

District
The District asserted that it did not commt a prohibited practice when

it failed to pay aides and cooks for the day off, Novenber 9, 1990. The
District pointed out that in 1989, District Adm nistrator Hanson nade it clear
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that the District needed to know when enpl oyes were worki ng and what days/tines
they were being paid for. As a result, the Union and the District agreed to
institute tine-sheets for all enployes where no such records had existed
previously. In Novenber, 1989 when enpl oyes questi oned how to record hours for
the parent-teacher conference day that nonth, M. Hanson told them not to
record any hours on their tine sheets. Wen enployes conplained that they had
al ways been paid for that day, Hanson agreed to pay for the day but told |ocal
Union representatives that the District did not wish to pay for work not done
in the future. Thus, the District argued that even assuming a true past
practice of paying for the day in question existed, it properly notified the
Union that it no longer wished to pay for items not listed in the agreenent.

The District also contended that since the contract |anguage is clear and
unanbi guous, the Union's evidence of practice should not be allowed to vary
that | anguage. In this regard, the District pointed out that it based each
enpl oye's 1990 map of hours on the |anguage of the 1988-90 agreenent which was
deleted from the 1990-92 contract by mutual agreenment of the parties. The
District also noted that Article XIV(D) - Holidays does not list the parent-
teacher conference day as a holiday. It was therefore incunmbent upon the
Uni on, when Article XIl (C) was changed during the negotiations for the 1990-92
agreement to see to it that the parent-teacher conference day was |isted
therein as a holiday. In addition, the District asserted that Articles XVII
and XX also support its argunents that past practice may not be considered
here. Finally, the District noted that the alleged practice here does not fit
the general definition of past practice: That is, this "practice" is neither
unequi vocal, nor clearly enunciated and acted upon, nor readily ascertainable
or accepted by both parties.

The District argued that District Admnistrator Hanson did not
specifically nmention Novenber 9th or parent-teacher conference day because no

one knew the exact date that enployes had been paid for not working. The
District conplained that despite its requests, the Union never notified the
District what non-work day enployes had been paid for in the past. Al so,

Hanson had made it clear to Union president Joann Trowbridge between July and
Decenber, 1989 that the District did not intend to pay for days not worked
unless they were listed in the contract. The District asserted that Hanson
reiterated these sentiments at bargaining as well. In all the circumnstances,
the District sought dismssal of the conplaint inits entirety.

DI SCUSSI ON

Section 111.70(1)(A), Stats., defines "collective bargaining" as the

"mutual obligation of a nmunicipal enployer . . . and the representatives of its
enployees . . . to resolve questions arising under . . . an agreement, wth
respect to wages, hours and conditions of enploynent."” Section 111.70(3)(a)4,

Stats., enforces the duty defined in Sec. 111.70(1)(a), Stats., by making a
refusal of an enployer to "bargain collectively with a representative of a
majority of its enployees” a prohibited practice. Thus, the statutory duty
descri bed above extends to the Caneron School District as a nunicipal enployer
and to NUE as the majority representative of the support staff bargaining unit.
Clearly, the duty to bargain during the term of the agreenent does not extend
to matters that are covered by the agreenent and/or any effective past
practices thereunder. In addition, the statutory right to conpel bargaining
can be waived by inaction on a |abor organization's part where it has know edge
of the significance of its inaction. See, e.g., Gty of R chland Center, Dec.
No. 22912-B (WERC, 8/86) and cases cited therein.

This case is specifically driven by its facts. The central issue here is
whether a valid past practice existed, to provide pay for parent-teacher
conference days, upon which cooks and aides could rely. The facts of record
i ndicate without contradiction that before the advent of the Union, the day in
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guestion was a paid day off. |In addition, after the Union becane the exclusive
representative of the support staff enployes here, the District continued to
pay cooks and aides for the day off on parent-teacher conference days. Thi s
was done despite the fact that the 1986-88 and the 1988-90 collective
bargai ning agreements were silent regarding the subject of parent-teacher
conference days. This was also done despite the fact that each of those
contracts contained the identical "zipper" clause |anguage (Articles XVII and
XX) which essentially stated that all past practices would be extinguished with
t hose agreenments. Thus, a past practice existed until 1989.

| note that in 1989, M. Hanson was hired to replace former District
Adm nistrator MDougall. dearly, M. MDougall had known of the practice and
had paid cooks and aides for parent-teacher conference days prior to M.
Hanson's hire. The subject of pay for the 1989 parent-teacher conference day
was thereafter raised by enployes to M. Hanson. M. Hanson disputed it but
the District ultinately agreed to pay enployes for the day. In these
circunmstances, it is clear that through 1989, the past practice not only
existed but it was, in fact, continued by the District's paying for the 1989
parent -t eacher conference day.

The question arises, however, regarding the value and significance of
M. Hanson's statenent to then-Unit Director Trowbridge in 1989 at the tine pay

for the 1989 parent-teacher conference day arose. At that time, M. Hanson
stated that he told Trowbridge 3/ that the District would no |onger pay for
days not defined in the contract in future years. This statenent (which |

accept as true and correct) might have been effective to extinguish the
practice of paying for the day in question had it been nade in a negotiations
for the 1990-92 contract. However, it is significant that Hanson nmde this
stat enent outside of negotiations. In the context it was made, Hanson's 1989
statenment to Trowbridge anounted to nerely a statenent of future intent.

Hanson's assertions at trial that he nade it clear at negotiations that
he wished to verify wages and benefits because the District wi shed only to pay
for hours worked is sinply not supported by his own testinmony or by that of any
Uni on witness. Indeed, none of the Union w tnesses corroborated Hanson on this
poi nt . In fact, Hanson testified that he did not tell the Union at
negotiations that the reason he wanted to delete Article XII (C and get the
Union to agree to individual contracts with a map of hours and days worked was
because he wanted to make the contract |anguage match what was being done by
the District regardi ng wages. Hanson also admitted that he did not tell the
Union that the affect of their agreement to these changes would be that cooks
and aides would not receive an "additional" holiday (like all other wunit
enpl oyes under the 1990-92 agreenent); but that they would receive the sane
nunber of holidays under the 1990-92 agreenent as they had under the 1988-90
agr eenent . Hanson also admitted that he never raised the subject of the
parent -t eacher conference day or the date of Novenber 9, 1990 at negotiations.
Not ably, both M. Burke and Ms. Trowbridge corroborated Hanson's om ssions at

3/ Trowbri dge was not asked specifically about Hanson's statenent at the
i nstant heari ng. She did state that Hanson spoke to her infornmally in
1989 over a period of nonths regarding Hanson's concerns that hours

worked by enployes needed clarification. But Trowbridge stated that
Hanson never raised these concerns wth her regarding nine nonth
enpl oyes.
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bargai ni ng, as stated above. Thus, the evidence denonstrates that Hanson never
acted upon his 1989 statenent of future intent.

Hanson asserted at the instant hearing that he felt that the affect and
i mpact of the map of hours was "inplied" at negotiations and that everyone knew
that it nmeant that cooks and aides would have their "additional" holiday (a
holiday which had previously been outside the contract) put into the
contract. 4/ However, this "trade-off" was never specifically discussed by the
parties. The amendment of Article XII1(C) does not itself denonstrate that the
parties clearly intended to elimnate the practice on the facts of this case.
In this regard, | note that Hanson admitted at trial that during negotiations
he had repeatedly stated that he did not intend to take anything away from
enpl oyes by his proposal s/discussions regarding Article XI1(C, the mp of
hours, etc., but rather that his intent was nerely to verify what was then in
exi st ence. In all of the circunstances here, it is clear that M. Hanson did
not clearly and properly notify the Union that the District no |onger intended
to continue the practice of paying cooks and aides for days not worked and not
otherwise listed in the agreenent as pai d days.

Q her record evidence supports this conclusion. First, I note that M.
Hanson admitted that his investigation of enploye time sheets in 1989 had
indicated that the parent-teacher conference day mght be the day for which
enpl oyes were being paid while not working. Yet, M. Hanson said nothing to
the Union about this. In his February, 1990, internal neno Hanson also
identified as a problem the fact that cooks and aides were receiving pay for
hours not worked, but Hanson never shared this meno or its contents with the
Union. Furthermore, it is significant that in his summary to the Board of the
tentative agreenent he had reached on the Board' s behalf with the Union, Hanson
descri bed the agreed-upon change in Article XIV - Holidays as "add one paid
holiday to all staff.” It would have been reasonabl e an ogical for Hanson to
make sone distinction between cooks and aides' holidays and other enployes'
holidays at this juncture in presenting the tentative package to his superiors,
yet Hanson did not do this. Finally, | note that there was apparently no draft
docunents of either the individual contracts or the map of hours agreed upon by
the parties prior to their ratification nmeetings. Only after ratification did
the District issue the actual contracts and maps of hours directly to enpl oyes.
Thus, the Union had no opportunity to raise any objections to these itens
before ratifying the tentative contract agreenent.

Gven the fact that the District's agent, Hanson did not clearly notify
the Union that it wi shed to repudiate the practice at the end of the 1988-90
agreenent, the Union had no duty to attenpt to codify the practice in the 1990-
92 agreenent. Furthermore, the Union in this case cannot be said to have
wai ved its rights to bargain regarding the District's decision/actions in 1990.
Here, the District announced for the first tine in clear terms that it would
no |onger pay cooks and aides for the day in question, but it did so after
ratification of the 1990-92 agreenment. Because the District failed to properly
repudi ate and extinguish the practice after the expiration of the 1988-90
agreenment but before agreeing to the 1990-92 contract, it nmust live by the
practice until the expiration of the 1990-92 agreenent. The order attached
hereto reflects what the District nust do through 1992. However, at that tinme,

4/ Hanson's avowed nethod of recapturing the extra-contractual holiday
enjoyed by cooks and aides prior to 1990 and placing it in the agreenent
was unconventi onal .
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if it chooses, the District is free to notify the Union that it
intends to live by the practice. At this point, it is up to the Union to have
the practice described and placed in the agreement. |If the Union fails to gain

codification of the practice in a successor agreenent, the practice will then
be el i m nat ed.

no | onger

Dat ed at Madi son, Wsconsin this 18th day of Septenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Sharon Gal [ agher Dobi sh, Exam ner

ns
F6396F. 33 -21- No. 26832-B



