STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N CQUNCI L 40, AFSCME, AFL-Q G

Conpl ai nant,
: Case 56
VS. : No. 45179 MP-2435
: Deci si on No. 26845-A
JEFFERSON COUNTY,
Respondent .

Appear ances:
M. Jack Bernfeld, Staff Representative, Wsconsin Council 40, AFSCME,

AFL-CI O 5 (dana Court, Madison, W 53719.
M. Victor Myer, Corporation Counsel, Jefferson County, Jefferson
County Courthouse, 320 South Main Street, Jefferson, W 53549.

FI NDI NGS COF FACTS,
CONCLUSI ONS OF LAW AND ORDER

Wsconsin Council 40, AFSCME, AFL-CIQ filed a conplaint on January 22,
1991, with the Wsconsin Enmploynent Relations Commission alleging that
Jefferson County had violated Secs. 111.70(3)(a)l, 3, and 4 by unilaterally
changing the status quo in refusing to pay to Bonni e Spoke the contingent rates
established by the County's Personnel Policy and by discrimnating against the

chai rperson of the Union's bargaining conmttee. The Union filed an anended
conplaint on May 30, 1991, alleging the sane violations with respect to another
employe in a different bargaining unit, Barbara Frank. The Conmi ssion

appoi nted Karen J. Mawhi nney to nake and issue Findings of Fact, Conclusions of
Law and Order as provided in Sec. 111.07(5), Stats. A hearing in the matter
was held on June 12, 1991, in Jefferson, Wsconsin, and the parties conpleted
their briefing schedule by Cctober 7, 1991. The Exami ner has considered the
evi dence and arguments of the parties, and now i ssues the follow ng Findings of
Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCVE, AFL-CIQ called the Conplainant or the
Union after this, is a |abor organization with its principal offices at 5 Gdana
Court, Madison, W 53719.

2. Jefferson County, called the County or the Respondent after this, is
a nunicipal enployer wth its office located at the Jefferson County
Courthouse, 320 South Main Street, Jefferson, W 53549.

3. The Union was certified as the bargaining representative of
Courthouse enpl oyes on February 12, 1990, and was certified as the bargaining
representative of professional enployes of the Health Agency on My 24, 1990.
The Union was also certified as the bargaining representative of Hunan Services
enployes in March of 1991. Although the parties have been engaged in
negotiations for the initial collective bargaining agreenents for the new
bargai ning units, there were no bargaining agreenents for the newy organized
units in effect at the tine of the hearing in this matter. The County has
three other bargaining units -- H ghway Departnent enployes, sworn officers in
the Sheriff's Departnent, and enployes at Countryside, the County's nursing
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hone --
had various col |l ective bargai ning agreenents in place for several

was adopt ed.

The resolution passed in 1981 was |ater

and these three bargaining units were organi zed before 1990 and have
years.

4. In a County Board neeting on January 13, 1981, Resolution No. 80-114

It states in part:

VWHEREAS, after careful review and appraisal of
t he personnel salary and classification studies nade by
i ndependent survey for the nonrepresented enployees,
the Personnel Conmittee recomends the follow ng
changes be made effective February 8, 1891 . . . 3/

VWHEREAS, in the Personnel Study conpleted in
Cctober, 1978, it was recomended by the Conmunity
Research and Management Co. that a contingency rate be
prescribed for extrene and unusual cases of |ongevity
and nmerit, and

VWHEREAS, the Personnel Committee reconmends that
the Personnel Policy contain a provision for a
contingency rate of $250 at the 10 year level and an
addi tional $250 at the 15 year level, based on nerit
with the approval of both the Department Head and the
Personnel Conmittee be established.

adopted at the March 9, 1982, session of the Jefferson County Board.

5.

i ncorporated into Odinance No. 6 and

The Personnel Policy and Salary Plan for Oficers and Enployees of

Jefferson County includes, anong other things, the follow ng statenents:

6.04. CLASSIFICATION OF POSITIONS. (a) The
provi si ons of this ordi nance pertai ni ng to
classification and pay plan shall apply to all County
enpl oyees except those in unclassified service and
those covered by union contracts. The provisions of
this ordinance pertaining to vacation, holidays, sick
| eave, retirenent, death benefits, hours of work,
overtine, discipline, equal opportunity, and personnel
records shall apply to all enployees of Jefferson
County. Enpl oyees represented by | abor unions shall be
covered by this ordinance only to the extent that this
ordi nance does not conflict with the pertinent |abor
contract. In the event of conflict between the |abor
contract and this ordinance, the labor contract shall
control. (Am Od. 84-16, 12-11-84 and Ord. 85-10, 7-9-
85).

6.12. APPLI CATI ON OF PAY PLAN TO PGCsI TI ONS.

(c¢) (7) Noncontract enployees who are at Step "E' and
who are not represented by a bargaining unit shall be

3/

The parties agree that the year

1981.

1891 had nunbers transposed and shoul d be
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eligible for contingent rates, as set by the Jefferson
County Board, upon conpletion of 10 and 15 years of
conti nuous servi ce.

(d) Except the automatic increase from Step "A' to
Step "B", no advance in pay shall be automatic upon
conpletion of the periods of service outlined
herei nbefore and all increases shall be made on the
basis of merit as established by the enployee's work
performance and after witten recomendation of the
depart nent head and approval by the Personnel
Commi ttee.

6. The County has inplenented the contingency pay by adding 12 cents per
hour to the basic wage rate of enployes at Step E with 10 years of service and
with the required recomendati on and approval based on nerit or perfornance,
and by adding 24 cents per hour to the wage rate of enployes at Step E with 15
years of service with approval based on nerit. There have been instances where

contingency pay has been denied due to unsatisfactory job evaluations. Si nce
the contingency rates went into effect, the first groups of enployes to becone
organi zed were the courthouse enployes and the health agency enployes. The

County has paid the contingency rates only to those enpl oyes who have not been
represented by a union, except it continued to pay contingency rates to those
enpl oyes who were already receiving those rates when they recently becane
represented by the Union.

7. Bonni e Spoke is enployed by the County as a public health nurse at
the health agency. She started her enploynent with the County in Cctober of
1980 at the County nursing home, Countryside, and transferred into the health
agency in 1983. She was not represented by a union until 1990. Since the
bargaining unit at the health agency was certified, she has taken part in
negoti ati ons and serves as chairnman of the bargaining unit. At the conclusion
of a bargaining session on October 30, 1990, Spoke's supervisor, Gail
Chanberlain, told her that the County Adm nistrator, WIlard Hausen, wanted to
see her in his office. Hausen and County Corporation Counsel Victor Myer told
Spoke that although she had reached the 10-year |evel of enploynment, she would
not receive contingency pay because she was represented by a union. Spoke |eft
Hausen's of fice and spoke with Union representative Jack Bernfeld who was still
there after the bargai ning session. Bernfeld and Spoke went back to Hausen's
office, where Bernfeld asked the County not to change its practices at this
time.

8. On Novenber 1, 1990, Bernfeld sent Hausen the following letter:

Bonni e Spoke has been enpl oyed by Jefferson County as a
Nurse since Cctober 13, 1980. According to the
County's "Personnel Policy and Salary Plan", M. Spoke
is entitled to receive "contingency pay" after ten (10)
years of enpl oyment.

On Cctober 30, 1990, Ms. Spoke was informed that she
woul d not receive said pay. M. Spoke and | met wth
you and M. Myer shortly thereafter on October 30 to
discuss this problem W were inforned that M. Spoke
would not receive "contingency pay" because she was
represented by the Union in a bargaining unit.

I met with you on Cctober 31 about several nmatters.

You again indicated that M. Spoke would not receive
"contingency pay" because she was a represented
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enpl oyee.

On both days, | strongly advised that we considered
this denial to be inproper and illegal. W urge the
County to reconsider its position and nake all proper
"contingency paynents" to M. Spoke and all other
eligible enpl oyees represented by the Union in this and
t he Courthouse bargaining units. Failure to do so wll
force us to take appropriate steps.

9. Chanberl ain had given approval for Spoke to receive contingency pay
based on her length of service and satisfactory eval uations. The depart nment
head and director of nursing, Julie Patefield, concurred in the approval for
the contingency pay for Spoke. The approval was dated on January 2, 1990
before the Union was certified as a representative of the bargaining unit and
whi | e Spoke was a nonrepresented enpl oye.

10. Barbara Frank has been enployed by the County since March 30, 1981
She is a nenber of the Union's bargaining committee for the Courthouse unit.
Upon reaching the 10-year level at the end of March of 1991, she was advised
that she would not receive contingency pay because she was represented by the
Uni on. During the hearing in this natter, another person -- Janet Kreklow --
was simlarly identified as a Courthouse enploye with 15 years of service who
did not receive the 15 year contingency rate upon attaining that tine of
servi ce, because she was represented by the Union. Kreklow s anniversary date
was February 10th, but because pay is received two weeks after it is earned and
because the Uni on becane certified as the bargaining representative on February
12th, Kreklow was not given the 15 year rate. Louis Wisensel is enployed at
the Human Services department, and was not given contingency pay because he is
represented by the Union.

11. Spoke and Frank were not given contingency pay and Krekl ow was not
given an increase in contingency rates because they were represented by a
Uni on. The decision to not inplenent contingency pay and/or increases in
contingency pay was not based on their job perfornances.

12. Enpl oyes who have become recently represented by the Union continued
to receive increased vacation benefits in accordance with the County's policy,
they continue to receive longevity pay based on nmonths of service with the
County, and they continue to earn sick days in accordance with County policy.
Vacation benefits, longevity pay, and earned sick time is applied in the sane
manner to enployes newy represented as it is to unrepresented enpl oyes.

13. Moyer, Hausen, Wendell WIson of the Personnel Conmittee, and
Admi ni strative Secretary Joyce Fischer discussed the situation of contingency
pay as it arose. No one discussed punishing enployes based on union
nmenber shi p. The decision not to inplement contingency pay rates and/or

increases in those rates was not for purposes of retaliation, but was nade in
accordance with the County's interpretation of the resolution and ordinance
granting contingency pay. The County interpreted the status quo to nean that
enpl oyes who were receiving contingency pay but who were recently represented
by the Union were to retain the contingency pay, but those who had not received
it were not to start receiving it.

Based upon the above Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ONS OF LAW

1. The Respondent's decision not to initiate contingency pay and/or
increases in contingency pay to enployes who had becone represented by the
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Union but who were not covered by a collective bargaining agreenent does not
constitute a unilateral change of conditions of enploynent or a refusal to
bargain in violation of Sec. 111.70(3)(a)4, Stats.

2. The Respondent's conpensation plan inherently discrimnates against
enpl oyes by conditioning enployes' eligibility for contingency rates based on
t he absence of union representation, and therefore violates Sec. 111.70(3)(a)s3,
Stats.

3. The Respondent's conpensation plan which bases the eligibility for
contingency rates upon the absence of wunion representation has a reasonable
tendency to interfere with enployes' exercise of their rights under Sec.
111.70(2), Stats., in violation of Sec. 111.70(3)(a)1, Stats.

Based upon the foregoing Findings of Fact and Conclusions of Law, the
Exam ner nmakes the foll ow ng
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It

ORDER 2/

is hereby ordered that:

1. The Respondent, Jefferson County, its
of ficers and agents, shall immediately cease and desi st
from discrimnating against enployes based on their
union representation and from interfering wth
enpl oyes' exercise of their rights to join or assist a
| abor organization by conditioning eligibility for
contingency rates and/or increases in contingency rates
on the absence of union representation.

2. The Respondent, Jefferson County, shall
cease and desist from maintaining a conpensation plan
whi ch discrimnates against enployes based on their
representation status and from interfering wth
enpl oyes' exercise of their rights to join or assist a
| abor organization by conditioning eligibility for
contingency rates and/or increases in contingency rates
on the absence of union representation.

3. The Respondent, Jefferson County, shall take
the following affirmative action which the Exam ner
finds will effectuate the policies of the Municipal
Enpl oynent Rel ations Act:

a. Make Bonnie Spoke, Barbara Frank,

Janet Kreklow, and any other enployes
simlarly situated whole by paying the
appropriate contingency rates to them

based on their years of enploynent from
the date of their eligibility for

contingency rates up until the effective
date of the initial collective bargaining
agreenents between the parties, together

with i nterest at t he rate of 12
percent. 3/

b. Notify all enployes in the bargaining units
represented by the Union by posting in
conspi cuous places on its prem ses where notices
to such enployes are usually posted, a copy of
the Notice attached hereto and narked "Appendi x
A" That Notice shall be signed by an
authorized representative of the County and
shall be posted imediately upon receipt of a
copy of this Oder and shall renmain posted for
thirty (30) days thereafter. Reasonabl e steps
shall be taken by the County to ensure that said
Notice is not altered, defaced or covered by
other material .

(See Footnotes 2 and 3 on Page 7)
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Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a comnm ssioner or exam ner
to make findings and orders. Any party in interest who is
dissatisfied with the findings or order of a commssioner or
examner may file a witten petition with the comm ssion as a body
to review the findings or order. If no petition is filed within 20
days from the date that a copy of the findings or order of the
comm ssioner or examiner was nailed to the |ast known address of
the parties in interest, such findings or order shall be considered
the findings or order of the conm ssion as a body unl ess set aside,
reversed or nodified by such conmi ssioner or exam ner wthin such
time. If the findings or order are set aside by the conm ssioner or
exam ner the status shall be the same as prior to the findings or
order set aside. If the findings or order are reversed or nodified
by the commi ssioner or examiner the time for filing petition with
the conmi ssion shall run fromthe tine that notice of such reversal
or nodification is mailed to the |last known address of the parties
in interest. Wthin 45 days after the filing of such petition with
the comm ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or
direct the taking of additional testinony. Such action shall be
based on a review of the evidence submitted. If the commssion is
satisfied that a party in interest has been prejudiced because of
exceptional delay in the receipt of a copy of any findings or order
it may extend the tine another 20 days for filing a petition with
t he conmmi ssi on.

The applicable interest rate is the Sec. 814.04(4), Stats., rate in

effect at the time the conplaint was initially filed with the
Conmi ssi on on January 24, 1991.
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C. Notify the Wsconsin Enploynent
Rel ations Conmission in witing, wthin
twenty (20) days following the date of
this Oder, as to what steps have been
taken to conply herewith.

Dat ed at Madi son, Wsconsin this 4th day of Decenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Karen J. Mawhi nney, Exam ner
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APPENDI X " A"
NOTI CE TO EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1. W will not discrimnate against enployes
based on union representation or interfere with their
rights to assist or join a |abor organization by
conditioning eligibility for contingency rates and/or
increases in contingency rates on the absence of union
representation.

2. W will imediately make Bonnie Spoke,
Barbara Frank, Janet Kreklow, and any other enployes
simlarly situated whole for contingency rates |ost
from the date of their eligibility for contingency
rates based on their length of service, together with
12 interest on said amounts, to the effective date of
our first collective bargaining agreenments wth
W sconsin Council 40, AFSCME, AFL-CI QO

By

Jefferson County

JEFFERSON COUNTY

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF
FACT, CONCLUSI ONS OF LAW AND CORDER

This issue in this case is whether the County unilaterally altered the
status quo when it refused to inplement contingency rates and increases in
those rates in its pay plan to enployes who becane eligible for those rates
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based on their length of service and satisfactory perfornmance after the Union
was certified as the bargaining representative for those enployes and during
the negotiations for their first collective bargaining agreements, or whether
the refusal to inplenent contingency rates and/or the increases in such rates
di scrim nated agai nst enpl oyes who becane represented or otherwise interfered
with their rights.

POSI TI ONS OF THE PARTI ES

The Uni on contends that the County nust continue to pay contingency rates
in the sane manner it did before the Union was certified as the representative
of enployes until collective bargai ning agreenents are negotiated, and that the
County's action constitutes a unilateral change in the status quo and therefore
a refusal to bargain in violation of Sec. 111.70(3)(a)4 and derivatively Sec.

111.70(3)(a)1l, Stats. The County's action is based solely wupon the
representation status of enployes, and discrimnates against enployes because
of their representation status. It discrimnates against Spoke and Frank

because of their union activity and is coercive and intimdating, and thus al so
constitutes a violation of Sec. 111.70(3)(a)l1 and 3.

The Conmi ssion has adopted the dynamic view of the status quo, and the
Union notes that the County generally accepts such a notion, as it has
continued to advance enployes through the steps of the pay plan, as well as
continued to give enpl oyes advanced vacation benefits and increasing anmounts of
| ongevity pay. The Union views the County's interpretation of its pay plan as
faulty, and it builds in a penalty for voting for representation.

The County asserts that it has maintained the status quo by paying every
individual the sanme rate as before the Union becane certified, pending
ratification of new contracts which will establish new rates. The County
ordi nance requires that in order for enployes to be eligible for contingency
pay, they nust be at the top step of his or her class, non-contract enployes,

and not represented in a bargaining unit. Once enployes becane represented in
a bargaining unit, they were no longer eligible for contingency rates according
to the express |anguage of the ordinance. There is no allegation that the

County has refused to discuss contingency rates, and there is no evidence in
the record to support a charge of bad faith bargaining.

Wiile the Union alleges discrimnation because the contingency pay is
unavai l able to bargaining unit menbers, the County clainms that the Union has
not proved its case by a clear and satisfactory preponderance of the evidence.

The three pre-existing unions have not conpl ai ned al though they never received
the contingency rates, and there is no evidence of an exodus from these unions
to positions where contingency rates are available. The logical inference is
that the availability of contingency pay has not discouraged menbership in
those unions. The contingency rates have been admi nistered consistently since
their inception and have not discouraged nenbership in the three new unions.
There is no evidence that anyone has been discouraged from uni on nenbership by
either the presence or the absence of this benefit.

In response to the County, the Union argues that the County's application
of its ordinance violates the law, and it considers the County's action at
least a misinterpretation and m sapplication of the County's personnel policy.

The County has no historical practice of denying newy represented, pre-
contract enployes contingency pay, and the identification of non-contract,
unrepresented enployes in the policy is intended to state the obvious, that
exi sting represented groups under contract were not included in the contingency
pay plan for unrepresented enpl oyes. The Union asserts that novenment to a step
of the pay plan based solely upon the representation status of enployes
di scri m nates agai nst enpl oyes because of their representation status.
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The Union's position is that the County nust continue to apply the pay
plan including the contingency rates both pre and post-certification until
collective bargaining agreenents are negotiated, just as the County has
continued to apply all other requirements of the policy. The County's view
that the contingency pay provisions of its ordinance operate as a poison pill
sonet hi ng unavail able to union menbers, cannot be condoned nor sanctioned by
the Conm ssion. Acceptance of that position would allow an enployer to create
conditions of enployment that would evaporate with the certification of a
union, w thout negotiations, and cuts in wages and fringe benefits or changes
in working conditions could occur sinply because enployes chose union
representation

In responding to the Union, the County asserts that since March 9, 1982,
the County Personnel Odinance has removed union enployes entirely from the
classification and pay plan in the ordinance. By inplication, this establishes
a five-step plan for pre-contract union enployes, effective only for the
limted period of tine while a contractual pay plan is negotiated, and then the
col l ective bargai ning agreenent will control. Enployes in the bargaining units
previously receiving contingency pay have not suffered any nonetary |oss during
the negotiation period, and the status quo has been naintai ned.

The County notes that while the Union characterized the bargaining
session on Cctober 30, 1990, as "rough," this is a subjective evaluation of a
t hree-hour session. The County asserts that of four enployes arguably eligible
for but denied contingency pay, two were active in the Union and two were not,
and this does not support the Union clainms of hostility to union activity or
discrimnatory action by managenent. It is conceded that Frank and Spoke were
active in the Union, and the County knew of their activity, but there is no
evidence of union activity by Kreklow and Wisensel. There is no evidence of
enpl oyer aninosity against any of the individuals who were denied contingency
pay. Further, there is no relationship between the County's actions in
adopting its ordinance in 1982 and the current organizing canpai gn.

The County asserts that where a pre-existing conpensation plan provides
that there is to be no advancenent on a schedule, the enployer is prohibited by
its duty to bargain from granting such an advancenment. The contingency rate
by its terns, is unavailable to union nenbers and has been so adm nistered
since its inception in 1981. The County is prohibited by law from granting
contingency rates to Spoke, Frank, Kreklow and Wisensel, and it could be
subject to a prohibited practice it if unilaterally granted such a change in

pay.
DI SCUSSI ON:

The Legal Franework:

Section 111.70(3)(a)l, Stats., provides that it is a prohibited practice
for a municipal enployer "To interfere with, restrain or coerce nunicipal
enpl oyes in the exercise of their rights guaranteed in sub. (2)." 4/

4/ Section 111.70(2), Stats., states in part: "Muni ci pal enpl oyees shal
have the right of self-organization, and the right to form join or
assi st | abor organi zati ons, to bar gai n collectively t hr ough

representatives of their own choosing, and to engage in |awful, concerted
activities for the purpose of collective bargaining or other mutual aid
or protection, and such enployes shall have the right to refrain from any
and all such activities except that enployes may be required to pay dues
in the manner provided in a fair-share agreenent. "
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A violation of Sec. 111.70(3)(a)l, Stats., occurs when a nunicipal
enpl oyer's conduct has a reasonable tendency to interfere with, restrain or
coerce enployes in the exercise of their Sec. 111.70(2) rights. 5/ In order to
prevail on a conplaint of interference, the Union nust denonstrate by a clear
and satisfactory preponderance of the evidence that the County's conduct
contained a threat of reprisal or promse of benefit which would have a
reasonabl e tendency to interfere with the exercise of enployes' rights. 6/ It
is not necessary to prove that an enployer intended to interfere with enpl oyes
or that there was actual interference. 7/ Interference nmay be proved by a
showi ng of a threat of reprisal or a prom se of benefit which would reasonably
tend to interfere with enployes' rights to join or assist |abor organizations
or bargain collectively through representatives of their choice. 8/

Section 111.70(3)(a)3, Stats., provides that it is a prohibited practice
for a nmunicipal enployer "To encourage or discourage a nenbership in any |abor
organi zation by discrimnation in regard to hiring, tenure, or other terms or
conditions of enploynent; but the prohibition shall not apply to a fair-share
agreenent . "

In order to prove a violation of Sec. 111.70(3)(a)3, the Conpl ai nant rnust
prove by a clear and satisfactory preponderance of the evidence that:

(1) the enpl oyes were  engaged in pr ot ect ed,
concerted activity;

(2) t he enpl oyer was aware of said activity;

(3) t he enpl oyer was hostile to such activity;

(4) the enployer's action was based, at least in
part, upon said hostility. 9/

Proof of anti-union motivation is not necessary in cases where the enployer's
conduct is inherently destructive of inportant enploye rights which include
participation in protected concerted activities. 10/

Section 111.70(3)(a)4 provides in relevant part that it is a prohibited
practice for a nunicipal enployer:

To refuse to bargain collectively with a representative
of a mjority of its enployes in an appropriate
collective bargaining unit. . . . An enployer shall not
be deenmed to have refused to bargain until an election
has been held and the results thereof certified to the
enpl oyer by the conm ssion.

5/ WERC v. Evansville, 62 Ws.2d 140 (1975).

6/ Western Wsconsin V.T.A E. District, Dec. No. 17714-B (Pieroni, 8/81),
aff"d by operation of Taw, Dec. No. 17714-C (WERC, 7/81).

7/ Beaver Dam Unified School District, Dec. No. 20283-B (VWERC, 5/84).

8/ Gty of Brookfield, Dec. No. 20691-A (VERC, 2/84).

9/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87)
aff'd by operation of Taw, Dec. No. 23232-B (WVERC, 4/87); Kewaunee
County, Dec. No. 21624-B (WERC, 5/85).

10/ NLRB v. G eat Dane Trailers, Inc., 388 US 26 (1967).
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An enployer's duty to bargain with a bargaining representative arises
upon the wunion's certification as a bargaining representative follow ng an
election, and until the union is certified, the enployer has no duty to
bargaining with the union. 11/ Unilateral changes in wages, hours or working
conditions by an enployer can violate Sec. 111.70(3)(a)4 only where a | abor
organi zation is already the exclusive representative of the enployes affected.
12/ Upon the selection of a bargaining representative, any subsequent changes
i n wages, hour and working conditions would be subject to the duty to bargain.
13/

The Conmission has held that, absent a valid defense, a unilateral change
in the status quo of wages, hours or conditions of enployment -- either during
the negotiation of a first agreement or during a hiatus after a previous
agreement has expired -- is a per se violation of Sec. 111.70(3)(a)4, Stats.
The Conmi ssion has concluded that such unilateral changes are tantanount to an
outright refusal to bargain about a nmandatory subject of bargaining and
evidence a disregard for the role and the status of the mgjority
representative, which disregard is inherently inconsistent with good faith
bar gai ning. 14/

During an organi zing canpaign, an enployer is required to continue to
grant discretionary increases in the same general manner as before the
organi zi ng canpai gn began, even where such would involve substantial enployer
discretion. Once a union attains exclusive representative status, the enployer
is required to fulfill its duty to bargain before making any further changes
that woul d invol ve substantial enployer discretion. 15/

Application of the Legal Franework to the Case:

The parties agree that the status quo is to be maintained follow ng
certification of the Union and during negotiations for the first collective
bar gai ni ng agreenents for the newly organi zed bargaining units. They disagree
on what the status quo neans. The County relies on its resolution adopted in
1981 which provided for contingency rates only for nonrepresented enployes at
the 10 and 15 year levels of service, based on nerit, and the resol ution which
was adopted by ordi nance in 1982 as Chapter 6, Personnel O dinance.

In the Personnel Policy and Salary Plan for Oficers and Enpl oyees of
Jefferson County (County Exhibit #4), Section 6.04 states:

The provisions of this ordinance pertaining to
classification and pay plan shall apply to all County
enpl oyees except those in unclassified service and
t hose covered by union contracts.

11/ New Ri chnond Joint School District No. 1, Dec. No. 15172-A (7/77), aff'd
Dec. No. 15172-B (WERC, 5/78).

12/ Gant County, Dec. No. 21567-A (8/84), aff'd, Dec. No. 21567-B (VERG
17°85).

13/ School District of Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).

14/ I d.

15/ Id.
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Uncl assified service is defined in Section 6.02(p) as elected officials and
those specifically designed by the Board of Supervisors to be exenpt from the
classification plan. The contingency rates at issue here are stated in
Section 6.12(c)(7) as foll ows:

Noncontract enpl oyees who are at Step "E' and who are
not represented by a bargaining unit shall be eligible
for contingent rates, as set by the Jefferson County
Board, upon conpletion of 10 and 15 years of continuous
servi ce. For purposes of this section, continuous
service neans there have been no intervening
termnations. Part-tine enployees are eligible for 50
percent of the contingent rate.

It is undisputed that Spoke, Frank, and Kreklow net the eligibility of
time in service to qualify for contingency rates, and County's decision not to
i mpl emrent those contingency rates and/or increases in those rates was not based
on nerit but rather because they had becone represented by the Union at the
time they would have otherwi se qualified for them

The County was maintaining the status quo by not inplenenting the
contingency rates and/or increase in contingency rates to enployes who becane
eligible for them on the basis of time in service and nmerit but who becane
represented by the Union. The status quo that existed in the County's pay plan
was that noncontract enployes at Step E and who were not represented by a
bargaining unit were eligible for contingency rates. This was the status quo
that had existed since the resolution providing for contingency rates was
incorporated into the County's personnel ordinance as of March 9, 1982. The
County asserts that its pre-existing conpensation plan provides that the
contingency rate is unavailable to union nenbers and has been adm nistered as
such since its inception. Wile there was no union organizing activity going
on in the County fromthe tine the contingency rate was established until the
present, the County's conpensation plan exenpted two groups of enployes --

those under union contracts and those represented by a union -- from the
availability of contingency rates. The County made no unilateral change in its
conpensation plan during the period after the Union becane certified. It

continued to enforce its pay plan as the plan had existed before the Union
started organizing and after the Union becane certified as the bargaining
representative of enployes. It was the County's first opportunity to apply the
part of the pay plan which disqualified enployes from receiving contingency
rates if they were represented by a union.

Therefore, the County's refusal to initiate contingency rates and/or
increases in those rates to enployes who becane represented by the Union did
not constitute a unilateral change of the status quo and it did not violate
Sec. 111.70(3)(a)4.

However, the status quo itself is unlawful, in that it is inherently
di scrimnatory. As Examiner CrowWey recently stated in Geen County, Dec.
No. 26798-A (9/91), "Conditioning the prom se of a wage increase on the absence
of union organization would itself be a prohibited practice." The County's
conpensation plan, as it existed before the Union started organizing,
conditioned the eligibility for contingency rates on the absence of union
representation. The existing pay plan itself held the threat of reprisal for
uni on representation and discrimnated agai nst those who chose representation,
and as such, violated both Secs. 111.70(3)(a)l and 3.

In this case, enployes who participated in an election and becane
represented by the Union were not given the contingency rates and/or increases
in those rates, while those contingency rates renain available to other
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enpl oyes who have no representation. This discrimnation is inherently
destructive of the right of enployes to join or assist a |abor organization.

Two of the enployes denied contingency rates were actively involved in
negotiations for the first contracts. Spoke served as the chair of the
bargaining unit for the health agency enployes, and it was at the end of a
bargai ning session on OCctober 30, 1990, when the County informed her that
al though she reached the 10-year level of enploynent, she would not receive
contingency pay because she was represented by the Union. Frank served as a
nmenber of the bargaining commttee for the courthouse unit, and was also
advi sed that although she reached the 10-year level at the end of March, 1991,
she woul d not receive contingency pay because she was represented by the Union.
Krekl ow was a courthouse enploye with 15 years of service who was denied the
i ncrease in contingency rates because she was represented by the Union. Louis
Wi sensel, enployed at the Human Services departnent, was denied contingency
pay because he was represented by the Union.

Adm nistrative Secretary Joyce Fischer testified wthout contradiction
that the decision to not pay contingency rates and/or increases in those rates
was not for purposes of retaliation, but was nade in accordance with the
County's interpretation of its resolution and ordinance granting the
contingency rates. In fact, Fischer's testinony indicates that in any
di scussi on regarding contingency pay, the County's position was to naintain the
status quo and not to retaliate or punish anyone. 16/

It has been held that if an enployer's discrimnatory conduct is
i nherently destructive of inmportant enploye rights, no proof of antiunion
notivation is needed, and an unfair |abor practice can be found even if the
enpl oyer shows that its conduct was notivated by business considerations. | f
the discrimnatory conduct on enploye rights is conparatively slight, an
antiunion notivation nmust be proved to sustain the charge of discrimnation if
the enployer has cone forward with evidence of legitinate and substantial
busi ness justifications. 17/ In Geat Dane Trailers, the US. Suprene Court
st at ed:

The act of paying accrued benefits to one group of
enpl oyees while announcing the extinction of the sane
benefits for another group of enployees who are
di stinguishable only by their participation in
protected concerted activity surely nay have a
di scouraging effect on either present or future
concerted activity. 18/

In this case, the County has not presented any legitimte business reasons for
its decision not to inplenment contingency rates and increases in those rates,
and has extinguished that portion of its pay plan only to those who engaged in
protected concerted activity.

Even though it does not appear that the County was hostile to the union
activity, the County's pay plan -- as the County itself interprets it -- is
i nherently discrimnatory in regard to conditions of enploynment, and thus
violates Sec. 111.70(3)(a)3, Stats. The enployes at issue here would have been

16/ TR - 57-60.

17/ NLRB v. Great Dane Trailers, 388 U.S. 26 (1967).

18/ I d.
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paid the contingency rates but for their union representation. The County
adnmits that the enployes who becane eligible for contingency rates based on
length of service had satisfactory performance on the job and that the only
reason it refused to inplenent the contingency rates and/or increases was
because they had becomne represented by the Union.

The County did not retain substantial discretion which would have

required it to fulfill its duty to bargain before naking any changes. The
rates were already determined, and had been for years past. The County
retained limted discretion, in that enployes' eligibility was also based on
merit as well as length of service. In this case, the County had already

exercised the limted discretion, where supervisors had approved of contingency
rate increases for enpl oyes based on satisfactory performance eval uati ons.

Accordingly, the County's pay plan, which does not retain substantial
enpl oyer discretion over contingency rates, and which conditions the receipt of
those conditions of enploynent upon the absence of union representation,
i nherently discrimnates agai nst enpl oyes based on union representation and may
di scourage nenbership in the Union, in violation of Sec. 111.70(3)(a)3, Stats.
The Union correctly notes that the County has created a "poison pill," one
which allows it to create conditions of enploynent that evaporate with the
certification of a union, and one which cannot be sanctioned under Sec. 111.70,
Stats.

The contingency rates continued to be given during the pendency of the
election, and it was only after the Union was certified as the bargaining
representative that the contingency rates were denied by the County. Wile the
County appears to have been trying to conply with the law both during the
organi zati onal phase and after certification, the pay plan itself contains the
threat of reprisal to enployes after the Union becane the exclusive
representative, in that enployes who chose union representation would be denied
a benefit available to enployes who renai ned unrepresented, and it contains the
prom se of a benefit for remaining nonrepresented. Enployes nearing the 10 or
15 year level of service would be those nost affected in the exercise of their
free choice, because if they voted for the Union, they would be denied the
extra pay of the contingency rates.

Thus, the pay plan violates Sec. 111.70(3)(a)l, because it contains a
threat of reprisal and a pronmise of a benefit which has a reasonabl e tendency
to interfere with the exercise of enployes' free choice. It is unnecessary to
for the Union to prove that there was actual interference. Condi ti oni ng pay
increases on the absence of union representation by itself constitutes
interference. 19/ The County nmay maintain a pay plan for its unrepresented
enpl oyes and distingui sh between nonrepresented enployes and enpl oyes working
under union contracts. However, the County may not lawfully condition certain
pay increases or conditions of enploynent on the absence of union
representation.

In conclusion, the Exam ner has found no violation of Sec. 111.70(3)(a)4,
as the County nmintained the status quo without a unilateral change after the
Uni on became certified as the bargaining representative of certain enployes.
However, the Exam ner has concluded that the status quo in the form of the
County's conpensation plan has a reasonable tendency to interfere wth
enpl oyes' exercise of their rights guaranteed in Sec. 111.70(2), Stats., and
has inherently discrimnated against enployes based on their representation

19/ NLRB v. Exchange Parts Co., 375 U S. 405 (1964).
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status, and the County has therefore violated both Secs. 111.70(3)(a)l and
111.70(3)(a)3, Stats.
Dat ed at Madi son, Wsconsin this 4th day of Decenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Karen J. Mawhi nney, Exam ner
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