STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MORAI NE PARK SUPPORT STAFF ASSCCI ATI ON,
W SCONSI N EDUCATI ON ASSCCI ATI ON

COUNCI L,
Conpl ai nant, Case 31
: No. 45188  MP-2438

vs. : Deci si on No. 26859-B

MORAI NE PARK VCOCATI ONAL, TECHN CAL
AND ADULT EDUCATI ON DI STRI CT,

Respondent .

Appear ances:
M. Anthony Sheehan, Staff  Counsel, P QO Box 8003, Madi son,

T Wsconsin 53708-8003, appearing on behalf of the Conplainant
Mor ai ne Park  Support Staff Associ ati on, Wsconsin Education
Associ ati on Council.

Edgarton, Ondrasek, St. Peter, Petak & Massey, Attorneys at Law, by
M. John A St. Peter, P. 0] Box 1276, Fond du Lac,
Wsconsin 54936-1276, appearing on behalf of the Respondent
Mor ai ne Park VTAE District.

ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT, AND AFFI RM NG EXAM NER S CONCLUSI ON
OF LAW AND CORDER

On Cctober 1, 1992, Examiner Daniel J. N elsen issued Findings of Fact,
Conclusion of Law and Oder in the above matter, wherein he concluded that
Respondent Mbrai ne Park Vocational, Technical and Adult Education District had
not conmtted prohibited practices within the neaning of Sec. 111.70(3)(a)4 and
1, Stats., by the manner in which it responded to a request for information
submtted by Conplainant Mraine Park Support Staff Association, Wsconsin
Educati on Association Council. He therefore disn ssed the conplaint.

Conplainant tinmely filed a petition with the Wsconsin Enploynent
Rel ati ons Conmmi ssion seeking review of the Examiner's decision pursuant to
Secs. 111.70(4)(a) and 111.07(5), Stats. The parties filed witten argunent in
support of and in opposition to the petition, the last of which was received
Decenber 7, 1992.

Havi ng considered the record, the Examiner's decision, and the parties
positions on review, the Conm ssion nakes and i ssues the follow ng

ORDER 1/
A Exami ner's Findings of Fact 1 - 8 and 10 - 14 are affirned.
B. Examiner's Finding of Fact 9 is nodified to read:
9 That Jensen the official wthin the

. is
District who designed the process wused to make
classification and sal ary pl acenent determ nations, and
supervi sed the process which led to the classification
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of the new position as a Cerk V and placenment of the
job at pay range 9.

C Examiner's Finding of Fact 15 is nodified to read:
15. There is no specific evidence that the
requested docunents contain confidential or privileged
i nfornation.
D. Exami ner's Conclusion of Law is affirnmed.
E. The Examiner's Order dismssing the conplaint is affirned.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin, this 9th day of August,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

WIlliam K.  Strycker [/s/
WIilTiam K. Strycker, Conm ssi oner

| concur in part Her man Torosian /[/s/
and dissent in part Her man Tor osi an, Commi ssi oner
1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(footnote continued on Pages 3 and 4)
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1/

(footnote continued from Page 2)

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(footnote conti nued on Page 4)
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1/

Not e:

(footnote continued from Page 3)

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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MORAI NE PARK VOCATI ONAL, TECHNI CAL AND ADULT EDUCATI ON DI STRI CT

MVEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT, AND AFFI RM NG EXAM NER' S CONCLUSI ON
O LAW AND ORDER

The facts are undisputed. The parties disagreed over the appropriate
contractual salary range for a new bargaining unit position. In its capacity
as the «collective bargaining representative of the new position and in
furtherance of its role and responsibility to enforce the collective bargaining
agreenent, the Association nmade the foll owi ng request of the D strict:

Further, in order to conplete its investigation into
this natter, the Association Gievance Committee
requests a specific description of the procedure used
by managenent personnel in the determination of the
classification and salary range assignnent given to
positions contained wthin the bargaining unit
represented by the Association.

This specific description nust include at |east: a
t horough  verbal briefing of the procedure for
reclassification/salary range determ nation along with
supportive forms, docunents, instructions, etc., used
by managenent for such determ nations.

The District provided the requested verbal briefing but refused to

provide the requested docunents. The District advised the Association as
fol | ows:
2. A thorough verbal briefing of the procedure for
reclassification/salary range det ermi nation was
provided to the Association on January 22, 1990.
3. The Associ ation's request for supporting
docunents is denied as follows:
a) No bargaining agreenent |anguage exists
regarding release of such supporting docunents.
In addi ti on, Article I, Section 2.01

(Managenent Rights) explicitly states in part,
"...the managenent of the District and the
direction of all personnel is vested exclusively
inthe District...'

b) No statutory obligation exists under
Wsconsin Statute 103.13 -- Records Open to
Enpl oyee. Furt her, W sconsin Statute

103. 13(6) (d) excludes such supporting documents
fromrel ease as foll ows:

"Materials used by the enployer for staff
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management  pl anni ng, including judgnments or
reconmendat i ons concer ni ng future sal ary
i ncreases and other wage treatnments, nanagenent
bonus plans, pronotions and job assignnents or
ot her conments  or ratings used for t he
enpl oyer' s pl anni ng purposes.'

Theref ore, grievance deni ed.

The Association then filed the instant conplaint.

The Examiner concluded that the docunentary information sought was
relevant and reasonably necessary to the Association's performance of
responsibilities as bargaining representative. He also rejected the District's
contentions t hat t he contract ual managenent rights cl ause and
Sec. 103.13(6)(d), Stats., allowed the District to refuse to provide the
i nfornmation. However, because he believed the verbal briefing did provide or
could have provided all of the information contained in the requested
docunents, the Examiner concluded that the briefing constituted conpliance with
the Association's request for information, albeit in a different form than
requested. He therefore dism ssed the conplaint.

On review, the Association disputes the Exanminer's conclusion that the

verbal briefing sufficed. It asks why the District continues to assert a
confidentiality defense as to the docunents if the verbal briefing provided the
sanme information. It asks how it can specifically justify a request for a

specific document when it does not know what docunents exist or what
i nfformation they contain.

The Association further notes that the District did not defend its
refusal to provide the docunents with the rationale adopted by the Exani ner.
Thus, the Association contends that, unlike the Examiner, the District did not
find the docunent request to be too broad or anbiguous, or question its
purpose, or assert that it had already provided the information sought, albeit
inadifferent form

G ven the foregoing, the Association asks that the Exam ner be reversed.

The District wurges affirmance of the Examiner's dismissal of the
conplaint and of a portion of his rationale. However, the District continues
to assert that the scope of the Association request is sufficiently broad to
also warrant denial thereof wunder the nmanagement rights clause of the
bar gai ni ng agreenent and Sec. 103.13(6)(d), Stats. The District also contends
that the Association
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has not identified the basis for its need for docunents. Finally, the District
asserts that the lengthy oral briefings made by the District explained the
classification process and provided the opportunity to answer all questions.

W start our consideration of this case by establishing the scope of
Associ ation request. As noted earlier herein, the request stated:

Further, in order to conplete its investigation into
this natter, the Association Gievance Committee
requests a specific description of the procedure used
by managenent personnel in the determination of the
classification and salary range assignnent given to
positions contained wthin the bargaining unit
represented by the Association.

This specific description nust include at |east: a
t horough  verbal briefing of the procedure for
reclassification/salary range determnation along with
supportive forms, docunents, instructions, etc., used
by managenent for such determ nations.

As evidenced by the underlined portions, we find the request to be a
generi c one seeking docunentary evidence as to how the District generally nakes
salary level determnations and as to whether these general procedures were
applied to this position. Thus, although we acknow edge the existence of
testinony at hearing that the request extends to nanagenent notes, etc., we
find such testimony to be at odds with the request to which the District
responded. Thus, we will not address the Association's right to notes, etc.,
either in the context of a duty to bargain information request or in the
arbitration proceedi ng before Arbitrator Vernon.

W affirm the Examiner's conclusion that the “"forms, docunents,
instructions" are relevant and reasonably necessary to the Association's
ability to administer the contract. W also agree with the statenent of |aw
set out by our colleague as supported by footnotes 3 - 9 inclusive; however, we
disagree with his conclusion that information nust be provided in the exact
formrequested. W find the Exanminer's rationale for dismssing the conplaint
persuasive and so affirm

Regarding the need for the enployer to provide the information in the
formrequested, the Exam ner stated:

The question is narrowed to the necessity for the
information in a particular form -- in this case
"supportive forms, docunents, instructions, etc." -- as
opposed to a verbal briefing. The type of disclosure
that satisfies the duty to provide information is
determ ned on a case by case basis, and may turn on a
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bal ancing of the Association's clained interest in a
particular format and the District's clainmed interest
in safeguarding its internal files. 5/

5/ "The exclusive bargaining representative's
right to such information is not absolute
and is to be determined on a case-by-case
basis, as is the type of disclosure that
will satisfy that right." M waukee Board
of School Directors, Dec. No. 24729-A
(Gatz, 5/ 88), at page 10 (enphasis

added) . See al so LaCrosse  School
District, Dec. No. 26541-A (Crow ey,
3/91): "The enployer is not required to
furnish information in the exact forum
(sic) request ed by t he excl usi ve

representative and it is sufficient if the
information is made available in a manner
not so burdensone or time-consunming as to
i npede the process of bargaining." Id.,
at page 6.

The Examiner stated that the Association had the right to obtain
"relevant information rather than specific pieces of paper." He properly
concluded that the District had provided the requested information during the
oral briefings.

After the District classified the Oerk V position at pay range 9, the
Uni on obj ect ed. Two (2) lengthy neetings were held to discuss the
classification process and its application to the Cerk V position. On
Decenber 11, 1989, the first neeting was held to discuss the Association's
concer ns. Association representatives conpared and contrasted existing
positions with the newy created Cerk V position. Duties and responsibilities
were discussed and detailed arguments were offered by the Association (TR 49-
51). Because the Association was not satisfied with the responses provided by
the District's Enployee Services Supervisor, a formal information request was
submtted (TR 52). On January 22, 1990, a neeting was held in response to the
Union's request. The Enpl oyee Services Supervisor explained the classification

process in great detail. The briefing, which |asted approximately ninety (90)
m nutes, provided a step-by-step explanation regarding the process and
pl acenent of positions. In addition to the detailed explanation, the

supervi sor answered all questions presented by the Association (TR 55-56, 72-
77). The record denonstrates that the mechanismused in this instance has been
used previously to resolve disputes of this nature (TR 60-64). Al t hough the
Association continued to dispute the result, the Association was unable to
identify a need to receive the information in the exact form requested. e
agree with the Examiner's conclusion that the information was provided in
anot her form
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The Associ ation generally argued to the Exami ner that the docunents woul d
give it a better understanding of the District's decision-naking process. The
Association specifically asserted that it was unable to determ ne the exact
value assigned to the various conponents of the Cerk V position without
additional information. The Exam ner stated:

Nothing in this record indicates why this is so,
or why this information could not have been obtained by
asking Jensen during the January briefing. In fact,
the record is devoid of any evidence that information
about the weight assigned to each duty was ever
requested prior to the prohibited practice hearing
Wiile the degree of specificity required for an
information request varies, (footnote omitted) an
enpl oyer cannot be required to guess at the object of
an information request in order to avoid liability
under the duty to bargain. The District nust have sone
reasonabl e opportunity to understand what information
is sought, so that it can seek to satisfy the
legitimate interests of the Association and determ ne
whet her the request i nvades some specific and
substantial interest of confidentiality.

W agree with the Exam ner. The Association did not comunicate a |ack
of understanding regardi ng the decision-making process. 1In fact, the record is
clear that all questions were answered. Also, as the examiner identified, the
record does not denonstrate that information regarding weights assigned to job
conponents, was requested prior to the prohibited practice hearing.

The Association also argued to the Exanminer that the docunents would
allow it to assess the credibility of the verbal briefing. The Exam ner
rejected this argunent hol ding:

Acceptance of this argument would create a
circular doctrine of law in that its logic requires
that, once information is provided, in whatever form
all other fornms of the sane infornation be provided for
corroborati on. This elimnates a party's option of
providing information in a form other than that
requested, by creating an unlimted right to demand a
pi ece of information in every formin which it exists,
so as to cross-check the accuracy all of the other

sources of the same information. If there is sone
reason for the exclusive representative to believe that
it is being msled, it has the right to seek

corroborative data. However, no such reason has even
been articulated in this case. (Footnote onmtted.)

Nothing on the record supports that the Association was misled or

provided wth inaccurate infornation. The Association did not identify
di screpancies or inconsistencies with the information provided at the ora
briefings. If discrepancies or inconsistencies were present in the ora
briefings, the need for corroboration and verification would have nerit. | f

the explanation lacked credibility, additional docunents could possibly be
hel pful in addressing that problem Since credibility is not an issue, we
agree with the Exam ner's concl usion.
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In sunmary, the two conferences were substantial both in tinme and detail.
Al'l questions asked by the Association were answered. The process and results
wer e expl ai ned thoroughly. The Association does not contend that it does not
understand the process. The Association merely disagrees with the outcone.
There were no issues of credibility or integrity raised which nay need
corroboration. The Association has not been able to identify a need to receive
the information in a different form Following the Association's line of
argurment, all information would need to be provided in the exact formrequested
or the enployer would be subject to an automatic corroborati on argunent.

Therefore, we have affirmed the Exam ner. 2/
Dated at Madi son, Wsconsin this 9th day of August, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/

A. Henry Henpe, Chairperson

Wl liamK. Strycker /[/s/
WTTiam K. Strycker, Conm ssioner

2/ Gven the result we reach, it is unnecessary to consider the additional
def enses asserted by the District relating to Sec. 103.13(6), Stats., or

the managenent rights clause contained within the collective bargaining
agr eenent .
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Concurring and Dissenting Opinion of Conmi ssioner Hernman Torosi an

| disagree with the majority's decision which stands for the proposition
that relevant information sought by the Union does not have to be provided in
the form requested, but by any form decided by the Enployer, as long as the
information is provided. This sinply is contrary to both Conmi ssion and
federal |aw.

It has |ong been held that a nunicipal enployer's duty to bargain in good
faith pursuant to Sec. 111.70(1)(a), Stats., includes the obligation to
furnish, once a good faith demand has been nade, information which is relevant
and reasonably necessary to the exclusive bargaining representative's
negotiations wth the enployer or the admnistration of an existing
agreenment. 3/ \ether information is relevant is determ ned under a "discovery
type" standard and not a “"trial type standard." 4/ The exclusive
representative's right to such information is not absolute and nust be
determined on a case-by-case basis, as is the type of disclosure that wll
satisfy that right. 5/ \Were information relates to wages and fringe benefits,
it is presunptively relevant and necessary to carrying out the bargaining
agent's duties such that no proofs of relevancy or necessity are needed and the

3/ M | waukee Board of School Directors, Dec. No. 24729-A (G atz, 5/88),
affirmed Dec. No. 24729-B (WERC, 9/88); Racine Unified School District,
Dec. No. 23094-A (Crowley), 6/86), aff'd by operation of Taw, Dec.
No. 23094-B (WERC, 7/86); Qutagamie County (Sheriff's Departnent), Dec.
No. 17393-B (Yaeger, 4/80), aff'd by operation of Taw, Dec. No. 17394-C
(VERC, 4/80).

4/ Proctor and Ganble Manufacturing Co. v. NL.RB., 102 LRRM 2128 (8th
Gr., 1979).

5/ M I waukee Board of School Directors, Dec. No. 24729-A (Gatz, 5/88)
affirmed Dec. No. 24729-B (WERC, 9/88) citing Detroit Edison, supra, and
Qut agam e County, supra at n. 2.
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burden is on the enployer to justify its non-disclosure. 6/ |n cases involving
types of information, the burden is on the exclusive representative in
rel evance and necessity of said

ot her
t he

first instance, to denonstrate

information to its duty to

representative is not

denonstrate reasonable good

interests of enployes. 8/ The enployer is not

6/
7/

8/

M | waukee Board of School

represent

entitled to rel evant

D rectors,

t he

unit enployes. 7/
informati on where the enployer can
faith confidentiality concerns and/or privacy

supra n.

I d.

Detroit Edison, supra;

Saf eway Stores v.

N. L. R B.

required to furnish

2 and 4.

Cr., 1982); Soule dass and dazing Conpany v. N L.RB.,

(1st Cr., 1981).

The excl usive

111 LRRM 2745 (10th

107 LRRM 2781
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information in the exact formrequested by the exclusive representative and it
is sufficient if the information is nmade available in a manner not so
burdensonme or time consuming as to inpede the process of bargaining. 9/

W all agree the information requested was relevant and thus, in ny
opinion, the Union was entitled to the information unless the enployer could
"denonstrate reasonable good faith confidentiality concerns and/or privacy
interests of enployes.” Such a denonstration is lacking in this case. Nor has
the Enployer justified its refusal to provide the relevant information in the
form request ed. Case law allows an enployer to provide requested infornation
in another form". . . if the information is nade available in a manner not so
burdensonme or tine consuning as to inpede the process of bargaining.” There is
no evidence in this case that the information sought in the formrequested was
undul y burdensone to the Enployer.

The majority, in support of its position, cites the MIwaukee Board of
School Directors and LaCrosse cases. But in the MI|waukee case the information
sought was found to be relevant and that the production of the information in
the form requested was not unduly burdensone to the enployer. 1In the LaCrosse
case the information sought was found to be relevant but the enployer's refusa
to provide it in the formrequested was justified for confidentiality reasons.

It appears, the mpjority's view of the law with respect to providing
relevant information is that an enployer can provide such information in the
formit chooses, even if providing said information is not burdensonme to the
enployer and if no issue of confidentiality exists. My view is that rel evant
information must be provided in the form requested unless a legitimte and
substantial reason for its non-disclosure is shown. Here there was no such
reason for not providing "supportive forms, documents, instructions, etc." used
by the Enployer in naking its reclassification/salary range determnation.

Wth respect to the District's nanagenent rights and Sec. 103.13(6),
Stats., defenses, | affirmthe Exanminer's rejection of same and his rationale
i n support thereof.

Dated at Madi son, Wsconsin this 9th day of August, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Torosian /s/

Her man Tor osi an, Conmi ssi oner

9/ Cncinnati Steel Casting Co., 24 LRRM 1657 (1949).
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