STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
CRAWFORD COUNTY
Requesting a Declaratory Ruling Case 55

Pursuant to Section 111.70(4)(b), : No. 44262 DR(M-478

Ws. Stats., Involving a D spute : Deci si on No. 26863
Bet ween Said Petitioner and :

CRAWFCORD COUNTY EMPLOYEES LOCAL 3108,
WCCMVE, AFSCME, AFL-CI O

Appear ances:
Brennan, Steil, Basting & MacDougall, S.C, Attorneys at Law, by

M. Dennis M Wite, 119 Martin Luther King, Jr. Boulevard, P.Q
Box 990, Madi son, W sconsin 53701-0990, appearing for the County.

Lawton & Cates, S.C., Attorneys at Law, by M. Bruce F. Ehlke, 214 West
Mfflin Street, WMadison, Wsconsin 53703-2594 appearing for the
Uni on.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND
DECLARATORY RULI NG

Crawford County having on July 11, 1990, filed a petition with the
W sconsi n Enpl oynent Rel ati ons Commi ssion seeking a declaratory ruling pursuant
to Sec. 111.70(4)(b), Stats., as to whether the County has a duty to bargain
with Crawford County Enployees Local 3108, WCME, AFSCME, AFL-CIQ as to
certain nmatters; and, in lieu of hearing, the parties having filed a
stipulation of facts with the Conmi ssion on Cctober 16, 1990; and the parties
thereafter having filed witten argunent, the last of which was received on
Decenber 14, 1990; and the Commission having considered the matter and being
fully advised in the prenises, nmakes and issues the follow ng

FI NDI NGS OF FACT

1. Crawford County, herein the County, is a nunicipal enployer having
its principal offices at 220 North Beaunont Road, Prairie du Chien, Wsconsin.

2. Crawford County Enpl oyees Local 3108, WCCVE, AFSCME, AFL-CI O herein
the Union, is a labor organization having its principal offices at Route 1,
Sparta, W sconsin.

3. The Union is the collective bargaining representative of certain
County enpl oyes.

4. In Novenber, 1984, Elisabeth Atwell was elected as County District
At t or ney. Upon assunming office in January, 1985, she refused to appoint the
i ncunbent Administrative Law derk, Shryl Nelson, as her Oerk and instead
hired an individual from outside the bargaining unit. Since there was no

vacant position available for Nelson, the County and the Union negotiated to
create a new job classification for Nelson as a floating secretary within the
bargaining unit. That position has since disappeared.

5. In 1985, the County Board passed a resolution that all clerks and
deputies appointed by inconming newWwy elected officials from outside the
bargaining unit did not have enploynent rights which extended beyond the term
of the elected official. Since the passage of the resolution, the County Board
has required such clerks and deputies to sign an agreenent upon their hire
stating that they waive any claimto further enploynent beyond the term of the
el ected official. The positions of Admnistrative Law Cerk in the D strict
Attorney's office, the Chief Deputy Register of Deeds, and the Chief Deputy
Clerk of Court have been covered by this resolution. Until 1989, these three
positions were not included in the Union's bargaining unit.

6. In 1987, the County laid off a nunber of enployes in the bargaining
unit represented by the Union. Pursuant to provisions of the then existing
collective bargaining agreenent, enployes were allowed to bunp into job
classifications that were either higher or lower in |abor grade, depending on
their qualifications. A Deputy Cerk of Court, Dee Baker, was bunped out of
her job by Mary Picha, a clerk in the Extension Ofice.

7. In 1989 pursuant to Dec. No. 16931-B, the Wsconsin Enpl oynent
Rel ations Commission clarified the Union's collective bargaining unit to
i nclude the positions of Chief Deputy Cerk of Court, Administrative Law derk
and Chief Deputy Register of Deeds.
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8. During collective bargaining between the County and the Union, a
di spute has arisen as to whether the followi ng proposal is a nandatory subject
of bargai ni ng:

Deputies including accreted deputies, to be included in
all terns and conditions of the collective bargaining
agreenent .

9. The proposal set forth in Finding of Fact 8 prinmarily relates to
wages, hours and conditions of enplynent.

Based on the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the fol owi ng

CONCLUSI ONS OF LAW

1. The proposal set forth in Finding of Fact 8 does not inproperly
limt the statutory power of the Cderk of Courts, Register of Deeds, or
District Attorney.

2. The proposal set forth in Finding of Fact 8 is a mandatory subject
of bargai ni ng.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Conmi ssi on nmakes and issues the follow ng

DECLARATORY RULI NG 1/

The County and the Union have a duty to bargain within the mneaning of
Secs. 111.70(1)(a) and (3)(a)4, Stats., as to the proposal set forth in Finding
of Fact 8.

G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 17th day of April,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalrman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

Wi Strycker /sl
WITiam K. Strycker, Commi ssioner

(See Footnote 1/ on Page 3)

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
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Not e:

within 30 days after the service of the decision of the agency upon al

parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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CRAWFCORD COUNTY

MEMORANDUM  ACCOMPANYI NG FI NDI NGS  OF

FACT,
CONCLUSI ONS OF LAW AND DECLARATORY RULI NG

POSI TI ONS CF THE PARTI ES

The County

The County does not dispute the Union's right to negotiate over the
wages, benefits and certain conditions of enploynent which apply to deputies
appoi nted by elected officials. However, the County submits that the Union's
proposal, as worded, sweeps too broadly and unduly conflicts with the statutory
appoi ntive powers of elected officials. To that extent the County argues that
the proposal is a prohibited subject of bargaining. In the alternative, the
County contends that the proposal is a perm ssive subject of bargaining because
it unduly intrudes upon the ability of the County to manage the size of its
wor k force.

The County contends that the three specific positions which are at issue
herein all serve "at the pleasure" of an elected official. The County notes
these deputies represent the elected official in his/her absence and therefore
must be accountable to the official. 1In addition, the County asserts that the
elected official presunmably will want to ensure that his/her deputy wll
continue to serve during his/her term and not be bumped from the position
pursuant to the collective bargaining agreement. 1In the County's view, severa
of the provisions of the existing collective bargaining agreenent which are
nmade applicable to these deputies through the Union's disputed proposa
obstruct the interests of the elected officials noted above and conflict wth
the statutory power of the elected officials to appoint and renove their
deputi es.

More specifically, the County notes that pursuant to the follow ng
| anguage in Article 8.03, a deputy selected by an elected official has been
bunmped in the past by a bargaining unit enpl oye.

8.03 The Enployer shall have the right to reduce the
nunber of jobs in any classification and/ or departnent
but such reduction shall not be considered a
di sciplinary procedure. Enployees whose jobs have been
elimnated shall have the right to bunp any junior
enpl oyee provided they are qualified to perform the
junior enployee's job. Qualifications are determ ned
by the Enpl oyer. Such junior enployees who have | ost
their positions as a result of a bunp, shall have the
right to exercise their seniority in the sanme nanner as
if their job had been elim nated. Enpl oyees who are
without jobs as a result of a bunp or a reduction in
the nunber of positions shall be placed on a re-
enpl oynent |ist. Enpl oyees who do not choose to
exercise their bunping rights shall also be placed on
the re-enpl oynent |ist.

Under Article 8.05 which provides:

8. 05 Enpl oyees shall be recalled from layoff in
accordance with their seniority to jobs for which they
are qualified. The Enployer shall not enploy any new
enpl oyees or tenporary or part-time enployees in
positions for which there exist a qualified enpl oyee on
the re-enmploynent list. Notice of recall shall be sent
by the enployer to the laid off enployee' s |ast known
addr ess. Enpl oyees who do not respond to such recall
notices, shall be dropped fromthe list and all rights
shall be | ost.

the County argues that an elected official could not exercise his/her statutory
right to appoint an individual from outside the bargaining unit if a qualified
enpl oye was on |ayoff. Instead, the County asserts that under Article 8.05
the elected official would be required to appoint the nost senior qualified
person on | ayoff.

Articles 10.02 and 10. 03 provi de:

10.02 Al vacancies shall be posted on Union bulletin
boards. Such notice shall be posted for at |east seven
(7) calendar days in overlappi ng weeks, and shall state
the prerequisites for the job, the job title, rate of
pay and a place for each interested enpl oyee to sign.

However, it is understood that signing for the vacancy

is not limted to nenbers of the bargaining unit.

Eligibility of bargaining unit enployees wll be
assessed prior to and separate from the consideration
of applicants outside the bargaining unit. A copy of
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the notice shall be furnished to the Union president.

10.03 Enpl oyees desiring to apply for such vacancies
shall sign the posted notice. In filling open
vacanci es, the Enployer shall make the appointment on
the basis of qualification and abilities of those
per sons appl yi ng for said positi ons. When
qualifications and abilities are relatively equal, the
vacancy shall be filled on the basis of seniority.
Said enployee shall denonstrate his/her ability to
perform the job during a thirty (30) calendar day
trai ning period. Shoul d such enpl oyee not qualify or
should he/she desire to return to his/her former
position, he/she shall be reassigned to his/her forner
position without |oss of seniority .

The County argues that under these Articles, when a deputy position becones
vacant, the position nust be posted and unit menbers have priority when the
vacancy is to be filled. Thus the County argues that the ability of an elected
official to appoint persons from outside the bargaining unit can be elimnated
by this Article.

Article 3.01 provides:
ARTICLE Il - FUNCTI ONS OF MANAGEMENT

3.01 The Union recognizes the County of Crawford as
having the right to plan, direct, and control the
operation of the work force; to hire, layoff; to
denote, discipline, suspend (with or wthout pay),
di scharge for just cause, to pronote or to establish
and enforce reasonable rules of conduct, work and
safety; to change, nodify, or ternminate nethods,
procedures and controls for the performance of work; to
abolish jobs which are no l|onger needed; to determ ne
and enforce reasonabl e m ni num  standards of
per f or mance; and to determ ne t he tabl e of
organi zati on.

The County alleges that under this Article a deputy can only be discharged for
just cause and that, wunder other contract provisions, the discharge can be
arbitrated. The County contends that this provision conflicts with the elected
official's ability to termnate the deputy "at pleasure."

The County acknow edges that, whenever possible, the provisions of a
col | ective bargai ni ng agreenent negotiated pursuant to the Minicipal Enploynent
Rel ati ons Act nust be harnonized with other provisions of the |aw However ,
the County argues that harnonization is only possible where a proposal limts,
but does not elimnate, the statutory power of an el ected official.

The County further acknow edges that in Crawford County, Dec. No. 20116
(WERC, 12/82), the Comm ssion concluded that it was possible to harnonize a
Sheriff's statutory right to appoint deputies wth [layoff/recall and
di scharge/arbitration proposals. However, the County argues that subsequent to
the Commission's Crawford County decision, the courts have addressed the
appoi ntive statutory powers of elected officials in a manner in which requires
that Crawford County be overruled. The County argues that in Kewaunee County
v. WERC, 141 Ws.2d 347 (C.App. 1987), the Court held that a collective
bar gai ni ng agreenent could not conflict with the power of a judge to appoint or
nove a Register in Probate and that any provision which so conflicted with the
judge' s appointive/renoval powers would be void. The County asserts that the
Court's hol ding was not dependent upon the constitutional power of a court but
instead involved the judge's statutorily created appointive power. Thus, the
County argues that the statutory appointive power of the Court in Kewaunee
County nust be treated in the same fashion as the statutory appointive powers

of the elected officials at issue herein. In the County's view, it follows
that Crawford County must be overruled and the Union's proposal here declared
to be a prohibited subject of bargaining. The County also notes that in

Mani t owoc County, Dec. No. 8151-E (WERC, 7/81) the Commi ssion itself concluded
that contract provisions which conflicted with the judge's power to appoint a
Regi ster of Probate were void.

Shoul d the Commi ssi on concl ude that Kewaunee County does not require that
Crawford County be overruled, the County nonetheless argues that harnonization
cannot occur under the Union's proposal because, unlike the situation in
d endal e Professional Policenan's Association v. Gty of Gendale, 83 Ws.2d 90
(1978), the Union"s proposal herein does not Timt but totally elimnates the
discretion of the elected official to appoint and retain a person of his/her
choi ce. Unli ke dendale, the provision here specifies "who and how' a deputy
is to be selected by an elected official, particularly in layoff situations.
In Gendale, the County argues that it was easier to harnonize because the
di spute therein focussed upon statutory provisions applicable to pronotions
from within the bargaining unit whereas the proposals herein prevent the
elected official from exercising a statutory right to appoint soneone from
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outside the bargaining unit as a deputy. The County contends that the Union's
proposal not only elimnates the officials initial hiring discretion, but also
may require renmoval of the appointed deputy through a bunp.

In Cawford County, the County notes that the Commission relied upon
Fortney v. School District of Wst Salem 108 Ws.2d 169 (1982). The County
argues that Fortney is inapposite because it involved the question of whether a
school board cou waive its statutory hiring authority whereas herein the
question is whether the County has the authority to inpose restrictions upon
the rights of elected officials. The County also notes that in Fortney the
school board's authority was not "at pleasure" as is the standard present under
the statutes at issue herein.

Gven the foregoing, the County asks that the Union's proposal be
declared to be a prohibited subject of bargaining.

In the alternative, the County asserts that this proposal is a perm ssive
subject of bargaining because it infringes upon the County's service |evel
deci si ons. The County contends that elected officials could expand the work
force by making nunmerous hires of deputies when el ected. The County argues
that the Union's proposal would negate the County's ability to control the size
of its workforce because appointed deputies would acquire seniority rights and

only be terminable for just cause. The County asserts that when appointed
enpl oyes acquire such rights, the County |oses control over the size of its
wor kf or ce. Therefore, the County contends that application of the Union's
proposal to the areas of seniority, bunping rights, layoff, recall and

di scharge for deputies should be held to be a perm ssive subject of bargaining.

The Uni on

The Union asserts that the proposed |anguage is a nandatory subject of
bar gai ni ng because the statutorily delegated authority of a Cerk of Courts,
District Attorney and Register of Deeds to appoint and renove subordinate
enmployes nmay be nodified by a collective bargaining agreenent negotiated
pursuant to Sec. 111.70, Stats.

The Union argues that under Secs. 59.15(2)(c) and 59.15(4), Stats., the
County is enpowered to nodify the authority of the elected officials at issue
herein to appoint and renobve subordinate enployes or deputies. The Uni on
contends that Sec. 111.70, Stats., further nodifies the power of the County
Board granted under Sec. 59.15, Stats., and allows the County Board to bargain
contractual provisions which nodify the discretionary appointive authority of
the Aerk of Courts, District Attorney and Regi ster of Deeds.

Under Sec. 59.15(4), Stats., the Union argues that any conflict between
the statutory authority of elected officials and the County's authority under
Sec. 59.15(2)(c), Stats., to nmke "regulations of enploynent for any person
paid fromthe county treasury" nust be resolved in favor of the County Board's
exercise of its powers, including by nmeans of a collective bargaining
agreenent .

As to the inpact of Kewaunee County on this case, the Union argues that
the question of harnonizing a circuit judge's statutorily delegated authority
to appoint or renobve a Register in Probate with the terns of a collective
bar gai ni ng agreenment was not before the Court in Kewaunee County and that the
Court's coment regarding this issue is thus of no precedential value. In any
event, the Union further argues that the elected officials whose authority is
di sputed herein are not circuit judges but rather are nenbers of the Executive
Branch whose authority is subject to legislative definition and linitation.

The Union asserts that the authority at issue herein is not
constitutional but exclusively statutory. The Union argues that it is clear
that the Legislature may define and limt the authority of such elected
officials to appoint and renobve deputies. The Union contends that the

statutory authority of elected officials at issue herein may not be exercised
i ndependent of or in addition to the County Board's authority to limt sane by
nmeans of a collective bargai ning agreenent negotiated pursuant to Sec. 111.70,
Stats.

G ven the foregoing, the Union asks that the Commission find the proposal
to be a mandatory subject of bargaining.

DI SCUSSI ON:

The first issue raised is whether the County Board can nodify the
statutory appointive and renoval powers of the Clerk of Courts, Register of
Deeds, and the District Attorney by ratification of a collective bargaining
agreenent whi ch includes such nodification. 2/

2/ The Union's proposal is as follows: "Deputies including accreted
deputies, to be included in all terns and conditions of the collective
bar gai ning agreenent." On its face, such Ilanguage does not seem

applicable to the Adm nistrative Law Clerk of the District Attorney. The
parties have, however, both argued this case as if the |anguage would
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"The relationship between public sector bargai ning agreenments and other
statutes governing terns and conditions of enploynment can be one of the nost
difficult issues in public sector Ilabor law" d endal e Prof essi onal
Policeman's Association v. Gendale, 83 Ws.2d 90, 105, (1978). Nonet hel ess,
we think it reasonably clear that the Union's proposal in the instant case
would, if agreed to by the County Board, constitute a legitinmate nodification
of the statutory authority of the three elected officers in question to appoint
and renove subordi nate enpl oyes or deputi es.

Section 59.15(2)c, Stats., gives the County Board the authority to both
establish the wages to be paid subordinate enployes or deputies to elected
officials as well as "...regulations of enployment for any person paid fromthe
County Treasury." Section 59.15(2)d, Stats., additionally authorizes the
County Board to contract for the services of enployes, and establish "hours,
wages, duties and terns of enploynent."

As a municipal enployer, a County is statutorily nmandated to bargain
collectively with the authorized representatives of their enployes as to wages,
hours, and conditions of enploynent. Sec. 111.70(1)(a), Stats. Fi nal
ratification of the bargaining results -- a collective bargaining agreenment --
by the County Board is not only a logical extension of its duty to bargain
collectively arising under Sec. 111.70(1)(a), Stats., but is also an exercise
of the powers it is granted by virtue of Sec. 59.15(2)(c) and (d), Stats.

The Legislature has been explicit in specifying its intended
interpretation of Sec. 59.15, Stats., and leaves little room for doubt.
Section 59.15(4), Stats., provides:

"1 NTERPRETATI ON. In the event of conflict between this
section and any other statute, this section to the
extent of such conflict shall prevail."

Thus, even if the provisions of a contract bargained by the County under its
Sec. 59.15 authority conflict with statutory appoi ntment and renoval powers, by
virtue of Sec. 59.15(4), Stats. the provisions of the collective bargaining
agreenment nust prevail .

The statutory provision relied upon by the County as to the position of
Chief Deputy Cerk of Court states in pertinent part:

59.38 derk of court; deputies; chief deputy; division chief
deputies; calendar deputy clerk in certain counties.
(1) COUNTIES OF LESS THAN 500, 000 POPULATION.  Every
clerk of the circuit court shall appoint one or nore
deputies and the appointnents shall be approved by the
majority of circuit judges for the county, but shall be
revocable by the clerk at pleasure, except in counties

having a population of 500,000 or nore. The
appoi ntments and revocations shall be in witing and
filed in the clerk's office. The deputies shall aid
the clerk in the discharge of the clerk's duties. In

the absence of the clerk from the office or from the
court they may perform all the clerk's duties; or in
case of a vacancy by resignation, death, renmoval or
ot her cause the deputy appointed shall performall such
duties until the vacancy is filled.

The question of whether the County can nodify the Cerk of Court's
statutory appointive and renoval power through a collective bargaining
agreement was addressed in 63 Op. Atty. Gen. 147 (1974). Said opinion stated
in pertinent part:

The county board has power to contract for the services of
enpl oyes, setting up "hours, wages, duties and terns of
enpl oynent" under sec. 59.15 (2) (d), Stats., and may
establish "regulations of enploynment for any person
paid fromthe county treasury" and establish the nunber

of enployes in each department "including deputies to
el ective officers" under sec. 59.15 (2) (c), Stats.

Therefore, | am of the opinion that the board can enter
into a collective bargaining agreenent with a duly
certified bar gai ni ng unit of enpl oyes under
sec. 111.70, Stats., which establishes a grievance

procedure relative to discharge, wthout the express
consent of the elected officials under whom such
deputi es serve. To the extent that such bargaining
agreenment is consistent with powers granted to the
county board under secs. 59.15 (2) and 111.70, Stats.,

(..continued)
apply to such position. On that basis, we are willing to exam ne the
guestion of whether the District Attorney's powers of appointnent and
removal can be nodified by a collective bargai ni ng agreenent.
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it nmodifies the provisions of a statute such as
sec. 59.38 (1), Stats., which permts a clerk of
circuit court to renove a deputy clerk of court at
pl easure.

W find this opinion both persuasive and consistent with our earlier
di scussed view of Chapter 59. Sections 59.15(2)(c),(d), and (4), Stats.,
continue to enpower the County to regulate and contract as to terns of
enmpl oynent of deputi es. Thus, the County continues to be authorized to enter
into contracts wth the bargaining representative of such deputies which nodify
the otherwi se applicable appointive and renoval power of the Cerk of Court.
Therefore, we reject the County's contention that the proposal in question is a
prohi bited subject of bargaining as to the Chief Deputy Cderk of Court
position.

Qur result is consistent with the obligation under Miskego- Norway School s
v. WERB, 35 Ws.2d 540 (1967) to harnonize the provisions of Sec. 111.70,
Stats. with other provisions of the | aw whenever possible. \Were deputies are
not represented for the purposes of collective bargaining or are not covered by
a civil service system established under the authority of Sec. 59.07(20),
Stats., the appointive and renoval powers remain viable. However, where a
county exercises the authority granted by the Legislature to regulate the
hiring and term nation of deputies by civil service or collective bargaining
agreenent, the county's exercise of such authority governs.

Qur result is also consistent with our holding in Gawford County, Dec.
No. 20116 (WERC, 12/82) where we concluded that just cause and |ayoff
protections did not irreconcilably conflict wth the sheriff's statutory
appoi ntive and renoval powers. W therein concluded that such provisions
served to limt but not elimnate the sheriff's statutory authority. When
reaching our result in Ctawmford, we relied in part upon the analysis of the
W sconsin Suprenme Court in dendale, supra. |In that case, the nunicipality had
argued that Sec. 62.13(4)(a), Stats., gave the police chief unfettered
discretion concerning pronotion of subordinates (subject only to the
requi renent of board approval) and that this discretion could not be linmted by
a col l ective bargaining agreenment. The Court rejected this argunment. |nvoking
t he Muskego- Norway doctrine, the Court found that a City may lawfully limt the
unfettered discretion previously enjoyed by the chief and the board concerning
pronotions through the adoption of a collective bargaining agreenment reached
pursuant to the provisions of Sec. 111.70, Stats.

As to the position of Chief Deputy Register of Deeds, Sec. 59.50, Stats.,
provi des:

59.50 Register of deeds; deputies. Every register of deeds
shall appoint one or nore deputies, who shall hold
their office during his pleasure. Such appoi nt nent
shall be in witing and filed and recorded in his
of fice. Such deputy or deputies shall aid the register
in the performance of his duties under his direction,
and in case of vacancy or the register's absence or
inability to perform the duties of his office such
deputy or deputies shall performthe duties of register
until such vacancy is filled or during the continuance
of such absence or inability.

Sections 59.07(20) and 59.15(2)(c), (d) and (4), Stats. are all equally
applicable to a deputy of a register of deeds as to a deputy clerk of court.
Thus we conclude that the County is statutorily authorized to limt the hiring
and termnation rights the appointive and renoval power of the Register of
Deeds through a collective bargaining agreenent. 3/ Therefore, we reject the
County's contention that the proposal in question is a prohibited subject of
bargai ning as to the Deputy Register of Deeds position.

As to the position of Admnistrative Law derk, the County relies on
Sec. 59.45, Stats., which was repealed effective January 1, 1990 by 1989
Act 31. Section 978.05(8)(b), Stats., provides that the District Attorney
shal | :

(b)H re, enploy and supervise his or her staff and nmke
appropriate assignments of the staff throughout the
prosecutorial unit. The district attorney nay request
the assistance of district attorneys, deputy district
attorneys or assistant district attorneys from other
prosecutorial units or assistant attorneys general who
then nmay appear and assist in the investigation and
prosecution of crimnal matters in like nanner as
assistants in the prosecutorial unit and with the sane
authority as the district attorney in the unit in which

3/ See also 41 Op. Atty. Gen. 105 (1952) to the effect that a county civil
service ordinance can supercede the Register of Deed's statutory
appoi ntive and renoval power.
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the action is brought. Nothing in this paragraph
limts the authority of <counties to regulate the
hiring, enploynment and supervision of county enpl oyes.

Presumably, this statutory provision generally empowers the District Attorney

to hire an Administrative Law derk. However , as the text of
Sec. 978.05(8)(b), Stats., nmakes clear: "Nothing in this paragraph limts the
authority of counties to regulate the hiring, enploynment and supervision of
county enpl oyes." Consistent with our earlier holdings, we think it is

apparent fromthis statutory provision that the County can regulate the hiring
and enpl oynent of the Administrative Law Cerk through a collective bargaining
agreenent. Therefore, we reject the County's contention that the proposal in
guestion is a prohibited subject of bargaining as to the Administrative Law
Clerk position.

The County has placed substantial reliance herein upon the result of
litigation in Manitowc County, Dec. No. 8152-E, (WERC, 7/81) Kewaunee County
v. WERC, 141 Ws.2d 347 and lowa County 89 CV 90, involving the relationship
between provisions of a collective bargaining agreement and a circuit judge's
power to appoint the register in probate. As we have no dispute before us as
to the register in probate and as the statute regarding the appointnent of
registers in probate has provisions which are distinct from those at issue
herein, 4/ we do not find the County's reliance on these cases persuasive.

However, we would note that the duty to harnonize Sec. 111.70, Stats.
with statutory provisions relating to appointnent and renoval of a register in
probate also requires the additional consideration of the separation of powers
doctrine and the constitutional functions of the circuit court. These
addi ti onal considerations are not present before us in this case.

Accordingly, we do not find the Union's proposal to be a prohibited
subj ect of bargai ning.

* * %

Finally, we turn to the County's contention that the proposal is
perm ssive because it may require the County to retain more enployes than its
servi ce needs require.

The determ nation of whether a proposal is a mandatory or perm ssive
subject of bargaining requires us, on a case by case basis, 5/ to decide
whet her the proposal is prinmarily related to wages, hours and conditions of
enmpl oynent or primarily related to the managenent and direction of the
enpl oyer, or the formulation and nanagenent of public policy. 6/ I n naking
this decision, we nust examne all sides of the question -- the inpact of the
proposal on the enployer, the relation of the proposal to wages and conditions
of enploynent, and the inmpact of the proposal on questions of managenent
prerogatives and public policy. 7/

4/ Section 851.71, Stats., provides:

Appoi nt mrent and conpensation of registers in probate. (1) In
each county, the judges of the county shall appoint and
may renove a register in probate. Appoi ntmrents and
removals nmay be nmade only with the approval of the
chief judge. Before entering upon duties, the register
in probate shall take and subscribe the constitutional
oath of office and file it, together with the order of
appointment, in the office of the clerk of circuit
court.

(2) One or nore deputies nmay be appointed in the
manner specified in sub. (1).

(3) The salary of the register in probate and of any
deputies shall be fixed by the county board and paid by
the county.

(4) In counties having a population of 500,000 or
nore, the appointnent under subs. (1) and (2) shall be
made as provided in those subsections but the judges
shall not renove the register in probate and deputy
regi sters, except through charges for disnmissal nade
and sustai ned under s.63.10 or an applicable collective
bar gai ni ng agr eenent .

5/ Unified School District #1 of Racine County v. WERC, 81 Ws. 2d 89, 95,
96, (1977), citing Beloit Education Association v. WERC, 73 Ws. 2d 43,
55, (1976).

6/ West Bend Education Association v. WERC, 121 Ws. 2d 1, 8, (1984); also
see Unified School District #1 of Racine County v. WERC, lbhid, at 96,
102.

7/ West Bend Education Association v. WERC, |bid, at 14.
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Qur exam nation of these questions |leads us to conclude that the proposal
nmade by the Union is primarily related to enployes' "conditions of enploynent."
Since the County continues to have the right under Sec. 59.15(2)(c), Stats.,
8/ to determine the nunber of jobs in each departnent (including the nunber of
deputies for elected officials) and the right to layoff under Article 8.03 of
the contract, we do not perceive the proposal as requiring the County to retain
unneeded enpl oyes. Under this circunstance, we do not find the proposal
significantly affects the nanagenment and direction of the County or the
County's formul ati on and managenment of public policy because the County retains
the ability to determ ne the nunber of enployes it needs to provide service.

On the other hand, the proposal's inpact on the affected enployes' conditions
of enploynent is substantial.

Based on the aforesaid, we find the proposal in question to constitute a
mandat ory subj ect of bargai ning.

Dated at Madi son, Wsconsin this 17th day of April, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

8/ Section 59.15(2)(c), Stats., provides in pertinent part:

(c) The board may ... establish the nunber of enployes in any
departnent or office including deputies to elective
of ficers,
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