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FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI' T

On Cctober 6, 1992, Local 60, AFSCVE, AFL-CIO ("the Union") filed a
petition requesting the Wsconsin Enploynent Relations Commssion to clarify an
exi sting bargaining unit involving certain enployes of the Cty of Fitchburg
("the Gty"). By its petition, the Union sought the inclusion into the unit of
the positions of derk of Courts/Staff Supervisor and Solid Waste Coordi nator.
Hearing in the matter was held on March 19, 1993, in Fitchburg, Wsconsin,
before Hearing Exam ner Stuart Levitan, a nenber of the Commission's staff.
The Gty stated at hearing that the position of Solid Waste Coordi nator did not
exist, which assertion the Union accepted. A stenographic transcript was
prepared by March 23, 1993. The Union submtted witten argunents on April 1,
1993, and waived its right to file a reply brief. The Gty filed witten
argunents on April 23 and May 11. The Commission, being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. Local 60, AFSCME, AFL-CQ herein the Union, is a |abor
organi zation with offices at 5 Qdana Court, Madi son, Wsconsin.

2. The City of Fitchburg, herein the Cty, is a municipal enployer
with offices at 2377 South Fish Hatchery Road, Fitchburg, Wsconsin.
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3. On June 12, 1991, the Wsconsin Enployment Relations Commi ssion
certified the Union as the exclusive col l ective bargai ning representative for a
unit defined as follows:

Al regular full-tine and regular part-tinme enployes of the
Gty of Fitchburg, excluding confidential, supervisory,
managerial, craft, law enforcenent enployes with the
power of arrest, and professional enployes and enpl oyes
in existing bargaining units.

There are approxinmately 17 nenbers of this bargaining unit, working in
scattered sites (the Community Center, the utility building, the public safety
building, and Gty Hall).

4. The definition of the bargaining unit, and the eligibility list for
an election, were stipulated to by the parties on April 19, 1991, in the
presence of Hearing Examiner Stuart Levitan. The position of derk of
Courts/Office Supervisor was in existence on April 19, 1991, since which tine

the position, the incunbent, and the duties have remai ned unchanged. The Cty
on April 19, 1991 clained exclusion of the position of derk of Courts/Staff
Supervi sor on the grounds of supervisory status, which representation the Union
did not challenge.

5. The Gty enploys four full-tine dispatcher and one police assistant
(formerly the animal control officer) positions represented by the Wsconsin
Prof essional Police Association/Law Enforcenent Enployee Relations Division;
about 18-19 police officers represented by Teansters Union Local 695; four
unrepresented sergeants; one unrepresented lieutenant; about eight to ten
unrepresented part-tine dispatchers, and Police Chief Terry Askey.

Di spatcher shifts are 0700-1500; 1500-2300 and 2300-0700  hours;
di spatchers may choose their shifts on the basis of seniority. The police
assi stant works 0800-1600, Monday-Friday. Each shift has a sergeant; the
i eutenant works either 1100-1900 or 1200-2000 hours. Dependi ng on various
vari abl es, a nornmal 1500-2300 shift mght find at work the Police Chief, the
lieutenant, a sergeant, the Ofice Staff Supervisor and one dispatcher. The
coll ective bargaining agreenent also provides for vacation selection on the
basis of seniority. Overtine is offered on the basis of seniority, if part-
time dispatchers are not available. Overtine can be taken either as
conpensatory tine or in noney; as long as the enploye's conpensatory tine
bal ance is less than 40 hours, the choice of tinme off or cash paynent is the

enpl oye' s. The scheduling of conpensatory time off is simlar to that of
vacat i on.
6. The position description for the derk of Courts/Ofice Staff

Supervi sor, substantially accurate inits terns, is as foll ows:
Posi tion Summary:

Under the general direction of the Police Chief, plans,
organi zes, and directs the court operation with the
Police Departnent. Insures that dispatchers give
pronpt and accurate di spatching of proper police and/or
nmedi cal emergency units requiring service and insures
that accurate information concerning non-energency
inquires is furnished. Decisions within areas of
responsibility are made independently. Super vi si on
received is general with periodic review of progress.
Supervi ses di spatchers. Supervision given is limted.

Wrk plans are discussed with periodic review of
pr ogr ess. There is frequent interaction with the
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general public.

Duti es/ Responsibilities:

The followi ng duties are normal for this position. These are
not to be construed as exclusive or all-inclusive;
ot her duties may be required and assigned.

50%A. Insure that all clerical services are provided in an
efficient manner.

1. Formul ates and inplenments correspondence concerning the
muni ci pal court system

N

. I ssues summons, warrants, and court-ordered assessnents.

3. Makes decisions concerning scheduling of municipal court
activities. Assures appropriate parties
are avail able for court appearances.

4. Reviews all new laws and procedures. Attends school s,
sem nars and conferences.

5. Provi des copies of new | aws, regulations and procedures to
police officers.

6. Records all fines and | evies concerning the municipal court

system Reconcil es books, nmkes bank
deposits, and corresponds wth banks as
necessary.

7. Makes recomendations to the Chief on hiring of civilian
personnel for dispatchers.

8. Reconmends purchase of court and office equipment.

9. Determi nes needs, |ocates supplies and nakes purchases of
routi ne supplies and equi pnent.

10. Maintains inventory records of supplies and inspects
shi pments of supplies for the rmunicipal
court system

50% B. Provide admnistrative support to the Police
Depart ment .

1. Schedul es di spat chers and ani mal control officer.
2. Schedul es school s and training for dispatchers.
3. Approves and records vacation, sick time and conp tine.

4.Directs personnel to report to work when miniml staffing
is involved.

5.Determnes office procedures and sequence of work to be
per f or med.

6. Conposes |l etters, nenoranda, and schedul es appointnents for
the Chi ef.

7. Tabul ates statistical data, naintains inventory records,
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and assists with the conpletion of forns,
license permits and receipts.

8. Provides accurate information to the general public.
Know edge and Ability:

Know edge of information that can be released to the public
and ot her officials and which information is
restricted. Ability to deal effectively with the
general public, communicate effectively orally and in
witing, type, operate conputer equipnent.

Qualifications:

Associate degree in Police Science, Ofice Managenent or
related field. One year of experience as a dispatcher
or performng duties in a police departnent or |egal
of fice.

7. Susan Eifert, the incunbent Cerk of Courts/Ofice Staff
Supervisor, works 37.5 hours weekly, 0800-1600 hours, Monday-Friday (1200-2000
on court days), in an office located at the police departnment safety building,
5791 Lacy Road. Apart from the court bailiffs, and Muinicipal Judge Handy
Ezal arab, Eifert is the sole enploye is the clerk of courts departnent.
Eifert's primary duties are to prepare court orders and other docunents for
Ezal arab's signature, schedul e court sessions, and perform other admnistrative
tasks. On average, Eifert spends less than an hour in daily supervision of the
di spat chers, including handing out assignnents. When Eifert is not on duty,
direction of dispatchers is provided by the on-duty sergeant or |ieutenant.
Her annual salary is approxi mately $28, 000. For weekly hours over her normal
|load, Eifert receives premumpay. Wen the Gty hires new dispatchers, Eifert
schedules interviews and sits on the interview panel wth one full-tine
di spatcher and the lieutenant (fornerly, a sergeant so participated); the
i nterview panel then makes a recommendation on hiring to the Chief of Police,
who then interviews the candidate before nmaking a decision. Over the past year,
the conmittee, operating by consensus, reconmended two hires to the Chief, both

of which he approved. 1In the event the committee was deadl ocked, the comittee
woul d probably report its divided opinion to Askey, leaving it to him to
interview and select. In 1992, Eifert reported to the Chief that a dispatcher

was m susing sick |eave, which report resulted in the dispatcher's term nation.
Eifert reports her personal personnel matters (vacation, sick |eave, etc.,) to
Li eutenant Bl ottner and Chief Askey. Eifert has denied conpensatory tinme off
requests when they conflict with previously schedul ed vacation, or when they
posed the risk of an unfilled shift. Eifert is not a step in the grievance
process, and has no authority to satisfy or adjust a grievance. Once, when
Eifert gave an enploye a directive, and the enploye told her to, "fuck off,"
Eifert reported the matter to the Chief and recommended a letter of reprinmand,
whi ch was issued; Eifert does not have the authority to issue such a reprinand

on her own authority. If a dispatcher reports and is unfit for duty, Eifert
woul d send the dispatcher hone and report the incident to Askey. Enployes are
required to report illness four hours before the start of their shift, unless
in cases of emergency. |If a first-shift dispatcher called in to report illness
with less lead tinme, the on-duty sergeant would have authority to approve sick
| eave and find a replacenent. Eifert herself dispatches about an hour each
day, primarily providing breaks.

8. In addition to the work-force and representation identified in
Finding of Fact 4, the Cty enploys approximately nine highway, parks and
utility nmaintenance workers, represented by Teansters Local 695. Duri ng

collective bargaining for the several wunits, the Cdty's negotiating team
consists of City Adm nistrator Daniel Elsass; the chairpersons of the Fitchburg
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Conmmon Council's Personnel and Finance committees, and a position or positions
from the affected departnent. The departnental representative is present
primarily to provide technical expertise on questions of work rules or
procedures (such as changes in the scheduling or shift procedures), but is

privy to the Gty's bargaining strategy. Eifert has served and continues to
serve as a departnental representative on the Cty's bargaining team during
negotiations with the dispatcher unit. Eifert has also testified as a Gty

witness in an arbitration proceeding.

9. Susan Eifert, the incunbent derk of Courts/Ofice Staff
Supervi sor, does have sufficient access to or involvenent in matters relating
to confidential |abor relations to be deened a confidential enploye.

Based upon the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The Union's unit clarification petition is not barred with respect
to the position of derk of Courts/Ofice Staff Supervisor by the Union's prior
failure to challenge the City assertion that the position was supervisory.

2. The incunbent in the position of Cerk of Courts/Ofice Staff
Supervisor is a confidential enploye within the neaning of Sec. 111.70(1)(i),
Stats., and therefore is not a nunicipal enploye within the nmeaning of

Sec. 111.70(1)(i), Ws. Stats.

Based upon the above and Foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and issues the follow ng

CRDER CLARI FYI NG BARGAI NING UNI' T 1/

The position of Aerk of Courts/Ofice Staff Supervisor shall continue to
be excluded from the existing collective bargaining unit represented by Dane
County W sconsin Minicipal Enployees Local 60, AFSCME, AFL-CO

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 23rd day of August,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

(Footnote 1/ appears on the next page.)
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified mail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or mailing of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determine the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(Footnote 1/ continues on the next page.)
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Not e:
Commi
this

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, wupon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion

and
recei

the service date of a judicial review petition is the date of actua
pt by the Court and placenent in the nmail to the Conmi ssion.
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CTY CF FI TCHBURG

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

POSI TI ONS CF THE PARTI ES

The Uni on

In support of its position that the bargaining unit should be clarified
by the inclusion of the derk of Courts/Ofice Staff Supervisor, the Union
asserts that the subject position is neither supervisory nor confidential, but
rather a nmunicipal enploye who should be accreted to the existing residual
bargaining unit. Further, there is no procedural bar to such accretion.

A dispute apparently exists as to the grounds the subject position was
excluded from the voting group in April, 1991. The Union believes the
exclusion was on the grounds of supervisory status, while the Cty contends it
was purely for expediency. The Gty's argunent is doubly confusing. First, it
argues that there is nothing repugnant to the MERA by the exclusion of the
subject position in the bargaining unit, even as it is arguing that the
position is, and always has been, supervisory and confidential. Moreover, the
Cty would have the Commission believe that the Union abandoned an otherw se
eligible voter purely for expediency's sake, even in the absence of any
depiction of confidential and/or supervisory status. The record, however, is
clear as to the Gty's warranty of supervisory and/or confidential status on
the part of the subject position.

Wiile the Gty argues against inclusion of this position in the residual
unit, the Union asserts such inclusion is appropriate. The description of this

unit includes "all regular full-time and regular part-time enployes

excluding enployes in existing bargaining units." Oher Gty units exclude
this position as outside their specific jurisdictional boundaries or by
speci fic and express classification references. Further, no other bargaining

unit has nade a claimfor this position. The residual unit is appropriate.

As to the nerits, the Union argues that this position is neither
supervi sory nor confidential.

The bulk of the work perforned by dispatch and the nunicipal court is
routine and predictable. The subject position spends only an hour per day in
the supervision of dispatchers. The subject position cannot discipline or
effectively recommend discipline. Her role in the hiring of dispatchers is
[imted and not distinguishable fromthe role played by full-time dispatchers.
The City's portrayal of the positions's supervisory authority is exaggerated.
The position is not supervisory.

Nor is the position confidential. Her attendance at bargai ning sessions
is for technical expertise alone, and there is nothing in the record to
establish any involvenment in confidential |abor relations. Any information she
provides is either available to the Union, or information which the Gty can
obtain through the supervisory Lieutenant or Sergeants.

The subject position was voluntarily excluded on a statutory basis,

narmely clainmed supervisory status, nmaking this proceeding appropriate. The
position now qualifies as neither supervisory nor confidential, making the
position nunicipal. The residual unit is the appropriate unit to which the

position shoul d be accreted.

The Gty
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In support of its position that petition should be dismssed, the Gty
asserts that the Comm ssion cannot issue an unconditional order expanding the
unit to include the subject position, in that prior Comm ssion decisions
prohi bit the procedure in the case of voluntary agreenments concerning the unit.
Uncontradi cted evidence denonstrates that each and every factor identified in
M dstate VTAE (Dec. No. 14526-A) is present, and that expansion of this unit
under this procedure is barred.

As proof that the Mdstate factors have been met, the record shows that
the subject position was in existence on the date of the voluntary agreenent as
to unit conposition; there have been no changes in job description or duties;
the agreement was explicit and voluntary, and the only evidence in the record
is that the agreement was one of expediency; the Cty continues to oppose
expansion of the unit to include the subject position; no intervening events
have been identified which would naterially affect the status of the incunbent;
there are no anticipated changes to the job; continued exclusion will not be
repugnant to the MERA The Union, having received the benefit of the Cty's
concession in exchange for an agreenent as to a tinmely election should not be
permtted to now change its mnd, especially given that the Union is not
operating in good faith and is notivated by a desire to place pressure upon the
Cty.

Notwi t hstanding the foregoing, the inclusion of the subject position
woul d be inappropriate in that the position is supervisory and confidential.

The incunbent has substanti al supervisory duties regarding the
di spatchers and police assistant, consistent with those set forth in her job
description. She has the authority to effectively recomend hiring, discipline
and discharge; to direct and assign work; to respond to grievances, and to
perform a nunber of other duties related to the many facets of her job.
Clearly, the totality of the evidence denonstrates sufficient supervisory
responsibility and authority for the subject position to be excluded from the
unit.

The overwhelmng evidence also indicates that the ©position is
confidential, and that taking this trusted position from the Chief of Police
woul d be unduly disruptive of the police department under his supervision. The
subject position is the first step in the grievance process for the
di spatchers, even though the incunbent was not aware of this procedure at the
time of hearing.

Wthout good reason, the Union has forced the Cty to respond to a

dispute that was resolved by a voluntary agreenent two years ago. The
Conmi ssion should hold that, as a matter of law, the Union's petition is
barr ed. In the alternative, the Comm ssion should hold the subject position

excluded from the wunit on the grounds that it is supervisory and/or
confidential .

The Union did not file a reply brief. In response to the Union's brief,
the City posits further that the Union has failed to find any support in the
record to denonstrate that this petition was appropriate. There isn't even a
hint of evidence that the April, 1991 agreenment was anything but a deal -cut
between the parties to expedite the process. Wile the Gty clearly asserted
supervisory status as the prinmary grounds for exclusion, the Union has never
accepted this analysis, as evidenced by this petition.

The Union's reliance on Cty of Sheboygan (Water Department) is not on

poi nt . In that case, there was evidence in the record supporting the
Conmi ssi on's deci sion. Here, there is nothing in the record supporting the
Union's position, other than bald assertion and w shful conclusion. Moreover,
no equitable purpose will be served by sanctioning the Union's conduct in this
case.
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Further, the subject position is not a nunicipal enploye. The Union has
cited only a tiny portion of the record testinony, ignoring the vast mgjority
of evidence which unequivocally denpbnstrates the substantial supervisory and
confidential duties of the position. The record shows that the incunbent
exerci ses a great deal of independent discretion in regards to discipline and
di scharge, and that her decisions are routinely adopted and inplenented by the
Chief of Police. The Union's attenpts to minimze the inportant confidential
functions which have been an integral part of this position are also futile; it
is difficult to imagine a nore confidential role than sitting on the Gty's
bargai ning team as this incunbent has done.

The petition should be denied as inproper, or, in the alternative, a
deci sion should be issued excluding the subject position fromthe unit on the
statutory grounds of supervisory and/or confidential status.

DI SCUSSI ON

The threshold question is whether the Union is foreclosed from pursuing
this unit clarification by virtue of the agreenent it reached with the enpl oyer
regarding the initial voting group. W find that it is not so barred.

The Conmi ssion has held that where the parties have agreed to include or
exclude certain positions froma collective bargaining unit, it will honor that
agreenment and will not allow a party to the agreenent to pursue alteration of
the bargaining unit's scope through a unit clarification petition unless:

1. The position(s) in dispute did not exist at the
time of the agreenent; or

2. The position(s) in dispute were voluntarily
i ncluded or excluded from the unit because the
parties agreed that the position(s) were or were
not supervisory, confidential, rmanagerial or
executive (the so-cal |l ed "statutory
exenptions"), or;

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; or

4. The existing unit is repugnant to the Act. 2/
Clearly, three of the conditions do not apply in the instant situation
The position at issue was in existence on April 19, 1991, when the parties
reached their agreenent. Changed circunstances have not materially affected

the unit status of the position. The continued exclusion of the position would
not nmake the bargai ning unit repugnant to the MERA.

The Union's only remaining argunent, therefore, is that the position was
initially voluntarily excluded on one of the so-called "statutory exenptions,"”
narmely that the position was supervisory.

As noted in the Findings of Fact, the record satisfies us that in April,
1991, the City represented to the Union that the position was supervisory and

2/ Edgerton School District, Dec. No. 18856-A (WERC, 5/90), d tg of
Sheboygan, Dec. No. 7378-A (VERC, 5/89); see generally Gty of Cudahy,
Dec. No. 12997 (WERC, 9/74), M Ilwaukee Board of School Drectors, Dec.
No. 16405-C (VWERC, 1/76); West Allis - Wst MIwaukee Schools, Dec. No
16405 (VERC, 1/89).
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the Union did not challenge that representation. G ven that scenario, we are
satisfied that there was an agreenment within the nmeaning of exception 2 above
to exclude the position. Thus, the Union's petition is not barred. W turn,
therefore, to consideration of this matter on its nerits.

For an enploye to be held confidential, such enploye nust have access to,
know edge of, or participation in confidential matters relating to |abor
relations; for information to be confidential, it nust (a) deal wth the
enmpl oyer' s strat egy or position in coll ective bar gai ni ng, contr act
admnistration or litigation, and (b) be information which is not available to
the bargaining representative or its agent. 3/

The record establishes that the incunbent is a nenber of the Gty's
bargai ning team for the dispatcher unit. As a menber of the team she clearly
is privy to the Cty's bargaining strategy and thus has sufficient access to or
i nvol venent in labor relations matters to be deened a confidential enploye.

3/ Village of Saukville, Dec. No. 26170 (VERC, 9/89).
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Accordingly, we have not found it necessary to determ ne whether the
position is also supervisory and have ordered the continued exclusion of the
position fromthe collective bargaining unit represented by AFSCMVE.

Dat ed at Madi son, Wsconsin this 23rd day of August, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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