STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

NORTHLAND PI NES EDUCATI ON ASSCCI ATI ON,

Conpl ai nant,
: Case 33
VS. : No. 45703 ©MP-2485
: Deci si on No. 26908-A
NORTHLAND PI NES SCHOOL DI STRI CT,

Respondent .
Appear ances:
M. Cene Degner, Director, WEAC Uni Serv Council #18, P.QO Box 1400, 719 Ve
Drager, O Brien, Anderson, Burgy and Garbowicz, S.C., P.Q Box 639, Eagl e

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Anredeo G eco: Heari ng Exam ner: W sconsin Education Association Council
Uni Serv Council #18, herein the Association, filed a prohibited practices
conplaint with the Wsconsin Enploynent Relations Conmission on May 6, 1991,
alleging that the Northland Pines School District, herein District, had
unlawfully violated the terms of the parties' collective bargaining agreenent
by inproperly awarding the position of Building Contact Person at the Eagle
River Elementary School to Lois E. Steiner rather than to Peter J. Bugni and by
retaliating against the Association for filing a previous grievance over a
simlar situation at another school.

The Commi ssion thereafter appointed the undersigned to nmke and issue
Fi ndings of Fact, Conclusion of Law, and Oder as provided for in Sec.
111.07(5), Ws. Stats., and hearing subsequently was held in Eagle R ver,
Wsconsin on June 28, 1991. The parties thereafter filed briefs which were
recei ved on August 20, 1991.

Havi ng considered the argunents and the record, the Exam ner nakes and
files the follow ng Findings of Fact, Conclusion of Law, and O der.
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FI NDI NGS OF FACT

1. The Association, located at P.O Box 1400, 719 West Kenp Street,
Rhi nel ander, W sconsin, is a |l|abor organization which represents certain
regul arly enployed classroom teachers, |librarians, and guidance counselors
enpl oyed by the District.

2. The District, a nunicipal enployer, has offices at 501 West Pine
Street, Eagle R ver, Wsconsin. It operates a high school, a niddle school,

and four (4) elenentary schools. At all tines nmaterial herein, Jann Peterson
has been the District Administrator and has acted on the District's behalf.

3. The parties are privy to a 1989-1992 collective bargaining
agreenment which contains a grievance procedure which does not result in final
and binding arbitration.

4. Said contract provides, inter alia, in Section XlI, Section E,
entitled "Policies Relating to Sal aries™, that:

"All openings in the field of extra-curricular work

shall be posted and nmay be published to secure
applications for the positions either fromthe teaching
staff menbers or the public. No appoi ntment shall be

made until ten (10) days have el apsed after posting.

Al'l applications shall receive full consideration with
the final determ nation of the appoi ntees bei ng nade by
t he Boar d. W AA approval would be required for any
work hired fromother than teaching ranks of the school

district. If two persons, who are in the Board's
opinion, equally qualified apply for the sane position,
the teaching staff nenber shall be awarded the
position."

5. Appendi x "B" in the 1989-1990, 1990-1991, and 1991-1992 contract ual
salary schedules for extra-curricular activities provide for the yearly
conpensation to be paid to the Building Contact Persons at the St. Gernain,
Conover, Land O Lakes, and Eagle River elenentary schools, with the stipend
varying for each of these schools. The first three elenentary schools do not
have designated building principals, as the Building Contact Persons are in
charge of routine administrative nmatters. The Building Contact Persons at
St. Germain and Land O Lakes are non-teachers and are outside the teacher's
bargai ning unit; the Building Contact Person at the Conover school is a teacher
in the bargaining unit.

6. In 1989 a dispute arose between the parties over whether the
District had inproperly awarded the position of Building Contact Person for the
St. Germain El ementary School to a non-bargaining unit menber. Since the

contract does not provide for arbitration, the Association filed a prohibited
practices conplaint with the Wsconsin Enploynent Rel ations Conmi ssion alleging
that said selection violated Article XIl of the contract. Wsconsin Enpl oynent
Rel ati ons Conmi ssion Hearing Examiner Jane B. Buffett subsequently ruled in
April, 1990, that the District had violated the contract because it did not
give full consideration to the qualifications of a bargaining unit menber who
was passed over for said position. 5/ As a renedy, she ordered the District to
rescind its award of said position to the non-bargaining unit nenber; to repost
it; and to thereafter properly evaluate all candi dates for the position.

5/ Nort hl and Pi nes Educati on Association v. Northland Pines School D strict,
Case No. 29, No. 42229, MP-2230, Dec. No. 26096-A (4/90).
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7. The matter was then appealed to the full Conmmi ssion which, wth
sonme nodifications, affirmed Hearing Examiner Buffett's decision in Septenber,
1990. 6/ In doing so, the Commission found that the District had not given
"full consideration" to all of the job applicants because the District did not
have any witten job qualifications for the job against which the job
applicants could be neasured; because neither applicant was given any job
application blanks; because neither candidate was interviewed; because the
District tried to dissuade the unsuccessful candidate from applying; and
because the District inproperly wanted to reward the successful bidder because
she had previously performed some of the disputed duties w thout receiving any
extra conpensation

8. In response, the District established hiring criteria for said
position; reposted it; and again awarded it to a non-teacher after interview ng
both candi dates. The Association grieved said selection at the first step of
the grievance procedure, but it then dropped the matter and did not file a
prohi bited practices conplaint.

9. The District on January 2, 1991, posted the position for a Building
Contact Person at Eagle River Elenmentary School, a new y-created position which
provided for a stipend of $1637 a year. Said posting did not Ilist the

qualifications for said position or its job duties.
10. The job description for said position provides:
Bui | di ng Contact Person
Duti es
1. Devel op, under t he district el enentary

principal's direction, schedules for fire and
enmergency drills, lunches and playground, |yceum

buses, parent -t eacher conf erences, speci al
cl asses and traveling teachers in t he
bui | di ng(s) .

2. Assi st teachers, bus drivers, etc., in ninor

di sci pli ne probl ens when needed

3. Acquire needed substitutes for cl assroom
teachers, not involving special or traveling
t eachers.

4. Provide and disseminate information to pupils,
parents and staff.

5. Attend personnel interviews at the discretion of
the district elenentary principal.

6. Mai ntai n general public relations.

7. Handl e mi nor public concerns and probl ens.

8. Cause to have renpved from the prem ses, nenbers

of the public who may be a threat to the peace
or safety of the school

6/ Nort hl and Pi nes Educati on Association v. Northland Pines School D strict,
Case 29, No. 42229, MP-2230, Decision No. 26096-C (9/90).
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9. Handl e energency situations until the district
el ementary principal can be contacted.

10. Be responsible for seeing to the after hours
security and public use of the building.

11. Coordinate the duties of the local non-certified
personnel under the direction of the district
el ementary principal .

12. Be responsible for the picking up of mail, and
parcel pick-ups and drops during the school vyear
and sunmmer .

13. Wrk closely wth the building secretary,
janitors, and mai ntenance personnel .

14. Assenble the staff periodically to discuss
mut ual bui |l di ng concerns and probl ens.

15. Keep the district elenmentary principal inforned
of all happeni ngs and events.
16. Person must be a full tine enpl oyee.
11. Three people applied for said position -- Peter J. Bugni, an

el ementary school teacher at Eagle R ver Elenmentary School and a bargaining
unit menber; part-tine cook's helper Linda S. Mon; and Lois E Steiner, a
secretary at the Eagle River Elenmentary School who had previously been
perform ng some of these job duties for the past 15 years or so and who had not

received any extra conpensation for doing so. None of the applicants were
required to submt either resunmes or detailed job applications. Bugni
requested and received copies of the Building Contact Person's job duties and
the hiring criteria used by the District in filling said position before he

applied for it.

12. These candidates were subject to the sane hiring criteria
previously adopted by the Board in response to the earlier prohibited practices
conplaint regarding the St. Germain position. 7/ |t provided:

H RI NG CRI TERI A
Principal's reconmendati on
Know edge of the position
Awar eness of the comunity and its needs

Possess communi cation skills (oral and witten)

Certification in first aid and CPR

Ability to:
7/ The District supplied the Conmission with this hiring criteria as part of
its efforts to conmply with the Conmmission's decision in this earlier

matter.
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handl e energency situations

function with the |east anount of interference
with normal cl assroomactivities

work well with parents and community | eaders

coordinate emergency plans for evacuation of
bui I ding(s) for fires and ot her energencies

handl e buil di ng and grounds security

work with bus contractors and drivers for
efficient and safe bus transportation

be responsible for mail and other delivery
services

schedule public use of school facilities and
mai ntain required forns

13. Steiner was the only applicant certified in first aid and CPR

14. Bugni and the other two applicants were interviewed on January 18,
1991, for about 45 minutes by School District Adnmnistrator Peterson and
Eagle River Elenmentary School Principal Gene d son. They then asked the

followi ng interview questions of each applicant:
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1) Wiy did you apply for this position?

2) What do you consider the role of a Building
Cont act Person?

3) What responsibilities does the Building Contact
Person Position require?

4) What is t he Bui | di ng Cont act Person's
responsibility to overall school discipline?
(outside of the classroons, hallways, bathroons,
etc.)

5) What type of working relationship would you
strive to develop with nenbers of the elenentary
staff?

6) How woul d you resol ve a parent-teacher conflict?

7) Do you have certification in First Aid and CPR?

8) What is your mmjor strength?

9) What is your nmajor weakness?

10) What organi zations do you belong to in the
Eagl e River area?

11) How woul d you handl e energenci es during the day?

15. A son and Peterson independently graded the applicants, with d son
giving grades of 58, 45 and 46, respectively to Steiner, Bugni and Mon, and
Pet erson respectively giving grades of 56, 50 and 40 to the three.

16. At the end of Bugni's interview, and even before they intervi ewed
Steiner, Oson told Bugni that Steiner probably would get the job. Throughout
this process, no witten or oral tests were given and no questions were asked
about their individual skills.

17. During the interview, O son discussed Bugni's prior opposition to
the selection of a non-teacher at St. Gernmain for the Building Contact Person
position and why the Association insisted upon the selection of a teacher for
such positions. During that discussion, Bugni stated that sone of the job
duties for the Building Contact Person at the Eagle River El enentary School
shoul d be perforned by teachers.

In late January, O son again broached this subject with Bugni by asking
how he coul d properly represent himas a Building Contact Person given the fact
that he, O son, was persona non grata with the Association, and thereby placing
Bugni in a conflict of interest. dson's selection of Steiner over Bugni was
not based on any unlawful, discrimnatory considerations since his selection of
Steiner was only based upon legitimate factors relating to her qualifications.

18. O son wanted Steiner to get the job in part because she had been
doing it previously and because she would still be doing sone of the job duties
in issue even if soneone el se were awarded the position.

19. Earlier, Carol Smart, the Association's chief negotiator, suggested
to Ason in either Novenber or Decenber, 1990 that Steiner be awarded the job

- 6- No. 26908-A



wi thout any formal posting and that she not be called a Building Contact
Person. (dson rejected that suggestion because the District has obtained |egal
advice to the effect that that could still cause sonme legal difficulties for
the District.

20. On or about January 28, 1991, the District inforned Bugni of his
rejection and the District's Board of Education, pursuant to Peterson's witten
February 18, 1991 recommendation, fornally awarded said position to Steiner.
Peterson's witten recomendati on provi ded:

I consider all three candidates to be very good.

However, based on the results of ny evaluation, | am
reconmmending Lois Steiner for the position. The
following factors were primary considerations in ny
deci si on:

1) EXPERI ENCE

She has perforned the duties required of a
bui l ding contact person in an exenplary manner
for the past thirteen years (twenty five years
of service to the district).

2) AVAI LABI LI TY TO PERFORM THE DUTI ES

Ms. St ei ner is avai |l abl e to function
effectively as building contact person with the
| east amount of interference. She does not have
the responsibility of instruction of students,
and her other duties do not require her presence
in a classroom setting. She is in the building
and accessible at all tinmes.

21. Bugni subsequently unsuccessfully grieved his non-selection by
claimng that the District had violated Section X, Part E, of the contract,
hence |l eading to the instant proceeding.

22. In filling this position, the District was not notivated by any
uni on ani nus.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes the
foll owi ng

CONCLUSI ON OF LAW

The District has not violated either Sec. 111.70(3)(a)l, Stats. or
Sec. 111.70(3)(a)5, Stats. in awarding the position of Building Contact Person
at Eagle River E enmentary School to Lois Steiner, rather than to bargaining
unit menber Peter J. Bugni.

On the basis of the above Findings of Fact and Conclusion of Law, the
Exam ner nmakes and issues the foll ow ng

ORDER 4/

It is ordered that the instant conplaint be, and it hereby is, dismssed
inits entirety.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
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By Anedeo Greco /s/
Anedeo G eco, Exam ner

4/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmm ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the comm ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the l|ast known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conmm ssion.

NORTHLAND PI NES SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

POSI TI ONS OF THE PARTI ES:

Associ ati on:

In support of its prohibited practices conplaint, the Association
primarily argues that when, as here, job applicants are equally qualified and
apply for the sane position, the teaching staff nenber nmust be awarded the

position under Article XlI, Section E, of the contract and that, furthernore,
"the District predetermined that a non-bargaining unit nenber would get this
position before it was ever posted.” The Association thus asserts that the

District went out of its way to select Steiner, a non-bargaining unit nenber,
because it "wanted to retaliate against the Association for filing a grievance
on this matter previously." It also clains that the duties of a Building
Contact Person "parallel very closely those of teacher qualifications and that
they should not be m staken for the mani pul ative duties of handing out papers,
typing, etc.” which are normally assigned to the el enmentary school secretary.
As a renmedy, the Association's conplaint requests that the District be ordered
to repost this position; that an appropriate cease and desist order be issued
and ordered posted; that Bugni be awarded |oss of pay and interest; and that it
be rei mbursed for processing this natter.
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District:

In response, the District mintains that it conplied wth the
Conmi ssion's mandate following the issuance of its decision regarding the St.
Germain Building Contact Person position; that the Board was inpartial in its
deci si on-maki ng process; that even without Qson's evaluation, the award to
Steiner was proper; and that the Association's "real reason" for filing the
instant grievance is to relitigate the St. Gernain issue.

DI SCUSSI ON

The resolution of this issue nust start out by first noting that the
position of the Building Contact Person is an extracurricular activity - one
whi ch the contract expressly recognizes can be awarded to either a bargaining
unit or non-bargaining unit individual. Hence, there is no nmerit to the

Association's assertion that the duties of this position closely parallel those
of a teacher's qualifications as the Building Contact Persons at the Conover
and St. Gernain elenentary schools, who are not teachers, performtheir duties
as well as the Building Contact Person at Land O Lakes, who is a teacher.

I ndeed, the Commission itself, in its earlier decision held that "the Building
Contact Person (sic) responsibilities are substantially different from the
normal classroomresponsibilities of a teacher.™

Secondly, there is no nerit to the Association's charge that the District
selected a non-bargaining unit nmenber in order to retaliate against the
Association for filing its conplaint over the St. Gernain natter. The District
in fact did what it did here precisely because it did not want to appear
arbitrary; because it believed, rightly or wongly, that Steiner was the better
applicant; and because it wanted to follow the procedures nandated by the
Conmmission in the earlier prohibited practices' conplaint |odged against it by
t he Associ ati on.

That is why it insisted on posting this position and why it rejected the
Association's request to informally give Steiner the job under either a
different title or to sinply pay her for doing her additional duties wthout
calling her a Building Contact Person. For if the District had accepted this
suggestion, there is no assurance that it would not have faced another
grievance from individual teachers alleging that it was sidestepping the
contract. Having been burned once over the inproper filling of the St. Germain
slot, it had good reason to be gun-shy over any such additional charge of

i mpropriety.

Moreover, the District has the clear contractual right to formally post
and fill this position in accord with the pertinent contractual provisions.
That being so, there is no valid reason for it to abdicate this right under the
circunst ances presented here.

The Association is nore on the mark when it conplains that dson in
effect decided to hire Steiner for this position even before the formal
application and interview process were over, as he told teacher Carol Smart in
Novenber or Decenber, 1990, that Steiner deserved this position and since he
thereafter told Bugni even before he interviewed Steiner that she probably
woul d get the job.

The penultinmate question here thus becomes whether his views so tainted

this process so as to warrant setting aside Steiner's selection. This, in
turn, involves the clash of two competing principles -- Bugni's contractual
right under Article XII, Section E, to receive "full consideration" for this

position and to be awarded it if all other factors are equal on the one hand,
and the District's corollary right under the sane provision to determne
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whether, in its "opinion", the applicants were "equally qualified".

Here, it rnust be concluded that Bugni was not as qualified as Steiner in
part because she, unlike him is certified in first aid and CPR while Bugni is
not. The District therefore could rightly determne that Bugni had failed to
neet all of the posted requirenents for the job. 8/

Secondly, since Steiner over the last 15 years already has been
performing some of the Building Contact Person's job duties, she clearly has
far nore experience than Bugni. This was a legitimate factor for the District
to consi der because the Comm ssion's prior decision stated that:

"notw thstanding any contrary opinion or inplication
contained in the Exami ner's decision, we believe the
District is entitled to use 'experience' as one of the
qualifications it considers."

The record here shows that the District did precisely that and that that
per haps was the chief reason she was awarded the position over Bugni.

It may neverthel ess be argued that the District gave too nuch weight to
this factor and that, as a result, Bugni was never given the same "full
consi deration” that he otherwise would have received had Steiner's experience
been di scount ed. But that was the District's call to nmake since it has the
right to determ ne reasonable job qualifications, how nmuch weight is to be
given to particular qualifications, and who in its "opinion" should have been
gi ven the job.

That is also why there is no nerit to the Association's additional
assertion that the District inproperly considered the fact that Steiner could
performthe duties of a Building Contact Person with |ess classroom disruption
than if Bugni were awarded the position, as he would have needed to sonetines
| eave his classroom to perform some of these duties if he got the position.
This is a matter which goes directly to the District's right to nmanage its
operations in as efficient a way as possible, and that it is the kind of factor
which the District could rightfully consider when determning which of the
conpeting applicants could best, in its opinion, performthose duties.

5/ The Union asserts that this requirement was inmposed to insure that
Steiner got this job over Bugni. However, the first aid and CPR
requi renents were first included in the hiring criteria for the St.
Germain position several nonths earlier, hence showing that it was
unrelated to the controversy here.
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Based upon this record, it nust be concluded that the District properly
exercised this right and that, accordingly, its selection of Steiner over Bugni
was not violative of the contract. 9/

In light of the above, | therefore conclude that the conplaint should be
dismssed inits entirety.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Anedeo Greco /s/
Anedeo G eco, Exam ner

9/ It perhaps should be noted that this finding is limted to the very
narrow facts of this case which show that the District has very broad
discretion in selecting enployes for various extracurricular activities,
as the contract expressly gives it the right to select such enployes
based upon its "opinion" of who is best qualified.
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