STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

VWAUSAU CI TY EMPLOYEES UNI ON,
LOCAL 1287, AFSCME, AFL-CI O

Conpl ai nant, Case 64
: No. 45377 ©MP-2458
VS. : Deci sion No. 26919-C
QI TY OF WAUSAU, :
Respondent .

ORDER DENYI NG MOTI ON TO DI SM SS COVPLAI NT

On February 22, 1991, Wausau Gty Enployees Union, Local 1287, AFSCME,
AFL-Cl O hereafter Conplainant, filed a conplaint with the W sconsin Enpl oynent
Rel ati ons Comm ssion, hereafter Conmmission, alleging that the Cty of Wusau,
hereafter Respondent, has committed certain prohibited practices by violating
Section 111.70(3)(a)l and 111.70(3)(a)3, Stats. On Septenber 3, 1991, the
Respondent filed an Answer to the prohibited practice conmplaint and a Mdtion to
Di smi ss. On Cctober 11, 1991, the Conmi ssion appointed Coleen A Burns, a
menber of its staff, as Examner to make and issue Findings of Fact,
Conclusions of Law and Oder in the matter. On Cctober 8, 1991, the
Conplainant filed a response to Respondent's Mtion to D smss. Havi ng
considered the Respondent's Mtion to Dismss and Conplainant's response
t her et o;

NOW THEREFORE it is
ORDERED
That the Motion to Dismiss Conplaint is denied.
Dat ed at Madi son, Wsconsin this 1st day of Novenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Col een A. Burns, Exam ner

No. 26919-C



CTY OF WAUSAU

MEMORANDUM ACCOVPANYI NG ORDER DENYI NG MOTI ON TO DI SM SS COVPLAI NT

Rel ying upon the doctrine of res judicata, Respondent argues that the
May 9, 1991 grievance arbitration award issue y Arbitrator Wlliam W Petrie
constitutes an absolute bar to this prohibited practice conplaint action.
Respondent further argues that the parties' contractual grievance procedure
provides that the arbitrator's witten decision in all mtters 1involving
di sputes between |abor and nanagenent is to be "final and binding on both
parties" and, thus, to permt the nmatter to be relitigated in the conplaint
proceedings would be to render the contractual grievance procedure a sham and
destroy confidence in the «contractual arbitration process. Respondent
maintains that, by filing the Conplaint, the Conplainant has violated the
provision of the parties' collective bargaining agreement which provides for
final and binding grievance arbitration. Respondent further maintains that to
permit the Conmplainant to relitigate the matter before the Conmm ssion would be
extrenely prejudicial to Respondent.

Conpl ai nant argues that Arbitrator Petrie was charged with interpreting

and applying the terns of the parties' |abor agreement and not wth
interpreting and applying either Sec. 111.70(3)(a)l or Sec. 111.70(3)(a)3 of
the Municipal Enploynment Relations Act. Conpl ai nant asserts that the

arbitrati on proceeding and the conpl aint proceeding do not share an identity of
i ssue and, therefore, the doctrine of res judicata is not applicable.

In his award of May 9, 1991, Arbitrator Petrie addressed the follow ng
two issues:

(1) Were the discipline and the discharge of the
Gievant supported by just cause? |If not, what
is the appropriate renedy?

(2) Did the Employer violate the |abor agreenment as
alleged in the grievances conprising Exhibits
No. 7 and 97 If so, what is the appropriate
remedy?

In Exhibit #7, the Gievant sought paynent for overtime of 1.25 hours at tine
and one-half and in Exhibit #9 the Gievant sought payment for 13.75 hours of
conpensatory tine.

The conplaint which was filed in this matter does not contain an
al l egation that Respondent disciplined and/or discharged Debra Parner, the
Gievant in the arbitration proceedings before Arbitrator Petrie, wthout just
cause. Nor does the Conplaint contain an allegation that Respondent violated
the parties' collective bargaining agreement as alleged in Exhibits No. 7
and 9.

The conplaint alleges that upon receipt of a grievance filed by Debra
Parmer, Municipal Judge Brady destroyed Ms. Parner's certificate appointing her
as Minicipal Court Cerk; that when Judge Brady inforned Ms. Parmer that he
wished to neet with her concerning her grievance, he refused M. Parner's
request to have a Union Steward present at the neeting; that Judge Brady asked
Ms. Parner if she intended to withdraw her grievance and after being told by
Ms. Parmer that she would not wthdraw the grievance, Judge Brady issued
several reprimands to Ms. Parnmer; and that, on or about August 7, 1990, Judge
Brady discharged M. Parner. Conpl ai nant further alleges that, by this
conduct, Respondent interfered wth, coerced, and discrimnated against
enmpl oyes for the conduct of Jlawful wunion activity in violation of Sec.
111.70(3)(a)1l and Section 111.70(3)(a)3, Stats.
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The Conmission has held that a prior arbitration award is res judicata
with respect to a prohibited practice conplaint when the arbitration award and
the conplaint before the Comm ssion contain an identity of issues, parties and
relief sought and there is no material discrepancy of fact between the dispute
governed by the award and the dispute which is the subject of the conplaint. 1/
As the Conplainant argues, Arbitrator Petrie was not presented with and did
not address the issue of whether or not Respondent engaged in conduct which was
in violation of Sec. 111.70(3)(a)l or Sec. 111.703(a)3. 2/ Accordingly, the
Petrie award is not res judicata with respect to the matters raised in the
conpl ai nt..

The fact that the parties' collective bargaining agreenent contains a
provision for final and binding arbitration of grievances does not preclude the
Conplainant from litigating the natters raised in the conplaint. The
Conmi ssion has long held that it:

has the authority to make determinations and order
relief in cases involving noncontractual unfair |abor
practices, even despite, contrary to, or concurrently
with the arbitration of the same mtters. The
possibility of full relief through arbitrati on does not
preclude (the Commission) from fully adjudicating
al | eged noncontractual violations of the statutes which
it enforces. 3/

As Examiner Levitan concluded in Mnitowc County, if such dual actions are
perm ssible where the actions are the sane, it follows, that such dual actions
nmust be perm ssible where, as here, the cause of actions are distinct. 4/

In Universal Foods, the Comm ssion was confronted with a statutory claim
whi ch had the sanme factual underpinnings as the contractual claim which had

1/ Departnment of Administration, Dec. No. 14823-A (Yaeger, 1/77); Cty of
Onal aska, Dec. No. 23483-A (Shaw, 6/86), aff'd by operation of law, State
of Wsconsin, Dec. No. 20145-A (Burns, 5/83), aff'd by operation of law

2/ As the Conplainant argues, the brief dicta appearing in the Petrie
decision concerning NLRB v. Wingarten is neither relevant to, nor
di spositive of, the issues before the Exam ner.

3/ M | waukee El ks, Dec. No. 7753 (VWERC, 10/66).

4/ Deci sion No. 26665-A (Levitan, 4/91), aff'd by operation of |aw
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been decided by the Arbitrator. 5/ The Conmi ssion, concluding that the
statutory claim involved a separate and distinct theory of recovery from that
urged before the Arbitrator, stated that:

. . . we are not persuaded the Legislature intended to
deprive litigants of the opportunity to pursue
statutory or common |aw rights before admnistrative
agencies or courts nerely because the propriety of the
conduct in question has already been litigated in a
contractual forum

Wil e Universal Foods involved an action brought under the Wsconsin Enpl oynent
Peace Act, the Exami ner considers the Conmission's rationale to be equally
applicable to actions brought under the Minici pal Enpl oyment Rel ations Act.

In summary, the Petrie Award is not res judicata with respect to the
i ssues raised in the conplaint. Nor does the existence of a contract provision
providing for final and binding arbitration of grievances preclude the
Conplainant fromlitigating the matters raised in the conplaint in the instant
conpl ai nt proceedi ng.

5/ Dec. No. 26197-B (VERC, 8/90)
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The Exam ner has deni ed Respondent's Mdtion to Dismiss Conplaint and has
concl uded that the conplaint, including the remedy sought, presents a contested

case, 6/

requiring a full hearing on the pleadings. 7/

Dat ed at Madi son, Wsconsin this 1st day of Novenber, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Col een A. Burns, Exam ner

6/ Wsconsin Statutes, Sec. 111.07(2)(a), Sec. 111.07(4), Sec. 227.

7/ Miutual Fed. Savings & Loan Assoc. v. Savings & Loan Adv. Comnm, (1968)

38 Ws. 2d 381; State ex rel. Gty of La Cosse v. Rothwell, (1964)
25 Ws. 2d 228, rehearing denied; Town of Ashwaubenon v. Public Service
Conmi ssion (1963) 22 Ws. 2d 38, rehearing denied; State ex rel. Ball v.

McPhee (1959) 6 Ws. 2d 190; General Electric Co. v. Wsconsin Enpl oynent
Rel ations Board (1957) 3 Ws. 2d 227.
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