STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

LOCAL 742, Affiliated Wth DI STRICT

COUNCI L 48, AFSCME, AFL-CI O and
PAT MERKOVI CH,

Conpl ai nant , Case 2
: No. 45561 MP-2470
VS. : Deci si on No. 26931-C
CUDAHY PUBLI C LI BRARY, :
Respondent .

Appear ances:

Podell, Ugent & Coss, S.C, Attorneys at Law, Suite 200, 611 North
Broadway, M | waukee, W sconsin 53202-5004, by Ms. Monica M Mirphy,
appearing on behal f of the Conpl ai nants.

M chael, Best & Friedrich, Attorneys at Law, 100 East Wsconsi n Avenue,
M | waukee, Wsconsin 53202-4108, by M. Robert W Milcahy and
M. John J. Prentice, appearing on behalf of the Respondent.

CRDER AFFI RM NG EXAM NER S FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On May 1, 1992, Conmi ssion Examiner Marshall L. Gratz issued Findings of
Fact, Conclusions of Law and Oder wth Acconpanying Menorandum wherein he
di sm ssed the conplaint in the above matter based upon his conclusion that the
Cudahy Public Library had not committed any of the alleged prohibited

practices. The Conplainants tinmely filed a petition for review with the
Wsconsin Enpl oynent Relations Comm ssion pursuant to Secs. 111.70(4)(a) and
111.07(5), Stats. The parties thereafter filed witten argunment, and the

briefing schedul e was conpleted on July 1, 1992.

Havi ng considered the matter and being fully advised in the prem ses, the
W sconsi n Enpl oynent Rel ati ons Conmi ssi on hereby nakes the follow ng



ORDER 1/

The Examiner's Findings of Fact, Conclusions of Law and Oder are

1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to
Cont i nued
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af firned.

G ven under our hands and seal at the Cty of

Madi son, Wsconsin this 2nd day of Cctober,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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1/

Not e:

Cont i nued

be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under
s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review
within 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.

-4- No. 26931-C



CUDAHY PUBLI C LI BRARY

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Pl eadi ngs

As initially filed on April 9, 1991, the instant conplaint alleged that
Conplainant Union is the certified representative of a bargaining unit of
Respondent's enpl oyes which unit has at all material tines included Conpl ai nant
Merkovich. It further asserts that Respondent violated Secs. 111.70(3)(a)l, 2,
3, and 4, of the Municipal Enploynment Relations Act (MERA) beginning on or
about February 8, 1991, by bargaining directly wth Conplainant Merkovich
regarding terns and conditions of her enployment; by failing and refusing to
contact or bargain with Conplainant Union regarding Conplainant Merkovich's
terns and conditions of enploynent, even when requested by Merkovich to do so;
and by conducting itself on several occasions in a manner designed to
intimdate and harass Conpl ai nant Merkovi ch causi ng her enotional and physi cal
di stress and underm ni ng Conpl ai nant Union's status as Conpl ai nant Merkovich's
bargai ning representative. As anended on June 25, 1991, the conplaint further
al l eged that Respondent had violated the above sections of MERA on June 14,
1991, by inform ng Conplai nant Merkovich that her enploynent was term nated as
of June 28, 1991 and that she was being replaced with a new hire. At the
conpl aint hearing, Conplainants were permitted to further anend the conplaint
to allege that Respondent also failed or refused to bargain with the Union
concerning the inpact on bargaining unit wages, hours and conditions of
enpl oynent caused by the creation of a confidential secretary position. The
amended conpl ai nt requests that Respondent be ordered: to reinstate Conplainant
Merkovich to her position as adnmnistrative secretary; to bargain wth
Conpl ai nant Uni on regarding changes in the ternms and conditions of enploynent
of Conpl ainant Merkovich; to cease and desist from conmitting prohibited
practi ces agai nst Conplainant Union, its agents and the enployes it represents;
to make Conplainant Merkovich whole for any |osses suffered as a result of
Respondent's prohi bited practices; and to provide such other relief as appears
to be just and proper.

In its answer filed on July 5, 1991, as amended at the hearing to neet
Conpl ainants at-hearing conplaint anendnent, Respondent denied that it
conmtted any of the alleged prohibited practices. Respondent asserted that
the amended conplaint fails to state a cause of action under MERA because
Conpl ai nant Merkovich was not a nenber of the bargaining unit represented by
Conpl ai nant Union but rather was enployed at all naterial times enployed in a
confidential position such that she was not a "nunicipal enploye" within the
nmeani ng of Sec. 111.70(1)(i), Stats. Respondent notes in that regard that
Conpl ai nant Merkovich was not on the eligibility list used in the election and
that when she attenpted to vote in the election, her ballot was chall enged.
Respondent' s answer al so asserts that the conplaint constitutes harassnent of
t he Respondent by Conpl ainant Union and an attenpt "to force Respondent to be
wi thout any confidential secretary in its upcoming initial contract
negotiations and for other matters.” Respondent requested in its answer that
the anended conplaint be dismssed and that Conplainants be ordered to pay
Respondent's costs and attorneys fees and such other relief as may be deened
appropri ate.

The Exam ner's Deci sion

As to Conplainant Merkovich, the Exam ner concluded that Respondent
Cudahy Public Library did not commit any prohibited practices because Merkovich
was not a nunicipal enploye. The Exam ner based his conclusion as to
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Mer kovi ch's confidential status upon the follow ng rationale:

Most of the amended conplaint allegations rest
on the premse that Conplainant Mrkovich was a
muni ci pal enploye entitled to the protections of MERA
on and after February 8, 1991 when Respondent is
al l eged to have violated her MERA rights. The Exam ner
has concl uded that she was not a nunicipal enploye, but
rather that hers was a confidential enploye position at
those times.

Both parties argue strenuously, in effect, that
the other is estopped fromclaimng in this proceeding
t hat Conpl ai nant Merkovich was or was  not a
confidential enploye at material tines on and after
February 8, 1991. It is the Exam ner's opinion,
however, that neither the representation election case
nor the failure of the parties to file a
post-certification unit clarification petition
concerning Conplainant Mrkovich's status deprives
either of themof the right to argue herein about what
her status was at times following the Certification of
Respondent Union as representative of the bargaining
unit described in Finding of Fact 11. The WERC did not
have occasion to hear evidence on or to rule on
Conpl ai nant Merkovich's status in the Direction of
El ection which it issued, because that issue was not
rai sed during the course of the representation case.
At nost, the absence of a dispute about the Union's
proposed inclusion of the Secretary/ Bookkeeper
position mght be viewed as a stipulation to the
inclusion of that position in the bargaining unit.
However, there were sone significant devel opnments in
the nature of Conplainant Merkovich's job as well as a
change in its title during the pendency of the
representation case. Specifically, the job changed
from tenporary to permanent; the pay rate was
i ncreased; weekly hours were increased from 15 to 20;
wor k days were changed from Mnday- Wdnesday-Friday to
every weekday; and a new and naterially expanded
description of duties and responsibilities was approved
by the Library Board, as set forth in Finding of Fact
13. In these circunstances, Respondent cannot be
deemed foreclosed from asserting herein (as it has)
that the Administrative Secretary position had becone
that of a confidential enploye by the tinme of the
events on and after February 8, 1991 which conprise the
prohi bited practices alleged in the anended conplaint.

By so concluding, the Examiner is definitely not to be
understood as treating union silence in the face of
uni | at eral el event h- hour eligibility list
correspondence from the enployer as sufficient to bind
anyone regarding the legal status of Conplainant
Mer kovi ch's position. Rat her, notwi thstanding all of
the contentions and counter-contentions about which of
the parties had the burden of doing what, when, about
the status of Conplainant Merkovich's position, the
bottom line is that her status as a nunicipal enploye
or a confidential enploye at any given point in time
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turns on the nature of her job at the point of time in
guestion, rather than on any of the litigation-related
consi derations advanced by the parties. In other
wor ds, as Conpl ai nant Merkovi ch and Respondent jousted
with one another during and after the representation
case about Conplainant Merkovich's status, they both
were acting at their peril, i.e., taking the risk that
t hey m ght sub-sequently turn out to be incorrect about
what her status was at critical points in tine.

The WERC s standards for determining whether a
position is that of a confidential enploye so as to be
excluded fromthe Sec. 111.70(1)(i), Stats., definition
of municipal enploye are well established. As
reiterated in, Village of Saukville, Dec. No. 26170
(WERC, 9/89), those standards are as foll ows:

It is well-settled that, for an
enploye to be held confidential, such
enpl oye nust have access to, know edge of,
or participation in confidential matters

relating to | abor rel ati ons; for
information to be confidential, it mnust
(A), deal with the enployer's strategy or
position in collective bar gai ni ng,
contract adm ni stration, litigation or

other simlar matters pertaining to I|abor
relations and grievance handling between
the bargaining representative and the
enpl oyer; and, (B), be infornmation which
is not available to the bargaining
representative or its agents. 1/

Wile a de mnims exposure to
confidenti al materials is general ly
insufficient grounds for exclusion of an
enpl oye from a bargaining unit, 2/ we have
al so sought to protect an enployer's right
to conduct its labor relations through
enpl oyes whose interests are aligned wth
those of nanagenent. 3/ Thus, notwith-
standing the actual anount of confidential
wor k conducted, but assuming good faith on
the part of the enployer, an enploye nay
be found to be confidential where the
person in question is the only one
avai l abl e to perform legitimte
confidential work 4/ and, simlarly, where
a management enpl oye has significant | abor
relations respons-ibility, the «clerical
enpl oye assigned as her or his secretary
may be found to be confidential, even if
the actual armount of confidential work is
not significant, unless the confidential
work can be assigned to another enploye
wi t hout undue disruption of the enployer's
organi z-ation. 5/
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1/ Dane County, Dec. No. 22976-C (VERC,

97 88).

2/ Boul der Juncti on Joi nt School
District, Dec. No. 24982 (VEERC,
11787).

3/ Cooperati ve Educat i onal Servi ce

Agency No. 9, Dec. No. 23863- A
(VERC, 12/86).

4/ Town of Gand Chute, Dec. No. 22934
(WERC, 9/85).

5/ Howar d- Suam co School District, Dec.
No. 22731-A (WERC, 9/88).

Conpl ai nant Merkovi ch's exposure to confidenti al
matters was perhaps de mnims prior to Respondent's
calling the February 8, 1991 neeting to nake sure she
was wWilling to performthe full range of her duties in
the context of the new y-established collective bar-
gaining relationship with Conplainant Union. However,
the record evidence anply reflects the elenments
necessary under the applicable case |law standards to
render her position that of a confidential enploye at
| east as of the Library Board's approval of her revised
job description on My 16, 1990, if not as of her
earlier witten acceptance of the Admnistrative
Secretary position. The devel opnent and approval of
her new and expanded job description naking clear and
specific reference to the confidential |abor relations
responsibilities of the position was not nerely a paper
exer ci se. As noted above, it was acconpanied by a
change from tenporary to permanent enploynment status,
to working every weekday, for $1.00 per hour nore pay

and for five nore hours each week. She was
Respondent's sole clerical enploye. Her boss had sole
day-to-day |abor relations responsibilities. She and

her boss shared a small office and possessed the only
keys to the | ocked file cabinet containing Respondent's
personnel and | eave accounting records. It would have
been unduly disruptive of Respondent's operations to
have the confidential work assigned to another enploye
of Respondent. The Exam ner has therefore concl uded
that as of at least My 16, 1990, and hence at all
times material to the amended conplaint, Conplainant
Merkovich's position was that of a "confidential
enpl oye" and hence not that of a "nunicipal enploye"
wi thin the meaning of Sec. 111.70(1)(i), Stats.

G ven the foregoing, the Exam ner held:

Respondent could not have committed any of the alleged
prohi bited practices as regards Conplai nant Merkovich
because her position was not wthin the "Minicipal
Enpl oye" class protected by MERA at any tine naterial
to the alleged unlawful conduct by Respondent, and not
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within the bargaining unit as to which Conplainant
Union was certified as exclusive representative.

The Examner also rejected Conplainants' argunent that Respondent
violated the rights of other bargaining unit menbers by its treatnment of
Conpl ai nant  Mer kovi ch. In this regard, the Exami ner concluded that
Respondent's agents had not been shown to have been hostile toward rmunicipal
enpl oyes' exercise of MERA rights and that Respondent's conduct was not
reasonably likely to unlawfully underm ne Respondent Union or to otherw se
interfere with, restrain or coerce municipal enployes in the exercise of their
rights under Sec. 111.70(2), Stats.

Turning to the allegation that Respondent failed to collectively bargain
wi t h Conpl ai nant Uni on, the Exam ner hel d:

All eged Violations of Duty to
Bargain wi th Conpl ai nant Uni on

The Exam ner finds Conplainants' allegations of
Sec. 111.70(3)(a)4 and 1, Stats., refusals to bargain
to be fatally flawed in several respects. Whi | e
Respondent engaged in individual bargaining wth
Conpl ai nant Mer kovi ch about her wages, hours and other
condi tions of enploynent, Respondent did not thereby
violate MERA because, for reasons noted above,
Conpl ai nant Mer kovich was neither a municipal enploye
nor therefore a nenber of the bargaining unit
represented by Conplainant Union when the individual
bargai ning took place on and after February 8, 1991.
Because Conpl ai nant Merkovich was not a nenber of
Conplainant Union's bargaining wunit at any tine
material to the conplained of refusals, Respondent owed
Conpl ainant Union no duty to bargain as regards her
wages, hours and other conditions of enploynent. The
decisions to create the Admnistrative Secretary
position, to offer it to Conplainant Merkovich, and to
approve the revised job description for that position
were made in February and May of 1990, during the
pendency of the representation case and hence well
before Respondent's duty to bargain w th Conpl ai nant
Uni on about anything arose. Furthernore, the decisions
themsel ves would not be nandatory subjects of bar-
gai ni ng. See, City of Geen Bay, Dec. No. 12402-B
(Schurke, 1775) esp. at 17, aff'd by operation of |aw,
-C (WERC, 2/75), citing, Cty of Beloit, Dec.
No. 12606-B (WERC, 11/74). Finally, the evidence does
not establish that Conplainant Union ever requested
bargaining with Respondent on any of those subjects
despite evidence that Respondent Union had know edge of
the creation of the Adm nistrative Secretary position
and that Respondent considered it to be that of a
confidential enploye. Conplainant Merkovich's requests
that Respondent neet with Conplainant Union and her
about the inplications of her agreeing or not agreeing
to performthe full range of her job duties were not --
in appearance or in record fact -- requests for
bar gai ning made by or on behal f of Conplainant Union.
Hence, Respondents' refusals of Conplainant's requests
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that it convene and participate in such a neeting did
not contravene Sec. 111.70(3)(a)4 and 1, Stats.

Positions of the Parties on Review

Conpl ai nant s

Conpl ai nants argue that the Exami ner erred by concluding that Merkovich
was a confidential enploye. They assert that despite his finding that
Merkovich perforned de mnims confidential duties, the Exam ner nonethel ess
erroneously concluded Merkovich was a confidential enploye at |east by My 16,
1990, when her new job description was approved.

Conpl ai nants do not challenge Respondent's right to have a confidenti al
enpl oye. However, Conplainants do question the nethod by which Respondent
created a confidential position in this proceeding. 1In this regard, Conplain-
ants assert that Respondent never challenged Merkovich's inclusion in the
bargaining unit during the election hearing before the Conm ssion. Only when
Merkovich's vote was challenged during the election itself did Conplainant
Uni on becone aware of Merkovich's alleged confidential status. Conpl ai nant s
assert that an enployer should not be allowed to pick out an enploye who is a
uni on supporter and elimnate them from a potential bargaining unit by adding
confi-dential duties to their job description.

Gven the foregoing, Conplainants ask that the Examiner's decision be
rever sed.

Respondent

Respondent requests that the Examiner's decision be affirned. It
contends that  Conpl ai nant Merkovich held a confidential position of
Adm ni strative Secretary established prior to the Union's certification and
that the position's confidential duties were developed in good faith to provide

confidential clerical assistance to managenent. Once the Union was certified,

the confidential aspects of the Adm nistrative Secretary position took on new
signi ficance. Thus, Respondent argues the position in question gradually
evolved into a confidential clerical position which was also specifically
excluded from the voter eligibility list used by the Commission in the
el ection.

DI SCUSSI ON

W have affirmed the Exam ner's decision. As his extensive rationale,
from which we have quoted herein, persuasively sets forth the basis for the
di smssal of the conplaint herein, we will not nmake an extensive response to
the petition for review

Suffice it to say that the record does not support the Conplainants'
contention that the Respondent decided to elimnate a Union supporter fromthe
bargaining unit by adding insignificant confidential duties to her job.
Instead, the record establishes that Merkovich was Respondent's only clerical
enpl oye; that Merkovich's supervisor was Respondent's day to day |[abor
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relati ons representati ve and a nmenber of Respondent's bargai ning team and that
it would be unreasonable and unduly disruptive for the Respondent to have
utilized sone other enploye to performconfidential work.

Thus, we concur with the Examiner's use of the Village of Saukville
rationale as a valid basis for finding Merkovich to be a confidential enploye
and with his resultant dism ssal of the conplaint as to Merkovich.

W also affirmhis dismssal of the conplaint as to Local 742.

Dat ed at Madi son, Wsconsin this 2nd day of Cctober, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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