STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

WONEWOC- CENTER EDUCATI ON ASSCOCI ATI ON,

Conpl ai nant, Case 21
: No. 45904 MP-2500

vs. : Deci si on No. 26960- A
WONEWOC- UNI ON CENTER SCHOOL DI STRICT,

Respondent .

Appear ances:
M. CGerald Roethel, Executive Director, Coulee Region United Educators,
2020 Caroline Street, LaCrosse, Wsconsin 54601, appearing on
behal f of the Conpl ai nant.
Curran, Hollenbeck & Oton, S.C, Attorneys at Law, by M. Fred
Hol | enbeck, 111 GCak Street, P.Q Box 140, Mauston, Wsconsin
53948, appearing on behal f of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Wnewoc- Cent er Education Association filed a conplaint with the Wsconsin
Enpl oynent Relations Commission on June 21, 1991, alleging that Wnewoc-
Union Center School District had committed prohibited practices within the
nmeani ng of Secs. 111.70(3)(a)3 and 5, Stats., when it laid off David Theis for
the 1991-92 school year. The Conmi ssion appointed Raleigh Jones to act as
Exam ner and to make and issue Findings of Fact, Conclusions of Law and O der,
as provided in Sec. 111.07(5), Stats. A hearing was held in Wnewoc, Wsconsin
on Cctober 16, 1991, at which tine the parties were given full opportunity to

present their evidence and argunents. The Association wthdrew the
Sec. 111.70(3)(a)3 claimat the hearing. Afterwards, both parties filed briefs
and reply briefs whereupon the record was closed January 22, 1992. The

Exam ner has considered the evidence and argunents of the parties, and now
makes and issues the foll owi ng Findings of Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. Wnewoc- Cent er Education Association, hereinafter referred to as
the Association, is a labor organization with its offices |located at Coul ee
Regi on United Educators, 2020 Caroline Street, LaCrosse, Wsconsin 54601.

2. Wnewoc- Uni on Center School District, hereinafter referred to as
the District, is a municipal enployer with its offices located at 101 School
Road, Wonewoc, Wsconsin 53968. The School Board is an agent of the District.

3. The Association and the District have been parties to a series of
coll ective bargaining agreenents, including one in effect from July 1, 1990
t hrough June 30, 1992. That agreenment contains, anong its provisions, the
fol | owi ng:

ARTI CLE | RECOGNI TI ON

That the Board of Education recognizes the
Association through its Wlfare Comrittee as the
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exclusive bargaining representative for all regular
t eachi ng personnel under contract, excluding substitute
per diem teachers, office, nmaintenance, and clerical
enpl oyees, the superintendent and principal.

The purpose of this article is to recognize the
right of the Association to represent teachers in
negoti ati ons with t he Boar d as provi ded in
Section 111.70 of the Wsconsin Statutes.

ARTI CLE VI. BOARD FUNCTI ONS

The Board hereby retains and reserves unto
itself, wi t hout limtation, al | powers, rights,
authority, duties and responsibilities conferred upon
and vested in it by the laws and constitution of the
State of Wsconsin, of the United States, including,
but without limting the generality of the foregoing,
the right to:

1. The executive managenent and
adm ni strative control of the school
system and its property; and facilities
and the work-related activities of its
enpl oyees.

3. The det erm nati on of t he fi nanci al
policies of the District.

9. The direction, supervision, evaluation,
arrangenment, assignnent and allocation of
all the working forces in the system
including the hiring of all enployees,

determination of their qualifications and
t he condi tions for their conti nued
enpl oynent, the right to discipline or
di scharge, and transfer enployees.

10. The creation, conbination or nodification
of any position deenmed advisable by the
Boar d.

11. The determnation of the size of the

working force and the determ nation of
policies affecting the selection of
enpl oyees.

13. The scheduling and assignnent of all work
and activities and workl oads.

The foregoing enunerations of the functions of the
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Board shall not be considered to exclude other
functions of the Board not specifically set forth; the
Board retaining all functions and rights to act not
specifically nullified by this Agreenent.

ARTI CLE XI'l  STAFF REDUCTI ON

Section 1. In the event the Board deternines to reduce
the nunber of enployee positions (full layoff) or the
nunmber of hours in any position (partial layoff) for
the forthcom ng school year, the provisions set forth
in this Article shall apply. Al layoffs mnust be
directly related to, and limted to, the mnimm
reducti ons needed for acconpanying the Board' s stated
purpose(s) for the layoffs. Layoffs shall be rmade only
for the reason(s) asserted by the Board, and not to
circumvent the other job security or discipline
provi sions of this Agreenent.

Section 2. Notices and Tinelines -- The Board shall
provide notice to the teachers it has selected for
| ayoff under this procedure by Mirch 15 for the
forthcom ng school year.

Section 3. Selection for Reduction -- In the
inpl ementation or staff reductions under this Article,
i ndi vi dual teachers shall be selected for full or

partial layoff in accordance with the follow ng steps:
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Step 1. Normal attrition resulting from
enpl oyees retiring or resigning wll be
relied upon to the extent it is
admnistratively feasible in inplenenting
necessary | ayoffs.

Step 2. Tenporary or part-time personnel
Wil be laid of before full-time
personnel where adninistratively feasible.

Step 3. The remaining teacher(s) to be
laid off will be determned by seniority
in the area(s) of certification comencing
with the least senior. Seniority, here,
being based on the nunber of years in a
bargaining unit position in the Wnewoc-
Center School District.

Step 4. Any enployee who is selected for
a reduction in hours (partial) shall have
full recall rights.

Section 4. Recall - under this Section, all enployees
on Tayoff wll be contracted and recalled for a
position in reverse order of their layoff.

. .No new or substitute appointnents nmay be nade by
the District while there are enployees who have been
laid off or reduced in hours who are available and
certified to fill the vacanci es.

The 1990-92 agreement also contains a grievance procedure which
culmnates with a decision by the School Board. The agreenent contains no
provision for the arbitration of unresolved grievances.

4. Since 1976, David Theis was enployed by the District as its only
industrial arts/driver's education teacher. He has a Bachelor's degree in
industrial arts with a minor in driver's education. He is certified by the
Departnent of Public Instruction in industrial arts and driver's education.

5. In March, 1990, Theis was issued a 4/7th teaching contract for the
1990-91 school year. This reduction from full-tine to 4/7th status was based
on low projected student enrollnment in industrial arts. He grieved this

reduction fromfull-time to 4/7th status. This grievance was resol ved when the
School Board decided to reinstate himto full-tinme for the 1990-91 school year.
During the 1990-91 school year, Theis had a full-tinme teaching | oad and taught
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one section of Power Mechanics, one section of Industrial Technology, one
section of Industrial Arts for grades 7 and 8, one section of Industrial Arts 3
and three sections of Driver's Education.

6. In the fall of 1990, Dr. Kent Nelson, the new District
Admi nistrator, inforned the School Board that state aid for the upcom ng school
year was going to be reduced. The School Board decided to deal with this

proj ected revenue shortfall and an existing budget deficit by inplenenting cuts
i n spendi ng. After this decision was made, Nelson began |ooking for ways to
reduce the District's 1991-92 expenditures by about $100, 000.

7. In January, 1991, students in the District registered for classes
for the upcom ng 1991-92 school vyear. Regi stration helps the admnistrators
schedul e classes and ascertain staff (teaching) needs, supplies and room
assignnents. The student registration for classes was lowest in the elective
areas of agriculture, business and industrial arts.

8. Based on the | ow projected enrollnent in the areas of agriculture,
business and industrial arts, Nelson recomended that the School Board
elimnate the District's agriculture program and the industrial arts program
and reduce the nunber of classes offered in business. He also recomended that
the agriculture teacher position be elimnated and that both the business and
i ndustrial arts/driver's education teacher positions be reduced from full-tine
to 4/7th tine.

9. Nel son' s af orenenti oned reconmendations were discussed at a public
nmeeting in early 1991. Thei s spoke at this meeting in favor of retaining the
i ndustrial arts program Additionally, strong sentinment was expressed by

citizens at this meeting to keep the agriculture program in the District in
spite of its low student enrollment. The School Board subsequently decided to
elimnate the District's industrial arts programand to cut the agriculture and
busi ness prograns in half. The decision to cut the agriculture program in
hal f, rather than totally elimnating it as Nel son proposed, caused Nelson to
| ook el sewhere for other positions to cut to save noney.

10. Nel son ultinmately concluded that the existing three sections of
driver's education could be provided by the Ilocal Cooperative Educational
Servi ce Agency, hereinafter CESA, rather than by a District teacher, at a cost
savings to the District.

11. On March 11, 1991, Nel son reconmended to the School Board that the
District contract with the local CESA to provide driver's education services to
District students rather than having a District teacher provide sane. Nel son
al so recommended that the District inplenment the cuts previously decided upon
(i.e., cutting the agriculture and business prograns in half and elimnating
the industrial arts progran) with layoffs in the affected areas. Specifically,
Nel son recomended the reduction of the business education position fromfull-
time to 4/7th, the reduction of the agriculture position from full-tinme to
4/ 7th, and the elimnation of the full-time industrial arts/driver's education
position. The School Board accepted all these reconmendati ons.

12. On March 12, 1991, Nelson sent Theis the following letter informng
himof his layoff for the 1991-92 school year:

M. David Theis
Rt. 2, Box 185
HIlsboro, W 54634

Dear M. Theis:
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This is to notify you that at their regular
neeting date of Monday, March 11, 1991, the Wnewoc-
Center Board of Education voted wunaninously to
discontinue the industrial arts position and the
driver's education program for the 1991-92 school year
as it is currently being run.

The stated purposes of the layoff were the
financial conditions of the school district and the
nunber of students.

Si ncerely,

Kent Nel son /s/
Kent Nel son, Adm ni strator

13. Theis grieved his layoff for the 1991-92 school vyear. Thi s
grievance was processed through the steps of the grievance procedure noted in
Finding of Fact 3 and was eventually denied by the School Board. Wth this
decision the parties conpleted all the steps of the contractual grievance

procedure. Since the grievance procedure does not end in final and binding
arbitration, this natter is properly before the Examner as an alleged
violation of the collective bargaining agreenent and, t her eby, Sec.

111.70(3)(a)5, Stats.

14. The District contracted with the local CESA and Don Zi nmernan, a
representative thereof, to provide driver's education services to District
students for 1991. Prior to this action, District teachers had always
performed this responsibility. This subcontracting of driver's education to
the local CESA and Don Zimerman did not violate the parties' «collective
bar gai ni ng agr eenent.

15. The District nmade the followi ng pertinent assignnents to teachers
for the 1991-92 school year: two sections of Gfted/ Tal ented were assigned to
Vriesacker; one section of Directed Studies was assigned to Sulik; one section
of Peer/Tutor was assigned to Sulik; one section of At R sk was assigned to
Sul i k; one section of Conputer Applications was assigned to Decker; one section
of Directed Studies was assigned to Benish; and one section of Al cohol and
O her Drug Abuse (AODA) was assigned to Vitcenda. Sone of these assignnents
were made before Theis received his layoff notice and sonme were nmade

af terwards. None of these assignnments require certification in a certain
subj ect area. Instead, these assignments could be perforned by any licensed
teacher, including Theis. The District's failure to give Theis any of the

af orementi oned assignnents in order to supplenment his work load did not violate
the parties' collective bargaining agreenent.

16. The District's layoff of David Theis for the 1991-92 school year
did not violate the parties' collective bargaining agreenent.

CONCLUSI ON OF LAW

The District did not violate the collective bargaining agreenent
nmentioned in Finding of Fact 3 by subcontracting driver's education to the
local CESA, laying off David Theis for the 1991-92 school year or failing to
give him additional assignnments to supplenent his workload. Therefore, the
District did not violate Sec. 111.70(3)(a)5, Stats.

ORDER 1/

The conpl aint is dismssed.
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Dat ed at Madi son, Wsconsin this 20th day of March, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ral eigh Jones /s/
Ral ei gh Jones, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmm ssion nay authorize a comm ssioner or exam ner to nake findings and

the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tine. If the findings or order are
set aside by the conm ssioner or exam ner the status shall be the sanme as
prior to the findings or order

(Footnote 1/ continued on page 8)

1/

Cont i nued

set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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VWONEWOC- UNI ONL CENTER SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

BACKGROUND

In its conplaint initiating these proceedings, the Association alleged
t hat t he District conmi tted pr ohi bi ted practices in violation of
Secs. 111.70(3)(a)3 and 5, Stats. when it laid off David Theis for the 1991-92
school year. At the hearing, the Association withdrew their (3)(a)3 claim but
left their (3)(a)5 claimintact. The District denies it conmtted a prohibited
practice by its conduct herein.

POSI TI ONS OF THE PARTI ES

Associ ati on

The Association's position is that the District's actions herein violated
Theis' contractual rights. First, it challenges the reasons given by the Board
for Theis' layoff, nanmely "the financial conditions of the District and the

nunber of students". Wth regard to the former reason (i.e., "financial
conditions") the Association asserts that the District is in fine shape
financially. In support thereof, it notes that the District's tax levy is one
of the lowest of its conparable group and that its fund bal ance had al nost hal f
a mllion dollars. In its view, the District's finances are no different from
any of its conparables. Additionally, the Association believes the District
overreacted to the Governor's proposed cost controls. It therefore argues that
the District's finances should not be used as an excuse for Theis' |ayoff.

Wth regard to the latter reason for the layoff (i.e., "the nunber of

students") the Association notes that there are other classes being offered in
the District which have a snmall nunber of students and it questions why Theis'
i ndustrial arts classes, which also had small student nunbers, couldn't also be
of f ered. The Association believes the District should have reconsidered the
programs cuts which it inplemented. Since it did not, the Association contends
that the stated reasons for the layoff are invalid. According to the
Associ ation, the District wanted to see Theis be econonical ly di sadvantaged and
removed from enpl oynent, and that is why he was laid off.

Next, the Association argues there are up to eight classes available
whi ch coul d have been reassigned to Theis so that he could maintain full-tine
enploynent, to wt: tw <classes of Drected Studies, two classes of
Gfted/ Tal ented, one class of Peer/Tutor, one class of At Risk, one class of
Conputer Applications and one class of ACDA. Since Theis was not given any of
t hese assignnments, the Association submits that the District failed to recall
himto avail abl e work.

Finally, the Association asserts that the District should not have

subcontracted driver's education. In support thereof, it notes that this work
is still available, that the student nunbers are identical fromone year to the
next, and that this subject has been taught by a bargaining unit menber since
there was a bargaining unit. It also notes that driver's education has never
been subcontracted before which it views as establishing a practice against
subcontracting sane. Additionally, it contends that the conbination of the
recognition clause and the layoff clause provide a contractual prohibition
agai nst subcontracting the work in question. In order to renedy this alleged

i mproper layoff, the Association requests that Theis be reinstated to a full-
time position and nade whol e.

District
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The District's position is that it did not violate the contract by its actions

her ei n. First, it argues it has reserved unto itself the right to layoff
staff, citing the managenent rights and l|ayoff clauses. In the District's
view, if a valid reason exists for a layoff, then the District's action is
within its decision making power and should not be second-guessed. The

District asserts that a valid reason did exist for Theis' layoff, nanely the
Board's elinmnation of the industrial arts program due to low projected
enrollnent and the elinmnation of the District's driver's education programin
a cost-cutting nove. Since Theis was the only industrial arts/driver's
education teacher, the District contends his layoff was justified and
reasonabl e under the circunstances.

Next, it submits that while Theis would like to supplement his work | oad
by assuming other non-teaching auxiliary assignnents such as At Risk, Directed
Studies, Gfted and Talented, ACDA or the Conputer Applications assignnents,
the District contends it did not violate the contract by not giving him any of
t hese assignnents. In its view, the contractual recall provision is
i nappl i cabl e here because that clause was intended to apply to teachers who are
laid off from teaching duties when other teaching duties arise for positions
they are certified to teach. The District asserts that to apply recall rights
for non-teaching auxiliary assignnents, specifically those involved here,
stretches the termbeyond its intended neaning. According to the District, the
only position Theis was eligible to be recalled to is a shop or driver's
education teaching position, and it notes that none of the assignnents in
guestion is a shop or driver's education assignnent. It therefore argues that
Theis did not have a contractual right to be recalled to any of the
af orenmenti oned assignnents or any other position in the District.

Finally, the District contends that nothing in the contract either
expressly or inplicitly prohibits it from contracting with the local CESA to
renove driver's education fromthe District's curriculum and have that service

provided by the CESA. In its view, this is not subcontracting. However, even
if it is viewed as subcontracting, the District argues it has retained the
right to do so by the nmanagenent rights clause. It therefore requests that the

conpl ai nt be di sm ssed.
DI SCUSSI ON

It is undisputed that the parties' |abor agreement does not provide for
grievance arbitration and that the Association has exhausted the procedural
requi renents of the contractual grievance procedure. As a result, the Exam ner
will exercise the Commission's jurisdiction under Sec. 111.70(3)(a)5, Stats.,
to determine if the District's conduct here violated the parties' collective
bar gai ni ng agreenent. 2/

The Association contends that the following actions by the D strict
violated the parties' |abor agreement: 1) subcontracting driver's education;
2) Theis' layoff; and 3) failing to give Theis additional assignnents to
suppl ement his workl oad. Each of these contentions is addressed bel ow

Attention is focused first on the driver's education matter. As a cost-
cutting neasure, the School Board decided to have the local CESA provide
driver's education to District students rather than continue using a District

teacher to do it as had previously been the case. After this decision was
made, the District contracted with the |ocal CESA and a representative thereof
to provide this service to District students. Wiile the District disputes
whether this contracting arrangement constitutes "subcontracting", it s

2/ See, Wnter Joint School District No. 1, Decision No. 17867-C (WERC,
5/ 81).
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assumed for purposes of this decision that it is.

The parties' |abor agreement is silent on the question of subcontracting.
Thus, the parties have not included any |anguage in their present agreenent

covering the natter. That being the case, no contract provision expressly
prohibits the District from subcontracting. Conversely though, no contract
provision explicitly gives the District the right to do so. Faced with

guestions concerning matters which are not addressed in the contract, nost
arbitrators hold that those rights not specifically negotiated away from
managenment by the union remain within the control of the enployer. 3/ In
accordance with this accepted view, the undersigned holds that the District has
retained the right, pursuant to the nanagenent rights clause (Article VI), to
subcontract driver's education provided that in doing so it did not violate any
part of the agreenent. 4/

The Association contends that the recognition clause and the |ayoff
clause limt the District's right to subcontract. On its face, the recognition
clause states that the District formally recognizes the Association as the
exclusive bargaining representative for all District teaching personnel.
Standing alone, the layoff clause sets forth a process for reducing staff "in
the event the Board deternmines to reduce the nunber of enploye positions (full
layoff)." No particular termin either of these clauses is in issue nor does
the Association assert that there has been a misapplication of any termtherein
by the D strict. Instead, the Association sinply contends that when read
together, these clauses limt the District's right to subcontract. The
under si gned di sagr ees. This Exam ner does not read either of these clauses
standing alone or together to support an actual or inplied promse by the
District to freeze bargaining unit work, to | eave existing bargalning unit work
intact in the future or inpinge on the District's right to subcontract.

There is no provision in the agreenent that purports to define the work
that belongs to the bargaining unit and there is no limtation on the
District's right to assign work. Arbitrators have often held that where the
contract does not define what work belongs to bargaining unit enployes, the
enpl oyer's action in subcontracting work nust be reasonable and done in good
faith. 5/ Here, there is nothing in this record to indicate that the District
acted unreasonably or in bad faith when it contracted out driver's education to
the | ocal CESA

The Association contends that the District should nevertheless be
precluded from subcontracting driver's education because a "practice" allegedly
exists that the District will not subcontract sane. In support thereof, the
Association cites the fact that the District has never subcontracted driver's
education prior to doing so here. However, just because the District has never
subcontracted driver's education before does not nmean that a "practice" against
it exists. As noted above, the District's subcontracting was a legitinate
management function. The District's failure to exercise that right until now
does not nean it has sonmehow surrendered that right or is precluded from now
exercising same. That being so, it is held that the District's subcontracting
of driver's education to the local CESA did not violate the parties' |[abor
agr eenent .

3/ Zack and Bloch, Labor Agreenment in Negotiation and Arbitration, BNA
Books, 1983, p. 56.

4/ No Sec. 111.70(3)(a)4 refusal to bargain violation was alleged wth
respect to this subcontracting. As a result, that issue is not before
t he Exam ner and has not been addressed herein.

5/ El kouri and El kouri, How Arbitrati on Wrks, BNA Books, 4th Ed., p. 539.
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Having so found, attention is now turned to the l|ayoff issue. As a
starting point, it is noted that the Board has the right to reduce the size of
their teaching workforce. The contractual basis for sane is found in both the
management rights clause (Article VI) where it provides in No. 11 that the
Board has reserved unto itself "the determnation of the size of the working

force. . ." and the layoff clause (Article XIl) where it provides in Section 1
that "In the event the Board determ nes to reduce the nunber of positions. . ."
(enphasis added). Here, the Board decided to make such a reduction in staff

after it elimnated its industrial arts program and contracted out driver's
education to the | ocal CESA

Article XlII, Section 1 provides in pertinent part that after the decision
to reduce staff is made, "layoffs shall be nade only for the reasons asserted
by the Board. . ." In this case, the reasons provided to the enpl oye sel ected
for layoff were "the financial conditions of the school district and the nunber
of students." Inasmuch as the Association contends these reasons were not

valid, it follows that this nust be the next focus of inquiry.

Wth regard to the first stated reason (i.e., "the financial conditions
of the school district") the record indicates that the Board decided to respond
to a projected revenue shortfall due to reduced state aid and an existing
budget deficit by inplenenting certain cuts in progranms and correspondi ng staff
reductions, one of which is involved here. In the opinion of the Exam ner,
this was the Board's call to make. Gven this finding, all of the
Association's argunents concerning the District's finances may be factually
correct (i.e., that the District's tax levy is one of the lowest of its
conparable group, that its fund balance had alnpbst half a million dollars and
that the District's finances are no different from any of its conparabl es) but
neverthel ess nmiss the mark herein. This is because the Board has reserved to
itself the right to determine "the financial policies of the District."
(Article VI, No. 3).

Wth regard to the second stated reason (i.e., "the nunber of students")
the record indicates that student registration for classes for the upcom ng
1991-92 school year was lowest in the elective areas of agriculture, business
and industrial arts. Based on these registration figures, the Board decided to
cut the nunber of classes offered in agriculture and business and totally

elimnate industrial arts. In the context of this case, the Association
guestions the wi sdomof this policy decision (to elimnate industrial arts) and
notes that there are other classes offered in the D strict which, like
i ndustrial arts, had a snmall nunber of students. Once again though, the

Exami ner believes the Association's policy argunents mss the mark for the
sinple reason that decisions concerning class offerings are reserved to the
Board under Article VI, Nos. 1, 9 and 10.

Having found that the reasons given for the instant |layoff were in fact
those asserted by the Board as required by Article XliI, Section 1, the focus
turns to the question of whether this layoff was intended to "circunvent the
other job security or discipline provisions of the agreenent." Wiile the
Associ ation asserts that it was, the Examiner finds there is nothing in the
record to support the Association's bald assertion that Theis' layoff for the
1991-92 school year was a disciplinary matter. That being so, it is concluded
that Theis' layoff was not a disguised disciplinary action but rather was the
i nevitabl e consequence of the Board's decision to elinmnate the District's
industrial arts program and to contract out driver's education to the |ocal
CESA.

Gven the foregoing, it is held that the District conplied with its
contractual obligation under Article XIl, Section 1 to nake layoffs "only for
the reasons asserted by the Board, and not to circunvent the other job security
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or discipline provisions of this agreenent."

The remaining question related to the layoff is whether Theis was laid

off in accordance with the procedure set forth in Article XIl, Sec. 3. The
Exam ner finds that he was. Steps one and two of the layoff procedure are
i nappl i cabl e here because there were no retiring, resigning, tenporary or part-
time personnel in the affected areas (i.e., industrial arts and driver's
education). By default then, step three of that process applies here. That
step provides that the enploye to be laid off "will be determ ned by seniority
in the area(s) of certification commencing with the |east senior."” In this

case, it is clear that this enploye would have to be Theis because he was the
only teacher in the areas selected for elimnation and contracting out (i.e.,
industrial arts and driver's education, respectively). That being so, it
logically follows that Theis was

-12-
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the enploye to be laid off under the |ayoff procedure set forth in Article X1,
Sec. 3, step three. Consequently, it is held that Theis' layoff did not
violate the parties' |abor agreenent.

Attention is now turned to the Association's contention that the District
failed to give Theis certain available work to supplenent his workload. The
crux of this argument is that work exist in the District which Theis could have
performed and, if so assigned, would have augnented his workload and/or kept
himat full-time status. Specifically, the Association believes the follow ng
work is available for reassignment to Theis in one formor another:

- two sections of G fted/ Tal ented

- two sections of Directed Studies

- one section of Peer/Tutor

- one section of At R sk

- one section of Conputer Applications

- one section of Al cohol and O her Drug Abuse (ACDA)

None of these assignments require certification in a certain subject area.
Thus, certification in any subject area wll suffice. This of course neans
that all of the foregoing assignments could be performed by any licensed
teacher in the District.

If it wanted to, the District certainly could have nade work for Theis by
giving him sone of the foregoing assignments. However, it chose not to do so.
Instead, it gave these assignnents to teachers other than Theis. The question
here is whether the District is contractually obligated to take some of these
assignnents away from other teachers and give them to Theis to augment his
wor kl oad. The Exami ner finds that the | abor agreenent does not inmpose any such
obligation on the District. The basis for this finding is that the District
has retained the right, under the nmanagement rights clause, to schedule and
assign "all work and activities and workl oads." (Article VI, No. 13). The
assignnents in issue here clearly fall into this category. That being the
case, the District has no contractual obligation to reassign any of the
f or egoi ng assignments to Theis.

The Association also relies on the recall provision (Article XI,
Section 4) for the proposition that Theis should have been "recalled" from
| ayoff status to handle sone or all of the foregoing assignnents. That clause

provides in pertinent part: "No new or substitute appointnents nmay be nade by
the District while there are enployees who have been laid off or reduced in
hours who are available and certified to fill the vacancies." In the

Association's view, sonme or all of the aforementi oned assignments were "new or
substitute assignnents” which were nmade when Theis was "available and
certified" and therefore should have gone to Theis.

The Association's argument is prenmised on the word "certified" referring
to anyone who is a "certified" teacher. The Examiner believes that the
Association's application of the term "certified" to anyone who is a
"certified" teacher is overly broad and contrary to the normal usage of that
term The normal usage of that term refers to the certification by the
Departnent of Public Instruction (DPI) to teach in a certain subject area of
academ ¢ curricul um Had the parties intended the word "certified" to sinply
refer to anyone who is certified to teach, as opposed to being certified in a
particular subject area, they could have easily so stated in the recall
| anguage. They did not. Consequently, it is held that the term"certified" in

the recall |anguage refers to being certified by DPl in a particular subject
area. Applying this interpretation to the recall |anguage neans that Theis has
first claim to any classes or assignments that open up in the areas he is
certified to teach (i.e., industrial arts and driver's education). Her e,

t hough, none of the aforenmentioned assignnents is in industrial arts or
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driver's education, so the recall provision is inapplicable.

Finally, it cannot be overlooked that the interpretation urged by the
Association would lead to an unreasonable result if it were carried to its

| ogi cal extrene. Wre the Examiner to take five of the aforenentioned
assignnents away from other teachers as proposed by the Association and give
them to Theis so that he had a full load, this would obviously result in the

partial reduction of those teachers.

Based on the foregoing then, it is held that the District's failure to
give Theis any of the aforenentioned assignments in order to supplenment his
wor kl oad did not violate the parties' |abor agreenent.

Dated at Madi son, Wsconsin this 20th day of March, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Raleigh Jones /s/
Ral ei gh Jones, Exam ner
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