STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

STEVE KRYZANOASKI, OLGA HOFFMAN, :

M CHAEL GORMAN, CATHERI NE KUNZE : Case 155

AND MARK MELOTI K 1/ : No. 44675 ME- 3060
: Deci si on No. 26988

I nvol vi ng Certain Enpl oyes of

CI TY OF KENCSHA

Appear ances:

Davis & Kuelthau, S.C., Attorneys at Law, Suite 1400, 111 East Kilbourn
Avenue, M I waukee, W sconsin 53202-3101, by M. Roger E. Walsh and
Ms. Jane M Knasinski, appearing on behalf of the Gty of Kenosha.

M. Steve Kryzanowski, M. Oga Hoffman, M. Mchael Gornan, M.
Catherine Kunze and M. Mark Melotik, c/o Gty of Kenosha Health
Departnment, 625 52nd Street, Kenosha, Wsconsin 53140, appearing on
their own behal f.

M. Janes Thoney, President, Kenosha Cty Inspectors Association, 625
52nd Street, Kenosha, Wsconsin 53140, appearing on behalf of the
Kenosha Gty I nspectors Association.

FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND DI RECTI ON OF ELECTI ONS

On COctober 15, 1990, the five professional Sanitarians enployed by the
Cty of Kenosha Health Departnent and Building Departnment, M. Steve
Kryzanowski, Ms. dga Hoffman, M. M chael CGorman, M. Catherine Kunze and M.
Mark Melotik (hereinafter the Petitioners) filed a petition with the Wsconsin
Enpl oyment Rel ati ons Conmission requesting that the Commission conduct an
election to determne whether said Petitioners should be represented by the
Kenosha City |Inspectors Association (hereinafter the Association) in a
collective bargaining unit consisting of professional Sanitarians and craft
enpl oye |nspectors enployed by the Cty of Kenosha. The Gty of Kenosha
(hereinafter the City) objected to the proposed bargaining unit, and a hearing
was held on the petition on Decenber 18, 1990 in Kenosha, Wsconsin before
Daniel J. N elsen, a hearing exam ner designated by the Comm ssion. Present at
the hearing were the CGty, the Petitioners and a representative of the
Association. The Association did not seek to intervene in the case, although

it presented a petition signed by all five menbers of the Inspectors'
bargaining unit indicating their desire to represent the Sanitarians. A
transcript was nade of the proceedi ngs, which was received by the exaniner on
January 9, 1991. The Petitioners and the Gty submtted witten argunments
whi ch were exchanged through the examiner. The record was closed on February
16, 1991.

The record was reopened on April 12, 1991 to allow the Petitioners to
clarify whether in the alternative they sought to represent all currently

unrepresented professional enployes of the Cty of Kenosha and, if so, to allow
the Petitioners to submit evidence of their status as a |abor organization.

1/ The Notice of Hearing indicated that the Petitioner in this matter was
the Kenosha City |nspectors Association. The caption has been corrected
to reflect the actual five individuals who are Petitioners in this natter
who seek to be accreted to a craft enploye bargaining unit represented by
the Kenosha City Inspectors Association.



The Petitioners subnmitted a letter on May 6, 1991 disclainmng any status of a
| abor organi zation and indicating that Petitioners did not in any event seek to
represent all wunrepresented enployes of the Cty of Kenosha. The record was
then cl osed.

Havi ng considered the record, and being fully advised in the prem ses,
t he Conmmi ssion nmakes and issues the follow ng

FI NDI NGS OF FACT

1. The City of Kenosha (hereinafter the CGty) is a municipal enployer
having its offices at 625 52nd Street, Kenosha, Wsconsin 53140.

2. The Kenosha City I nspectors  Association (hereinafter t he
Association) is a labor organization representing five craft enployes in the
classification of Inspector in the Gty of Kenosha's Housing Departnent. These
I nspectors are prinmarily engaged in the enforcement of City and State buil di ng,
el ectrical and plunbing codes. The Association nmaintains its principal offices
c/o Janes Thoney, President, Kenosha Gty Inspectors Association, 625 52nd
Street, Kenosha, Wsconsin 53140.

3. The City enploys five Public Health Sanitarians. At the hearing on
Decenber 18, 1990, it was stipulated that all five of the Sanitarians are
pr of essi onal enpl oyes. Two are enployed in the Housing Departnment and are
primarily engaged in the inspection of residential units, enforcing the m ni mum
Cty housing code as well as State codes relating to sanitary conditions.
These two Sanitarians are supervised by the sane individual who supervises the
I nspectors. Three of the Sanitarians are assigned to the Health Departnent and
are primarily engaged in the inspection of restaurants, grocery stores, and
ot her food service establishments, and inspections attendant to the transfer of
tavern |icenses. When carrying out their responsibilities, Sanitarians have
comon work sites with |Inspectors.

4. Aside from the five Sanitarians, there are nunerous other Gty
prof essional enployes in various job classifications who are currently
unrepresented for the purposes of collective bargaining. Al  of the

unrepresented professional enployes have common fringe benefits established
under the Gty's unrepresented enpl oyes conpensation pl an.

5. The Sanitarians indicated at the tinme of the hearing on
Decenber 18, 1990 that, should the Commi ssion determine that a mixed unit of
professional Sanitarians and craft enploye Inspectors is inappropriate, they
desired an election anong all wunrepresented enployes of the Gty. The
Sanitarians altered their position in response to a further inquiry by the
exam ner through a letter on April 12, 1991. By the following letter dated
May 3, 1991 and received by the examiner on My 6, 1991, the Sanitarians
disclaimed any interest in representing the other unrepresented professional
enpl oyes of the Cty:

W five (5) petitioners state that it is our position
that we are different in character from other
unrepresented professionals enployed by the Gty of
Kenosha. For that reason we requested the Hearing for
our uni que unit. For purposes of this Hearing we are
not hol ding ourselves out as a |abor organization for
bargaining for the current unrepresented professional
enpl oyees. W, therefore, ask that you proceed on the
basis of the existing record.
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In taking this position, we do not wish to close the
door on future determination as a |abor organization
shoul d our present request for representation by denied
and should other unrepresented professional enployees
desire representation.

6. Al five craft Inspectors represented by the Association signed a
petition which was presented at the hearing on Decenber 18, 1990 requesting
that the five Sanitarians be included in their bargaining unit.

On the basis of the above and foregoing Findings of Fact, the Conm ssion
makes and issues the follow ng

CONCLUSI ONS OF LAW

1. Creation of a craft |Inspector/professional Sanitarian bargaining
unit is not inconsistent with the statutory obligation to avoid undue fragnent-
ation of bargaining units.

2. A collective bargaining unit consisting of all regular full-tine
and regular part-time craft Inspectors and professional Sanitarians of the
Cty of Kenosha, excluding supervisory, managerial and confidential enployes
is an appropriate collective bargaining unit within the neaning of
Sec. 111.70(4)(d)2.a., Stats.

3. A question of representation within t he nmeani ng of
Sec. 111.70(4)(d)3, Stats., presently exists anbng the enployes in the
bargai ning unit set forth in Conclusion of Law 2.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Conm ssion nakes and issues the follow ng

DI RECTI ON OF ELECTI ONS

El ections by secret ballot shall be conducted under the direction of the
W sconsin Enpl oyment Rel ati ons Commi ssion within 45 days fromthe date of this
Direction to determ ne whether nmajorities of both the craft Inspectors and the
prof essional Sanitarians, who are enployed on August 22, 1991 except such
enployes as nay prior to the election quit their enploynent or be discharged
for cause, desire to be included in the collective bargaining unit set forth in
Conclusion of Law 2; and, if so, whether a mmjority of the professional
Sanitarians desire to be represented by the Kenosha Gty Inspectors Association
for the purposes of collective bargaining with the Gty of Kenosha on wages,
hours and conditions of enploynent or not to be so represented.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 22nd day of August,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairperson
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Her man Tor osi an, Conm Ssi oner

WITiam K. Strycker, Commi ssioner
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CI TY OF KENGCSHA

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND DI RECTI ON OF ELECTI ONS

ARGUVENTS CF THE PARTI ES

The Petitioners argue that their work is virtually identical to that
performed by the craft enployes in the Inspectors Association, and is
conpletely dissimlar to that work performed by other professional enployes of
the Gty. The skills actually required for the Sanitarian and |nspector jobs
are the same, two of the Sanitarians already work in the sane City departnent
as the Inspectors, and the job functions are indistinguishable between the two
classifications. Thus, the Sanitarians have a unique and strong conmunity of
interests with the Inspectors which should overcone the presunption against
fragnment ati on.

The Gty takes the position that the five Sanitarians are indisputably
prof essi onal enployes, and that the only appropriate unit for the Sanitarians

would be one which includes all professional enployes of the Gty.
Unrepresented enpl oyes are all governed by the sane civil service ordinance and
Cty policies setting wages, hours and working conditions. Despite sone

dissimlarities in job function, there is a sufficiently strong community of
interests anong all professional enployes to render an overall professiona
unit the only appropriate bargaining unit. Allowing the separation of the
Sanitarians from the other professional enployes would result in undue
fragmentati on of bargaining units in contravention of the statutory nandate.

DI SCUSSI ON

The sole issue before the Conmission is whether a unit which includes
five professional Sanitarians wth the five craft enployes in the
classification of Inspector is appropriate or whether the only appropriate unit
for the Sanitarians is a unit of all professional enployes. Having considered
the record evidence, we conclude that an Inspector/Sanitarian bargaining unit
would not be contrary to our mandate under Sec. 111.70(4)(d)2.a., Stats., to
"whenever possible avoid fragmentation by nmaintaining as few wunits as
practicable in keeping with the size of the total nunicipal work force" and is
ot herwi se appropriate

The Commi ssion considers the following factors in determ ning whether
enpl oyes constitute an appropriate collective bargaining unit:

1. Wiet her the enployes in the unit sought
share a "community of interest" distinct from that of
ot her enpl oyes.

2. The duties and skills of enployes in the
unit sought as conpared with duties and skills of other
enpl oyes.

3. The sinmlarity of wages, hours and worKking

conditions of the enployes in the unit sought as
conpared to wages, hours and working conditions of
ot her enpl oyes.

4. Whet her the enployes in the unit sought
have separate or comon supervision with all other
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enpl oyes.

5. Wiet her the enployes in the unit sought
have a conmmon work place with the enployes in said
desired unit or whether they share the work place with
ot her enpl oyes.

6. Whet her the wunit sought wll result in
undue fragmentation of bargaining units.

7. Bar gai ni ng history. 2/

The Sanitarians and Inspectors share a strong comunity of interest
derived from their comron purpose of enhancing comunity safety through code
enf or cenment . Further, there is a strong simlarity in the duties, skills,
hours, and work setting of the Sanitarians and Inspectors as well as parti al
comonal ity of supervision. Al of the foregoing support the appropriateness
of an Inspector/Sanitarian unit.

However, as argued by the Cty, the Sanitarians share comon fringe
benefits with and have wages conparable to other currently unrepresented
prof essional enployes of the CGty. Although this factor is not supportive of
the unit being sought, by itself we do not regard it as determ native.

As to the question of fragnentation of bargaining units on which the Cty
has placed substantial enphasis, an Inspector/Sanitarian unit would not vyield
an increase in the nunber of units of Gty enployes. Thus, on the face of the
di spute before us, no fragmentation is produced by an Inspector/Sanitarian
unit.

As to bargaining history, the Sanitarians have not been represented for
t he purposes of collective bargaining since they were excluded from an existing
non-prof essional unit due to their professional status. See Gty of Kenosha,
Dec. No. 16200 (VERC, 3/78). This factor is not particularly supportive of
either unit.

Gven the foregoing, we conclude on balance that the community of
interest, duties, skills, hours, work sites, and partial comobn supervision
shared by the Inspectors and Sanitarians warrant the conclusion that an
I nspector/Sanitarian unit 3/ is appropriate.

To the extent the Gty is also arguing that this result signals a
wi I lingness, over the City's objection, to establish separate units within the

2/ Arrowhead United Teachers v. WERC, 116 Ws.2d 580 (1984); Cty of Cudahy,
Dec. No. 21887-B (WERC, 1/90).

3/ Gven the positions of the parties, if either a mjority of the
Inspectors or the Sanitarians do not vote for the conbined unit as
required by Sec. 111.70(4)(d), Stats., the representation ballots of the
Sanitarians will not be counted and the Association wll continue to
represent only the Inspectors.
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remai ning unrepresented professionals consisting for exanple of Gvil
Engi neers, Public Health Nurses 4/ Assistant Cty Attorneys 5/ or Chemsts, we
woul d indicate that our decision herein should not be viewed as expressing any
opinion on the appropriateness of such units. Nor does our decision reflect
any opinion on whether there may be other appropriate units beyond the two
posed herein in which the Sanitarians could be included should they reject
representation by the Association.

Dat ed at Madi son, Wsconsin this 22nd day of August, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
A. Henry Henpe, Chalirperson
Her man Tor osi an, Conm ssi oner
WITiam K. Strycker, Commi ssioner
4/ The statutory mandate to avoid undue fragnentation did not exist when in

Cty of Kenosha, Dec. No. 7412 (WERC, 1/66) we directed an election
pursuant to a stipulation in a unit of registered nurses enployed by the
Heal t h Depart nment.

5/ Wiile in Gty of Kenosha, Dec. No. 12522 (WERC, 3/74) we directed an
el ection anong the Assistant City Attorneys, no claim of undue fragnent-
ation was therein advanced.
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