STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MONRCE WATER UTI LI TY EMPLOYEES
LOCAL UNI ON and DI STRI CT
COUNCI L 40, AFSCMVE, AFL-CA O

Conpl ai nant s, Case 20
: No. 46079 MP-2510
VS. : Deci sion No. 27015-B

MONROCE WATER DEPARTMENT
and DALE R NEl DL,

Respondent s.

Appear ances:
Lawton & Cates, S.C., Attorneys at Law, by M. Bruce Ehlke, 214 West

Mfflin Street, Madison, Wsconsin 53703-2594, on behalf of the
Conpl ai nant s.

Brennan, Steil, Basting & MacDougall, S.C, Attorneys at Law, by M.
Howard Gol dberg, 433 Wst Washington Avenue, Suite 100, P.QO Box
990, Madi son, Wsconsin 53701-0990, on behal f of the Respondents.

ORDER AFFI RM NG I N PART AND REVERSI NG | N PART
EXAM NER'S FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND ORDER

On Cctober 12, 1992, Exam ner Raleigh Jones issued Findings of Fact,
Conclusion (sic) of Law and Oder wth acconpanying Menorandum in the above
matter. He therein determined that: (1) Respondents had not violated
Sec. 111.70(3)(a)3 or 4, Stats. by suspending Don Gaulrapp and by suspending
and discharging Jack Morris; and (2) Respondents had violated Sec.
111.70(3) (a) 1, St at s. by certain conduct but had not violated Sec.
111.70(3)(a)1l, Stats. by other actions taken. To remedy the prohibited
practices, the Exam ner ordered Respondents to post a notice and to cease and
desi st fromengaging in the prohibited conduct.

By letter received Cctober 28, 1992, Respondents advised the Conmi ssion
that they were conplying with the Examner's O der.

On Cctober 30, 1992, Conplainants filed a petition with the Wsconsin
Enpl oyment Rel ati ons Comm ssion pursuant to Secs. 111.07(5) and 111.70(4)(a),
Stats., seeking review of portions of the Exam ner's decision. The parties
thereafter filed witten argument, the Jlast of which was received on
Decenber 11, 1992.

Having reviewed the record, the Examiner's decision and the parties'
positions on review, and having consulted with the Examner as to his
i npressions of the demeanor of Mrris and Neidl, the Comm ssion nakes and
i ssues the follow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.



A Exam ner's Findings of Fact 1-17 are affirned.

B. Examiner's Finding of Fact 18 is nodified by deletion of the over-
stroked words and the addition of the underlined words:

18. On July 30, 1990, Neidl spoke to Morris,

Don Gaulrapp, MIller and Kennison about the fact that

an unnaned plunber had entered the Uility's offices
and taken a "key" wused for opening and closing city
wat er mai ns. Prior to that time, Neidl had witten
Monroe area plunbers and informed them that a
previously existing practice of their wusing Uility
"keys" would henceforth not be pernmitted. The new
policy required the plunber to get advance approval

before the "key" was nade avail able. Nei dl had alse
previously inforned all of the enployes of this new
policy. Wien this incident happened, Neidl suspected
determined that Gaul rapp was respon3| ble for permtting
the plunber to obtain the "key" since Gaul rapp works
part-tine for the unnamed plunber. Nei dl thereupon
reiterated the new "key"

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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1/

Not e:

Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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policy fer—Gawl+rapp and adnoni shed hi-m enpl oyes not to
violate it again. Neidl recorded this matter in his
work diary with the follow ng entry:

July 30, 1990 Mbonday

7:15 a.m on Sat. 7/28/90, plunber cane
and took street key off truck at Water

Dept. without Executive perm ssion. Feel
he was told to do so by Don Gaulrapp.
Thi s is t ot al i nsubordi nati on after

letters were sent to inform plunbers of
our new policy.

C Exam ner's Findings of Fact 19-21 are affirned.

D. Exami ner's Finding of Fact 22 is nodified by deletion of the over-
stroked words and the addition of the underlined words:

22. Following Gaulrapp's suspension, Morris
felt that as chairman of the local union, it was his
obligation to "do sonething" about Neidl's "general
behavior." \Wat he decided to do was to contact the
enpl oyes at the Plynouth Water UWility where Neidl had
wor ked before coming to Monroe to learn how they had
dealt with Neidl. On Cctober 8, 1990, Morris called
Hel en Isferding, an AFSCME Council 40 staff represent-
ative, to obtain the names of enployes in Plynouth who

perhaps could answer his questions. | sferdi ng gave
Morris the nanes and tel ephone nunbers of two nen in
the Plynouth Utilities union. Morris then called one

of the nmen who referred himto another nman, Dan Frye.
Morris called Frye's hone that same eveni ng, but he was
not in. Morris called back later, and Ms. Frye
answered the telephone this tine. i I

. i Early in the
conversation, Ms. Frye asked Morris whether Neidl had
a girlfriend in Monroe, to which Mrris replied yes,
Neidl did have a girlfriend, but he did not know
whet her they were having an affair. Morris proceeded
to describe for Ms. Frye the various situations in
which Neidl and the wonman in question had been seen
together. The followi ng night, Cctober 9, 1990, Mrris
calTed Frye's home again and this tinme spoke directly
with Frye. Mrris told Frye that he and ot her enpl oyes
in Monroe were having a tough tine with Neidl. Frye
said that they had the sane problens with Neidl 1In
Plymouth and that they had dealt with it by filing
grievances against him Follow ng his phone call wth
Frye, Mrris shared the information he had obtained
with the other Wility enpl oyes.

E. Exam ner's Finding of Fact 23 is affirned.

F. Examiner's Finding of Fact 24 is nodified by deletion of the over-
stroked words and the addition of the underlined words:

24. In Novenber, 1990, Nei dl  subsegquently
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G

H.
st roked word

| earned of Morris' phone calls to Plynmouth. Al though
Nei dl knew that Mrris had nade calls to Plynouth, he
did not confront Mrris with this information at the
time nor did he take any disciplinary action against
Morris at that time concerning sane.

Exami ner's Findings of Fact 25 and 26 are affirned.

Exami ner's Finding of Fact 27 is nodified by deletion of the over-

S:

27. In February, 1991, certain renodeling was
in progress at the Water UWility offices. Roger Bl um
of Mnroe was the electrical contractor for the
project. No formal plans were drawn up for the project
so planning was done informally with Neidl and Blum
maki ng deci sions where the electrical receptacles and
other itenms would go as the work progressed. Wiile the
remodel ing project was ongoing, Mrris offered his
unsoli-ci-ted opinions concerning such things as where
the electrical swtches should go. Sone of his ideas
were accepted by Neidl and sone were not. On the day
pre-ceding the day in question, Neidl and Blum had
di scussed electrical switch locations and they decided
to not put one on the south wall of the neter room
Morris later suggested that they put one on that wall.

Nei dl then changed his mind and directed Blum to do
that. On the day in question, Mrris was eating dinner
in an ad-joining room when he heard Blum and Neidl
tal king about putting the switch on the south wall

underneath a water bench. Morris left his neal,
entered the room and tried to convince Neidl to have
the switch located higher up on the wall. Nei dI

rejected Morris' proposal saying he didn't want water
splashing up on it (i.e. the switch). Neidl then left

the room whereupon Mrris said to Blum "I shoul d have
kept ny nouth shut." Blum then began running conduit
for the switch. Most of the conduit was buried in

holes inthe 2 x 4's, but on this switch he just ran it
to the outside of the studs, leaving it exposed. Wen
Morris asked hi m whether he was going to tuck it in or
not, Blum got wupset, raised his voice and said:

"Dammit. If you want to do it, here's the drill." At
that point, Neidl was on the phone in another part of
the building about 30 feet away. Prior to Blums

outburst, Neidl could not hear the conversation between
Bl um and Morris. Wien Blum yelled at Morris, Neidl
said to the person he was talking to on the phone
"Qops, sounds like a little disturbance. | have to go
check on the problem 1"l get back to you." Neidl
then rushed into the room and asked what in the world
was going on. Blumtold Neidl that Morris had tried to
get himto locate switches at |ocations other than the
pl aces previously selected by Blum and Neidl. Upon
hearing this, Neidl yelled at Mrris that he (Mrris)
was to stop interfering with Blum because Blum was
working for him (Neidl), not Mrris. Neidl then added
that if he (Murris) were to put half the effort into
his work that he did refereeing volleyball, he mght be
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worth something. Neidl also told Morris that this was
his "last warning", and if he engaged in further insub-
ordination he could be term nated. Neidl also told
Morris if he was unhappy with everything that was going
on at the Uility, he (Neidl) would help Mrris prepare
his resignation. Neidl also told Mxrris that if he did

not like it, he could go cry to his "fucking union."
At no time during this entire incident did Mrris raise
his voice to Blumor Neidl. Neidl later recorded this

matter in his work diary with the follow ng entry:
Feb 8, 1991 12:15 p.m

Jack Morris again has disrupted the work
force & a contractor hired to do
el ectri cal work  for t he utility -
Conpl ai ning about location of electrical
itens in the neter room - he upset the
contractor to the point of a shouting
match & | informed him that this was his
last warning & if he was not happy | would
help him wite out his resignation - Any
further insubordination & he wll be
t er m nat ed!

l. Exam ner's Findings of Fact 28 and 29 are affirned.

J. Examiner's Finding of Fact 30 is nodified by deletion of the over-
stroked words and the addition of the underlined words:

30. The next day, March 26, 1991, Mrris asked
to talk to Neidl. At this short neeting Mrris told
Nei dl that he had made tel ephone calls to Plynouth and
he apol ogi zed for having—done—so "any inconveni ence"
the calls had caused Neidl. Morris also told Neidl
that he wanted to work their problens out and to
continue working at the Wility. Neidl told Mrris he
woul d be hearing sonething the second week in April.

K. Exam ner's Findings of Fact 31-33 are affirned.

L. Examiner's Finding of Fact 34 is nodified by deletion of the over-
stroked words and the addition of the underlined words:

34. On Monday, April 8, after serving his
t hr ee-day suspension, Morris reported to Neidl's office
at 7:30 a.m as he had been instructed to do. He did
not bring a union representative with him this tine
because he was afraid that if he did, this would just
nmake Neidl angry and nmake matters worse. Mrris hoped
that the three-day suspension would be the end of it,
that the whole thing would bl ow over and that he could
get back to work. At this neeting, Neidl informed
Morris that his suspension was extended indefinitely.
He further indicated that he (Mrris) had two options:
resign or be fired. Neidl told him that if he
resigned, the Water Board would not fight his receipt
of unenpl oyment conpensation, while if he was fired the
Boar d woul d fight hi s receiving unenpl oynent
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conpensation. Mrris did not respond to either of the
alternatives Neidl presented. Neidl also instructed
Morris to stay away from the Water Wility and its
enpl oyes. Neidl also told Mrris that the Uility
Board would be discussing his enploynent status at
their meeting the next night, April 9th, and that he
could attend the nmeeting if he wanted. Nei dl nade it
clear to Mirris that he intended to recomrend to the
Uility Board that Morris be termnated. At sonme point
during this neeting the telephone calls to Plynouth
were al so discussed. Morris apologized to Neidl for
the calls he had nmade but advised Neidl that he had not
called Neidl's wife or father-in-Taw. Neidl responded
by telling Morris he was not accusing Mrris of nmking
those calls. .

soreone—had—called—his—wfe—andhisfather—in-lawat
I : ekt ' d dr 1 i d
make-those calls.

M Exam ner's Findings of Fact 35-43 are affirned.

. Exami ner's Findings of Fact 44-46 are reversed and set aside and
the follow ng Findings are made:

44. The suspension of Gaulrapp was notivated
in part by Neidl's hostility toward Gaulrapp's | awful
concerted activity.

45, The suspension of Mrris was notivated in
part by Neidl's hostility toward Morris' I awf ul
concerted activity.

46. The discharge of Mrris was notivated in
part by Neidl's hostility toward Morris' I awf ul
concerted activity.

0] Exami ner's Finding of Fact 47 is affirmed.
P. Examiner's Finding of Fact 48 is set aside and the follow ng
Fi nding i s nmade:
48. The denial of Mrris' request for union
representation during meetings held April 2 and

April 9, 1991 did not interfere with Mrris' rights
under Sec. 111.70(2), Stats. The denial of Morris'
request for union representation during a neeting held
April 17, 1991 did interfere with Mrris' rights under
Sec. 111.70(2), Stats.

Examiner's Conclusions of Law 1 and 2 are reversed and set aside
and the foll owi ng Concl usions are nade:

1. Respondent Monroe Water Uility committed
pr ohi bi ted practices within t he meani ng of
Secs. 111.70(3)(a)s3, St at s. and derivatively,

Secs. 111.70(3)(a)l, Stats. by suspending Don Gaul rapp
and by suspending and di schargi ng Jack Morris.

2. Respondent Dal e R Nei dI conmi tted
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T.
fol | ows:

u.

pr ohi bi ted practices within t he nmeani ng of
Secs. 111.70(3)(c), Secs. 111.70(3)(a)3, Stats. and
derivatively, Secs. 111.70(3)(a)l, Stats. by suspending
Don Gaul rapp and by suspending and discharging Jack
Morri s.

Exam ner's Conclusion of Law 3 is affirned.
Exam ner's Conclusion of Law 4 is nodified to read:

4. Respondents did not conmit prohibited
practices within the neaning of Sec. 111.70(3)(a)1 and
(3)(c), Stats. by the acts of Respondent Neidl stated
in Findings of Fact 9, 19, 27 and that portion of
Finding of Fact 38 not addressed in Conclusion of
Law 7.

Exam ner's Conclusions of Law 5 and 6 are affirmed but

5. Respondents committed prohibited practices
within the meaning of Secs. 111.70(3)(a)l and (3)(c),
Stats. by the acts of Respondent Neidl noted in
Fi ndi ngs of Fact 13 and 32.

6. Respondents did not commt prohibited
practices within the meaning of Secs. 111.70(3)(a)1 and
(3)(c), Stats. by Respondent Neidl's denial of Mrris'
request for union representation at a April 9, 1991
neeti ng.

Exam ner's Conclusion of Law 7 is affirned in part and

part to read:

V.

W

7. Respondents committed prohibited practices
within the nmeaning of Secs. 111.70(3)(a)l and (3)(c),
Stats. by Respondent Neidl's denial of Mrris' request
for union representation at an April 17, 1991 neeting.
Respondents did not conmit prohibited practices within
the nmeaning of Secs. 111.70(3)(a)l, and (3)(c), Stats.
by Respondent Neidl's denial of Mrris' request for
union representation at an April 2, 1991 neeti ng.

nodi fied as

reversed in

Examiner's Conclusion of Law 8 is set aside and the follow ng
Concl usi on of Law i s nade:

8. Conplainant's allegation that Respondents
conmmtted prohibited practices within the neaning of
Secs. 111.70(3)(a)4 and (3)(c), Stats. by failing to
follow the status quo when disciplining Gaul rapp and
Morris was not filed and/or litigated in a nmanner
sufficient to neet the standards of General Electric v.

WERB, 3 Ws.2d 227 (1957) and thus will not be decided
on its merits.

The Examiner's Oder is affirmed in part and reversed in part and
is nodified as foll ows:

ORDER
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IT IS ORDERED that the Respondents Monroe Water
Uility and Dale R Neidl shall imrediately take the
followi ng action which will effectuate the purposes of
t he Muni ci pal Enpl oynent Rel ati ons Act:

1. Cease and desi st from

a. Interfering with enployes in
the exercise of their rights
under Sec. 111.70(2), Stats.

b. Di scrim nating agai nst
enployes with regard to their
terns and condi tions of
enpl oynent because enpl oyes
have exercised rights under
Sec. 111.70(2), Stats.

2. Imediately offer to reinstate Jack
Morris to his former position wth
the Wility and nmake him whole in
all respects including payment of a
sum of noney with interest 2/ which
he would have earned at the Uility
between the date of his initial
suspension and the effective date of
the offer of reinstatenent |ess any
unenpl oynment  conpensation benefits
and any earnings which would not
have been received but for the
suspension and discharge. Expunge
all refer-ences to the suspension
and di scharge from Morris' personnel
file. In the event that NMorris
received Unenpl oy-nent Conpensation
benefits during any portion of the
period for which the enploye is
entitled to nake whole relief under
t he f or egoi ng, rei nbur se t he
Unenpl oyment  Compensation divi-sion
of the Wsconsin Departnent of
I ndustry, Labor and Human Rel ations
in the anobunt received as regards

t hat peri od.

3. Make Don Gaul rapp whol e with
interest for the one-day suspension
and expunge all references to the

2/

The applicable interest rate is the Sec. 814.04(4), Stats. rate in effect

at the tinme the conmplaint was initially filed with the agency. The
instant conplaint was filed on August 2, 1991, when the Sec. 814.04(4)
rate was "12% per year." See generally WInot Union H gh School

District, Dec. No. 18820-B, (WERC, 12/83) citing Anderson v. LIRC 111
Ws.2d 245, 258-9 (1983) and Madi son Teachers Inc. v. VWERC, 115 Ws. 2d
263 (CtApp IV, 1983).
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suspen-sion fromhis personnel file.

4. Post the Notice attached hereto as
Appendi x "A" in conspicuous places
in the workpl ace. The notice shall
be signed by a representative from
the Wility and shall remain posted
for a period of 30 days. Reasonable
steps shall be taken to ensure that
the Notice is not altered, defaced
or covered by other material.

5. Notify the Wsconsin Enpl oynent
Rel ati ons Comm ssion within 20 days
of this Oder what steps have been
taken to conply herewith.

IT I'S FURTHER ORDERED that the portions of the
conplaint as to which no violation has been found are
her eby di sm ssed.

G ven under our hands and seal at the City
of Madison, Wsconsin this 28th day of
April, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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APPENDI X A

NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the purposes of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

WE WLL NOT interfere with the rights of our
enpl oyes  under Sec. 111.70(2) of the  Munici pal
Enpl oynent Rel ations Act.

WE WLL NOT discrimnate against enployes based
upon hostility toward their exercise of rights under
Sec. 111.70(2), Stats.

WE WLL offer reinstatement to Jack Mrris and
make hi m whol e for his suspension and di scharge.

WVE WLL rmake Don Gaulrapp whole for his
suspensi on.

MONRCE WATER UTI LI TY

By

Dated this day of , 1993.

THI'S NOTI CE MUST REMAIN POSTED FOR 30 DAYS FROM THE DATE HEREOF, AND MJUST NOT
BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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G TY OF MONRCE (WATER DEPARTMENT)

Pl eadi ngs

MVEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG | N PART
AND REVERSI NG I N PART EXAM NER' S FI NDI NG5
OF FACT, CONCLUSI ONS OF LAW AND CRDER

The conmplaint in the instant matter alleged the foll ow ng:

1. The Conpl ai nants, the Monroe Water Utility
Enpl oyees Local Union, an affiliate of AFSCME District
Council 40 (Union), is a labor organization as defined
at Sec. 111.70(1)(h), Ws. Stat. AFSCVE District
Council 40 is the duly certified exclusive bargaining
representative of certain enployees of the Monroe Water
Departrment. The Chairman of the |ocal Union Bargaining
Conmittee wuntil April, 1991 was Jack Morris, who
resides at 1525 - 31st Avenue, Monroe, Wsconsin 53566,
and the current Chairman is Donald MIler who resides
at 819 -11th Street, Mnroe, Wsconsin 53566. The
District Council Staff Representative is Jack S
Bernfeld, who has his offices at 5 Gdana Court,
Madi son, W sconsin 53719.

2. The Respondent, NMonroe Water Departnent,
is a political subdivision and agency of the State of
Wsconsin, established pursuant to Sec. 198.22, Ws.
Stat., and an enpl oyer as defined at Sec. 111.70(1)(j),
Ws. Stat. The President of the Mnroe Wter
Conmission is Sebastian Laeser, Jr., who has his
offices at the Mnroe Water Departnent, P.O Box 200,
Monroe, Wsconsin 53566.

3. The Respondent, Dale R Neidl, 1is the
Gener al Executive officer of the Mnroe Water
Depart ment and a person as defined at Sec.
111.70(1) (k), Ws. Stat. He has his offices at the
Monroe \Water Departnent, P. O Box 200, Monr oe,
W sconsi n 53566.

4. On  Sept enber 6, 1989 the Wsconsin
Enpl oyment Rel ati ons Comm ssi on i ssued its
Certification of Representative, certifying the Union
as the exclusive bargaining representative, for the
pur poses of collective bargaining, of a bargaining unit
consi sting of,

" all regular full-time and regul ar
part-tine enployes of the Mnroe Water
Uility, excluding supervisory, manageri al
and confidential enployes. "

5. Subsequent to said certification and to
date, Dale Neidl, acting in his individual capacity and
on behal f of the Monroe Water Departnent, nade repeated
derogatory statements regarding the Union to enpl oyees
represented by the Union and to others, and repeatedly
threatened disciplinary action against the enployees
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represented by the Union for no reason at all or for
reasons having no basis in fact. On Septenber 27,
1990, acting on behalf of and in concert wth the
Departnent, Neidl suspended without pay Don Gaul rapp,
an enpl oyee represented by the Union, for no reason at
all or for a reason that had no basis in fact, and on
April 3-18, 1991, he did the sane thing to the Chairnan
of the local Union Bargaining Committee, Jack Morris,
and as of April 19, 1991 Morris was di scharged from his
enpl oynent with the Departnent. When Morris or other
enployees nmet with Neidl to discuss these actions,
prior to them being inplenented, Neidl expressly denied
any requests to be represented by the Union.

6. The actions of the Mnroe Water Departnent
and Dale R Neidl set forth at Paragraph 5 of this
Conpl ai nt were done blatantly and naliciously, and for
the purpose of interfering wth, restraining and
coercing the enployees represented by the Union in the
exercise of their rights, and did in fact constitute an
interference, restraint and coercion of runicipal
enpl oyees in the exercise of their rights guaranteed at
Sec. 111.70(2), Ws. Stat., and anti-union discrimn-
ation. Said actions constitute prohibited practices in
violation of Secs. 111.70(3)(a)l and 3, and (3)(c),
Ws. Stat.

WHEREFORE, it is prayed that the Wsconsin
Enpl oyment Rel ati ons Conmission enter its Concl usions
of Law and Oder, declaring the actions of the Monroe
Water Departnent and Dale R Neidl set forth in
Paragraph 5 of this Conplaint to be prohibited
practices in violation of Secs. 111.70(3)(a)l and 3,
and (3)(c), Ws. Stat., and unlawful; ordering the
Departrment and Neidl imediately and forthwith to cease
and desist from said unlawful actions and to reinstate
Jack Morris in his enploynent and to restore to himall
benefits relating to said enploynent, retroactive to
April 19, 1991, and to nake Jack Morris and Don
Gaul rapp whole for their wunlawful suspensions from
enmpl oynent on April 3-18, 1991 and Septenber 27, 1990,
respectively, and to (sic) from all personnel records
any reference relating to said unlawful actions; and
granting such other and further relief as nmay be
appropri ate.

The Respondents filed an Answer denying that they had committed any
prohi bited practi ces.

The Exam ner's Deci sion

As to the suspension and di scharge of Mrris, the Exam ner concl uded that
al t hough Respondent Neidl had displayed hostility toward the |awful concerted
activities of UWility enployes, said hostility played no role in the
di scipline. In reaching this conclusion, the Exam ner concluded that the
reasons for the suspension and discharge cited by the Respondents were not
pretextual and that one of the reasons cited involved conduct by Mrris which
"was an indiscretion of nonunental proportions.” Therefore, the Exam ner
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concl uded that Morri s’ discipline by Respondent s did not viol ate
Sec. 111.70(3)(a)3, Stats.

As to the suspension of Gulrapp, the Exam ner again concluded that
hostility by Respondent Neidl toward Gaulrapp's lawful concerted activity did
not play a role in the suspension decision. The Examiner determ ned that
Gaulrapp had engaged in the activity cited by the Respondents as a
justification for the suspension and noted the tine lag between Gaulrapp's
Uni on | eadership role and the suspension in question. Thus, the Exami ner found
that the Gaul rapp suspension did not violate Sec. 111.70(3)(a)3, Stats.

Turning to the allegation that Respondents nade remarks which interfered
with the exercise of rights protected by Sec. 111.70(2), Stats., the Exam ner
rejected the Conplainants' assertion that it was inproper for a Board nenber of
Respondent UWility to ask job applicants for a supervisory position how they
woul d handle "the Union represented status of the Wility enployes."” Turning
to the numerous allegations as to remarks made by Respondent Neidl to Wility
enpl oyes, the Exami ner concluded that certain of Respondent Neidl's renarks
violated Sec. 111.70(3)(a)l, Stats. In this regard, the Exam ner found that
Respondent Neidl's conmment to enployes on several occasions that they "did not
have a union" was nade for the purpose of intimdating enployes and raising
doubts as to whether the Conplainant Union could protect them Further, the
Exami ner concluded that Respondent Neidl nade remarks to Mrris which
indirectly threatened Mrris if he challenged his suspension by filing a
gri evance.

Turning to the allegation of whether Respondents inproperly denied Mrris
access to union representation, the Exam ner concluded that in two of the three
incidents cited by the Conplainants, the denial of representation violated
Sec. 111.70(3)(a)l, Stats. As to an April 2, 1991 denial of representation,
the Exam ner concluded that Mrris was entitled to representati on because the
neeting was mandatory and its purpose was disciplinary in nature. As to an
April 9, 1991 neeting, the Examiner concluded that because Morris was not
required to attend the nmeeting 1in question, there was no right to
representation and thus the denial did not violate Sec. 111.70(3)(a)l, Stats.
As to an April 17, 1991 neeting, the Exam ner concluded that because the
nmeeting was nandatory for Mrris and was disciplinary in nature, Respondent
Nei dl's deni al of Morris' request for representation vi ol at ed
Sec. 111.70(3)(a)l, Stats.

Al though he deternmined that "the instant conplaint did not plead a uni-
| ateral change violation, nor did the Union indicate at hearing that it was
pur-suing such a claim the Examiner considered the nmerits of a
Sec. 111.70(3)(a)4, Stats. allegation contained in the Conplainants' post-
hearing brief. The Exanminer dismissed this allegation on its merits based on
his determination that the Respondents had not altered the status quo in effect
as to discipline. T

To renedy the prohibited practices found, the Exam ner concluded that
rei nstatenent and back pay were not warranted and that a cease and desist and
noti ce posting order was sufficient.

The Parties' Positions on Review

In their initial brief, Conplainants assert the Examner erred by
concludi ng that Respondents had not violated Sec. 111.70(3)(a)4, Stats. by
failing to utilize the progressive disciplinary procedure contained in the Gty
of Monroe's Rules and Regulations when disciplining Gaulrapp and Morris.
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Conpl ai nants argue the record establishes that the Rules and Regul ations had
been followed by the Uility in the past and that the enployes reasonably
believed that the Rules and Regul ations applied to them Because the enpl oyes
thus had a right to rely on the Rules and Regul ations, Conplainants contend
that the Wility's failure to follow them here constitutes an unilateral change
and therefore violated Sec. 111.70(3)(a)4, Stats.

Turning to Gaulrapp's suspension and Morris' suspension and discharge,
Conpl ai nants argue that several of the Examiner's Findings should be nodified
to better reflect the record as to Mrris' conduct. As to the Examiner's
reasoni ng, Conplainants assert it is flamed in tw respects. First,
Conpl ai nants assert that the Respondent Wility is clearly responsible for the
conduct of its agent, Respondent Neidl. Thus, contrary to the Exam ner's
reasoning, Neidl's hostility is attributable to his principal, Respondent
Uility. Conplainants contend that this is especially true where, as here, the
enpl oyer has adopted its agent's actions as its own wthout any apparent
i ndependent consideration of his recomrendations. Secondly, Conplainants argue
that the Exam ner dodged the issue by sinply concluding that because the
incidents cited to support discipline occurred, said incidents provided the
basis for the discipline in question. Conpl ai nants assert that the Exam ner
should have concluded that although the incidents occurred, they did not
provide a reasonable, rational basis for discipline and thus were pretextual.
G ven the pretextual nature of the asserted basis for discipline, Conplainants
argue the Exam ner should have concluded that Neidl's aninmus toward | awful
concerted activity played a role in the discipline of Gaulrapp and Morris.
Theref ore, Conpl ainants contend that the Comm ssion nust reverse the Exam ner
in this regard and conclude that the discipline of the two enployes violated
Sec. 111.70(3)(a)3, Stats.

Turning to the denial of Mrris' request for union representation,
Conplainants initially argue the Examiner erred by concluding that Respondent
Uility was not responsible for Respondent Neidl's denial of Morris' requests
for union representation. Conplainants further urge the Comm ssion to reverse
the Examiner's determ nation that the denial of union representation at the
April 9, 1991 Uility Board neeting did not violate Sec. 111.70(3)(a)l, Stats.,
because Morris was not conpelled to appear before the Board. In this regard,
Conpl ai nants argue that although existing Conm ssion precedent supports the
Exami ner's conclusion, the Commssion should use this case to reexam ne
exi sting precedent and conclude that when an enploye is offered and accepts the
opportunity to attend a nmeeting which nmay reasonably be expected to affect the
enpl oyer's decision regarding disciplinary action, the enploye is entitled to
uni on representation.

As to the issue of renedy, Conplainants assert that even if the
Conmi ssion affirns the Exanminer's decision in all respects, Respondents' deni al
of Morris' request for union representation forns a sufficient basis for a
rei nstatement and rmake-whole renedy. Thus, Conplainants argue that the
Examiner's failure to award such a renedy in this case was error.

In their responsive brief, Respondents urge the Commission to affirmthe

Examiner. As to the Conplainants' request that the Conmi ssion nodify certain
Exam ner Findings, Respondents contend that the record fully supports the
Examiner's Findings. 1In this regard, Respondents assert that the record anply

supports the Examiner's determnation that hostility toward |awful concerted
activity played no role in Respondents' decision to discipline Mrris and
Gaul rapp. As to both enployes, Respondents argue the record establishes that
the enployes engaged in conduct which provided a reasonable basis for
di scipline.
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Turning to the question of whether Mrris was inproperly denied access to
uni on representation, Respondents initially argue that the Exam ner erred to
the extent that he found a right to representation to exist where the neeting
was not investigatory in nature. However, assuming the Examiner correctly
applied the law, Respondents assert that the expansion of the right to union
representation sought by Conplainants herein is not warranted and should be
rejected. Further, should the Commission affirm the Exam ner's conclusions as
to the denial of representation on two occasions, Respondents argue that said
violations do not warrant a back pay or reinstatement renedy. In this regard,
Respondents contend there has been no showi ng that Mrris was harmed in any way
by the denial. Thus, the renmedy inposed by the Exami ner is appropriate.

As to the Sec. 111.70(3)(a)4, Stats. allegation, Respondents contend that
this matter is not properly before the Conm ssion because the allegation was

not pled in the conplaint. Shoul d the Conmission erroneously consider the
nerits of the allegation, Respondents urge the Commission to affirm the
Exami ner's dismssal. In this regard, Respondents argue the record clearly

establishes the Wility never adopted the Cty of Mnroe Rules and, further,
that because no enploye had ever been disciplined prior to this dispute, no
disciplinary practice existed. Thus, Respondents assert that there has been no
showi ng of a unilateral change.

G ven all of the foregoing, Respondents urge the Conmmission to affirmthe
Examiner in all respects.

DI SCUSSI ON

Qur Oder reflects the nmodifications of the Examiner's decision we find
appropri ate. Before discussing the allegations of the conplaint, we note the
foll owi ng anendnents to his Findings.

W have revised Examiner Finding 18 to reflect our view that although
Neidl's diary entry denonstrates a belief that Gaul rapp was cul pable, Neidl did
not advise Gaulrapp of his belief. In this regard, we note that Gaulrapp's
testinony on the subject is unequivocal (Tr. 11/6/91 p. 179) while Neidl's is
sone what contradictory (Tr. 1/14/92 pp. 44-46, 157-158).

Fi nding 22 has been revised to nore precisely reflect the content of the
conversation between Mrris and Ms. Frye (Tr. 11/18/91 pp. 139-140).

Fi nding 24 has been revised to contain the specific tine frame when Neidl
| earned of Mrris' phone calls to Plynouth (Tr. 1/14/92 pp.70, 172-173, 181-
183) .

Finding 27 has been revised to reflect the involvenent of enployes,
including Morris, in the renmodeling planning (Tr. 11/6/91 pp. 101-102, 104-
106) .

Finding 30 has been revised to nmore accurately reflect the substance of
t he conversation between Neidl and Mrris on March 25, 1991 (Tr. 2/19/92 pp. 81-
84).

W have revised Finding 34 to nore conpletely describe the substance of
an April 8, 1991 conversation between Neidl and Morris (Tr. 2/19/92 pp. 89-90).

Lastly, we have nodified ultinmate Findings 44-46 and 48 consistent wth
our reversal of certain Exam ner Concl usions of Law.

Turning to the allegations of the conplaint, we look first at the

-16- No. 27015-B



guestion of whether Morris' suspension and discharge were based, at least in
part, on hostility toward Morris' |lawful concerted activity. The Exam ner
concluded that Mrris' discipline was based entirely upon Mrris' conduct as an
enpl oye. W conclude the Exami ner erred when reaching this conclusion and we
have reversed his decision in this respect.

The Exam ner essentially reasoned that because the six bases for
discipline cited by Respondents 3/ all related to incidents which occurred or
to the subjective but rational beliefs of Respondent Neidl, these bases were
not pretextual and thus formed the exclusive basis for Respondents' actions.
W find that the six bases cited provide only part of Respondents' notivation
and that Respondent Neidl's hostility toward the lawful concerted activity of
Morris played a role in the Mrris discipline.

In our view, the evidence of Neidl's hostility toward |awful concerted
activity is pervasive. 4/ As found by the Exam ner, Neidl's relationship with

3/ 1.Being disruptive to the workplace and not being a team pl ayer;
2. Failing to wear safety glasses while using a cutting torch;
3. Asserting seniority in relation to another enploye and preventing
that enploye fromlearning different jobs;
Cont i nued
3/ Conti nued
4. H s tel ephone calls to Plynouth;
5. Interfering with an electrical contractor who was working for the
Uility;
6. M xing different brands of water meter conponents.
4/ In his nenorandum the Exam ner summarized the evidence of hostility

presented by the Conplainants as foll ows:

1.Neidl's clashes with the Plymouth Uilities union, which is also
represented by AFSCME, over grievances (Finding of Fact 8);

2. Neidl's threatening the union steward at the Plynouth Uilities
wi th charges of insubordination unless he "lay |low' on a particular
grievance (Finding of Fact 8);

3. Neidl's saying he was going to get rid of the union in Plynouth
(Finding of Fact 8);

4. Neidl's telling the enployes when he first arrived at the Mbonroe
Uility that it was "his way or the highway" (Finding of Fact 9);

5. Neidl's telling Morris that the union would not run the Wility
(Fi ndi ng of Fact 19);

6. Neidl's telling the Monroe enployes that they did not have a union
(Finding of Fact 13);

7. Neidl's telling Murris that the enployes did not have a union, only
a bargaining committee (Finding of Fact 32);
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t he enpl oye uni on when enpl oyed by the Plymouth Uility was narred generally by
conflict and specifically by a threat to a wunion official in response to
grievance activity and by a vowto get rid of the union. However, in our view,
the Exam ner understated the inpact of this evidence on the case before him
The Examiner correctly noted that hostility toward | awful concerted activity in
Pl ymouth does not in and of itself establish hostility toward |awful concerted
activity in Monroe. However, where, as here there is anple evidence that the
sane hostility exists toward the |lawful concerted activity of Mnroe Wility
enpl oyes, the activity in Plynouth serves to enhance the probability that the
Monroe hostility played a role in Neidl's disciplinary actions against Mrris.
The pattern of conduct is indicative of feelings of sufficient strength to
provide at |least a partial notive for disciplining Mrris.

Simlarly, we find that the Exam ner understated the inpact which his
Findings as to Neidl's Mnroe hostility should have had upon his analysis.
While he correctly concluded that Neidl's threat to Mrris regarding a
potential suspension grievance (Finding 32) was direct evidence of hostility
toward Morris' lawful concerted activity (and an independent violation of
Sec. 111.70(3)(a)l, Stats.) he chose not to rely on Neidl's coments to
enployes that "they did not have a wunion" (also independent violations of
Sec. 111.70(3)(a)l, Stats.) as part of his analysis. W are satisfied that in
the context of the record as a whole, these remarks are additional indications
of the depth of Neidl's hostility toward | awmful concerted activity.

As noted by the Court in Enploynent Relations Departnment v. WERC, 122
Ws.2d 132 (1985), determining whether illicit hostility played a role in a
disciplinary decision is difficult, particularly where the enployer has
establ i shed the existence of the events which it asserts forned the exclusive
basis for the discipline:

The WERC in this case explains,

As the key el enent of proof involves the notivation of
(the enployer) and as, absent an admi ssion, notive
cannot be definitively denonstrated given the
i npossibility of placing oneself inside the mnd of the
deci si onmaker, (the enpl oyee) must of necessity rely in
part upon the inferences which can reasonably be drawn

from facts or testinony. On the other hand, it is
worth noting that (the enployer) need not denonstrate
"just cause' for its action. However, to the extent

that (the enployer) can establish reasons for its

8. Neidl's telling Morris he didn't care if Mrris was president of
the (local) wunion, it would still be difficult for Mrris to
(continue) to work at the UWility because he (Neidl) was the boss
(Fi ndi ng of Fact 38);

Cont i nued
4/ Cont i nued

9. Neidl's telling Morris that if he didn't |ike what was happening,
he could go cry to his "fucking union" (Finding of Fact 27); and

10. Nei dl's telling Morris t hat he shoul d not push a
conpl ai nt/gri evance over his suspension (Finding of Fact 32).
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action which do not relate to hostility toward an
enpl oye's protected concerted activity, it weakens the
strength of the inferences which (the enployee) asks
the (VERC) to draw.

Here, as evidenced by the Examiner's resolution of this issue, the presence of
job performance conflict between Mrris and Neidl as well as Mrris' tel ephone
call weaken the inference that Neidl's hostility played a role in the
di sci plinary deci sion. However, as discussed earlier herein and particularly
as evidenced by Findings 8, 13, and 32, we find Neidl's hostility to be so
strong that it inevitably played a role in Mrris' suspension and discharge.
Thus, we have reversed the Examiner in this regard and found a violation of
Sec. 111.70(3)(a)3, Stats., and derivatively, Sec. 111.70(3)(a)1l, Stats.

W also reverse the Examiner as to the issue of whether Gaulrapp's
suspension was based at least in part upon Neidl's hostility toward | awful
concerted activity of enployes. W acknow edge that the existence of the
events relied upon by Respondents for the suspension and the time gap between
the suspension and the end of Gaulrapp's tenure as Union head both |essen the

strength of the inference that illicit hostility played a role. However, as
with Morris, we are satisfied that Respondent Neidl's hostility was so strong
that it was a partial notive for the suspension. Thus, we have found a

Sec. 111.70(3)(a)3, St at s. and a derivative Sec. 111.70(3)(a)l, Stats.
violation in this regard as well.

W now turn to the issue of whether the Examiner properly resolved the
Sec. 111.70(3)(a)l, Stats. allegations related to denial of Mrris' requests
for union representation.

As to the April 2, 1991 neeting when Neidl denied Mrris' request for
representation, the Examiner nmade the following Finding, which we have
affirmed:

32. The next day, April 2, Mrris had fellow
enploye Don Ml ler acconpany him to Neidl's office.
Before their meeting started at noon, Mrris told Neidl
that if the meeting involved discipline, he wanted
Mller to be present as his union representative.
Nei dl responded: "No, absolutely not. You guys don't
have a union." Neidl refused to permt Don Mller to
be present at the neeting. During the ensuing short
nmeeting, Neidl told Mrris he was being suspended for
three days and that he would get a letter in the nail
that day concerning same. Wen Neidl told Mrris this,
Morris already knew he was going to be suspended
because he had received Neidl's letter a day earlier
than Neidl thought. Neidl then ordered Morris to turn
in his work keys, and told him that he could either
finish out the day or he could go hone right then and
t here. Neidl also told Mrris that the letter would
explain the reasons for the suspension and would
instruct him to report to the Uility office the
following Monday, April 8th. After Neidl finished
speaking, Morris told Neidl that he was not going to
fight the suspension and that he would serve it. He
told Neidl that he wanted to continue working for the
Water Utility, but that he did not know what the union
was going to do with regard to the suspension. Nei dI
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responded to Morris as follows: "You don't have a
union. Al you have is a bargaining committee. Jack,
don't push it."

Cting Waukesha County, Dec. No. 14662-A (Gratz, 1/78), aff'd Dec.
No. 14662-B (WERC, 3/78) which we reaffirned in Gty of MIlwaukee, Dec.
No. 14899-B (WERC, 8/80) the Examiner correctly held that where the neeting is
for the purpose of inposing already determned discipline, no right to repre-

sentation exists. In our view, because the purpose of the April 2 neeting was
to i npose the suspension, no right to representation existed. Contrary to the
Exami ner's analysis, the fact that Neidl concluded the neeting with an illegal

threat does not transform the otherw se appropriate denial of Mrris' request
for representation into a separate additional violation of Sec. 111.70(3)(a)l,
Stats. Thus, we have reversed the Examner in this regard.

Turning to the April 9, 1991 neeting when Neidl denied Mrris' request
for representation, Findings of Fact 34-36 set forth the context in which the
deni al occurred.

34. On Monday, April 8, after serving his
t hree-day suspension, Morris reported to Neidl's office
at 7:30 a.m as he had been instructed to do. He did
not bring a union representative with him this tine
because he was afraid that if he did, this would just
nmake Neidl angry and nmake matters worse. Mrris hoped
that the three-day suspension would be the end of it,
that the whole thing would bl ow over and that he could
get back to work. At this neeting, Neidl informed
Morris that his suspension was extended indefinitely.
He further indicated that he (Mrris) had two options:
resign or be fired. Neidl told him that if he
resigned, the Water Board would not fight his receipt
of unenpl oyment conpensation, while if he was fired the

Boar d woul d fight hi s receiving unenpl oynent
conpensation. Morris did not respond to either of the
alternatives Neidl presented. Neidl also instructed

Morris to stay away from the Water Wility and its
enpl oyes. Neidl also told Mrris that the Uility
Board would be discussing his enploynent status at
their meeting the next night, April 9th, and that he
could attend the neeting if he wanted. Nei dl nade it
clear to Mirrris that he intended to recommend to the
Uility Board that Morris be termnated. At sone point
during this meeting the telephone calls to Plynouth
were al so discussed. Morris apologized to Neidl for
the calls he had nade but advised Neidl that he had not
called Neidl's wife or father-in-law. Neidl responded
by telling Mrris he was not accusing Mrris of making
those calls.

35. After the above-referenced nmeeting, Morris
called Bernfeld and rel ayed what had happened to him
Bernfeld told Morris that he was unable to attend the
schedul ed April 9 Board neeting, so he (Morris) was to
take Don Mller with him find out what the specific
charges against him were, and then set up another
neeti ng where he could have representati on and have his
co-workers testify on his behalf.
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36. Morris went to the Board neeting on
April 9, 1991. Don Mller acconpanied him as a
representative of the union. Wen it canme to that part
of the agenda concerning Mrris, Neidl came out into
the hallway to call Mrris into the neeting. At that
time Mrris asked Neidl if Mller could attend the
neeting as his union representative. Neidl said "no"
and refused to permit MIller to attend the meeting. No
one from the Board heard this exchange or was aware
that Morris' request to have MIller present had been

denied by Neidl. Morris then went into the neeting
unacconpani ed. In the meeting, Neidl told Mrris he
could have his say. Morris then nade an initial

statenent wherein he thanked the Board nenbers for
their time, apologized for any-thing he m ght have done
that was inappropriate, told the Board that he did not
feel he had done anything to deserve the treatnent he
was receiving and said that he would never
intentionally do anything to harmthe Uility. Morris
then stated that he was not aware of the specific
charges against him Nei dl responded: "You already
know what they are.” Mrris replied that he only knew
of the charge regarding the incident with Roger Blum

At this point, Neidl handed Mrris the six witten
charges he had prepared while Mrris was suspended
(i.e. those contained in Finding of Fact 33). After
giving the six charges to Mrris, Neidl told Mrris to
state his defense against each one. At this point
Morris asked if he could be given sone tine to read
over the charges because this was the first time he had
seen the witten warnings. Board nenber Robert Collins
then asked Morris if this was the first time he had
seen the charges, to which Mrris responded that it

was. Collins then indicated that Mrris was entitled
to see the charges against him The Board then
directed Neidl to neet with Mrris and show him the
char ges. From that point, there was no further

di scussion of any of the specific charges. Morris then
told the Board that he would |ike another neeting where
he could have his co-workers testify on his behalf and
be represented by his union. At this point, Morris
asked what his enploynent status was and Neidl
responded that his suspension was extended and that he
would get a certified letter the following day that
would direct him to return Wdnesday, April 17th, to
find out what the Board had decided to do. After
Morris left the Board neeting, the Board did not take
any action against himthat night.

Appl yi ng existing Comm ssion precedent, the Exam ner properly concluded that
because Morris was not conpelled to appear before the Board, he had no right to
uni on representation. Al t hough Conplainants argue that we should expand
existing representational rights to cover situations such as the April 9
nmeeting, we find no persuasive basis for doing so. Thus, we have affirmed the
Examiner in this regard. However, we would note that contrary to the
Examiner's stated view, if Respondent Neidl's denial had been inproper the
resultant violation would have been conmtted both by Neidl (the agent) and the
Uility.
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Lastly, Finding 38 details the circunstances surrounding the April 17,
1991 deni al of representation.

38. On April 17, 1991, Morris reported to
Neidl's office at 7:30 a.m Don MIler acconpanied
Morris to the neeting. Before the neeting started
Morris told Neidl that if there was going to be any
further discussion concerning discipline, he wanted to
have M|l er present as his union representative. Neidl
refused stating: "No. This involves nobody but you."
Morris then went into Neidl's office unacconpanied by
MIler. The only people present were Neidl and Morris.
The first thing Neidl did was to turn on a tape

recorder to record what was said. Nei dl then had
Morris sign a statenent acknow edging that he had
received the first letter of suspension on April 1,

1991. Neidl then handed Morris the six witten charges
he had prepared and shown Mrris at the April 9 Board
meeting. Neidl indicated that he wanted Morris to read
the six witten charges and sign them Morris asked
him what he was signhifying by signing the charges,
whereupon Neidl told himthat by signing them he was
signifying he had read them wunderstood them and
agreed with them Morris refused to sign any of the
witten charges. Neidl thereupon verbally read each of
the six charges con-tained in Finding of Fact 33 to
Morri s. After Neidl read each one, a discussion
ensued concerning sane. Wen all six charges had been
di scussed, Mrris asked Neidl why he had not received
any witten warnings prior to being suspended in
accordance with the Gty's rules. Neidl responded that
the Uility did not follow the City's rules. At sone
point during the meeting Neidl turned off the tape
recorder which had been on until then. After he turned
off the tape recorder he told Morris: "I don't care if
you're the president of the union." He then told
Morris that even if the Board reinstated him in his
enpl oynent, it would be difficult for himto work at
the Wility because he (Neidl) was still the boss. As
the nmeeting ended, Neidl tried to get Morris to resign.
Mrris refused to do so. After Mrris refused to
resign, Neidl indicated he was going to have to get the
Board together for another nmeeting to decide Morris'
enpl oynent st at us.

As noted in the Finding, the neeting was conpulsory for Mrris and the charges

agai nst him were discussed. Thus, we conclude that the mandatory April 17
neeting was sufficiently investigatory in nature to generate a right to union
representation. Thus, Neidl's denial of Mrris' request is violative of

Sec. 111.70(3)(a)l, Stats. and we have found such a violation as to both Neidl
and the Wility.

Finally, we examne the Sec. 111.70(3)(a)4, Stats. allegation first
rai sed in Conplainants' post-hearing brief to the Examiner. Under the holding
of Ceneral FEectric v. WERB, 3 Ws.2d 227, 241-246 (1957) it is inproper to
decide issues as to which all parties have not been apprised and heard.
Conpl ainants' notion at the end of the hearing to anmend the conplaint to
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"conform to the evidence presented" is not sufficient to nmeet the GCeneral
El ectric standard, particularly when viewed in light of the subsequent exchange
bet ween counsel at pages 155-156 of the February 19, 1992 hearing transcript.
Thus, we have dismssed this allegation without reviewing its nmerits.

To remedy the prohibited practices found, we conclude a reinstatenent and
make whole renedy is appropriate under the facts and circumstances of this
case.

Dated at Madi son, Wsconsin this 28th day of April, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
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