STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

RACI NE PCLI CE ASSOCI ATI ON,

Conpl ai nant, :
VS. : Case 362
: No. 45113 MP-2433
CI TY OF RACI NE, : Deci si on No. 27020-A
Respondent .

Appear ances:
M. Robert K.  \Wber, Hanson, Gasiorkiewicz & Wber, S.C, Attorneys at

Law, 514 Wsconsin Avenue, Racine, W 53403, appearing on behalf of the
M. Scott Lewis, Assistant Gty Attorney, Cty of Racine, Racine Gty
Hal |, Room 201, 730 Washi ngton Avenue, Racine, W 53403, appearing on

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

On January 9, 1991, the Racine Police Association filed a conplaint with
the Wsconsin Enpl oyment Rel ations Conmission alleging that the Gty of Racine
violated Secs. 111.70(2) and (3)(a)3 of the Minicipal Enploynent Relations Act
by certain conduct relating to the pronotion of Oficer Mchael Shel by. The
Conmi ssion appointed Karen J. Mawhinney to nmake and issue Findings of Fact,
Conclusions of Law and Oder as provided in Sec. 111.07(5), Stats. The
Conpl ai nant anended its Conplaint on Decenber 5, 1991, and the Respondent filed
its Answer to the Amended Complaint and Mdtion to Dismiss Conplaint on
January 24, 1992. A hearing was held in Racine, Wsconsin, on February 13,
1992, and the parties conpleted their briefing schedule by May 6, 1992. The
parties supplenented the record on May 12, 1992, by notifying the Exam ner of
facts occurring after the close of the hearing in the matter. The Exani ner has
considered the evidence and argunents of the parties, and now issues the
foll owi ng Findings of Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. The Racine Police Association, called the Conplainant or the
Association after this, is a labor organization with its office at 938 Hayes
Avenue, Racine, W 53405.

2. The Cty of Racine, called the Respondent or the Gty after this, is
a munici pal enployer with its offices located at 730 Washi ngt on Avenue, Raci ne,
W 53403.

3. M chael J. Shelby is an officer with the Racine Police Departnent
since 1975. He has nade several efforts to obtain a pronotion to the position
of Investigator, a position within the bargaining unit. The collective
bargai ni ng agreenent for 1989-1990 contains the follow ng |anguage regarding
pronoti ons:

ARTI CLE Xl 11
Pronoti onal Procedures
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1. Pr onot i onal Procedure: Pr onot i onal
appoi ntments shall be made in accordance with Section
62.13(4), Wsconsin Statutes. An officer who is
pronoted within the bargaining unit shall serve a
probationary period in his/her new position for twelve
(12) nonths following the date of his/her pronotion.
During this probationary period the officer shall be
entitled to return to his/her former position at
his/her former rate of pay if he/she so decides or, if
in the Police Chief's judgnent the officer is not
sufficiently qualified in the position to which he/she
was pronoted, he/she may be returned to his/her forner
position at his/her fornmer rate of pay. The Cty may
be required to show the reasonabl eness of such action
through the grievance procedure. 1In the event that an
officer returns to his/her forner position and former
rate of pay for any reason under the terns of this
Section 1, the officer who filled the position from
whi ch he/she was pronoted shall also automatically
return to his/her forner position and former rate of

pay.

2. Notice of Job Assignment Vacancy or New Job
Position: In the event that a vacancy exists in a job
assignnent within a rank within the bargaining unit,
the City agrees to post a notice of that vacancy at
| east ten (10) days prior to the filling of the vacant
position. Enpl oyees within the rank nmay request on a
form approved by the Police Departnment that they may be
considered to fill the vacancy and the nanme of the
enpl oyee selected to fill the assignment shall be
posted. Any vacancy in the sane job assignnent which
arises within ninety (90) days of any posting may be
filled from the nanes submtted to the original
posting, w thout any reposting of the vacancy.

3. Assignment to "Acting" Position: In the
event that it is necessary to assign an enployee to an
"acting" position which is higher than his/her regular
pay grade, the enployee selected for such assignnent
shall be that enployee who stands first on the
pronotional eligibility list for the position to which

it is necessary to assign such enployee. If the
enpl oyee standing first on the list refuses the
"acting" assignnent, the enployee standing next on the
list will be chosen for such assignnent. In the event
that an enployee is assigned to an "acting" position,
that enployee wll receive the rate of pay for the

hi gher classification to which he/she is assigned on an
"acting" basis beginning on the sixteenth (16th)
cal endar day follow ng the commencenent of his/her work
in the higher classification. This fifteen (15) day
period shall apply only once in the event of repeated
"acting" assignnents of an enployee to a particular
hi gher pay grade. Such "acting" position shall not be
mai ntained for nore than eighteen (18) nonths or it
shal | beconme a permanent position.

6. Promotion to Grade of Investigator (PH4):
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If a wvacancy occurs requiring the pronotion of an
enployee to the classification of Investigator, an
enpl oyee wishing to take the witten test for such
pronotion nust have at least five (5) continuous years
of experience as a police officer on the Racine Police
Depart nent. Thereafter the enployee will be pronoted
from a pronotional eligibility list set up under the
terns of Paragraph 7 of this Article XlII.

7. Conpilation of Pronotional Eligibility Lists
for Gade  of Traffic Investigator (PH3) and
Investigator (PH4): The Association recognizes that
pronotion to the grades of Traffic Investigator (PH 3)
and Investigator (PH4) requires specialized know edge
of police t echnol ogy, adm ni strative ability,
| eadership qualities and the ability to nanage
per sonnel .

The City agrees that, pursuant to Section 62.13,
Wsconsin Statutes, it wll recommend to the Racine
Police and Fire Conmission for pronotion the enployee
who stands first on the respective eligibility list for
the said position. Position on the eligibility Iist for
the grade of Traffic Investigator (PH3) and for the
grade of Investigator (PH4) shall be determ ned by the
nuneri cal conposite score, such conposite score being
determined by the addition of the witten test score
and one-half (1/2) point for each conplete year of
continuous service since the date of appointnent as an
officer on the Racine Police Departnent. Conpl ete
continuous years of service shall be calculated to
January 1 imediately prior to the admnistration of
the witten test in even nunbered years.

Primary List: Al officers who achieve a grade
of seventy-five percent (75% or higher on the witten
exam for a pay grade for which they wish to be pronoted
will receive a conposite score consisting of the sum of
their witten test score and one half (1/2) point for
each conpl ete year of continuous service since the date
of appointment as an officer on the Racine Police
Depart nent. Oficers in this category shall then be
ranked sequentially from highest to |owest based upon
said conposite score.

Secondary List: The next highest twenty-five
percent (25% of the officers taking the witten exam
but scoring less than seventy-five percent (75% shall
also receive a conposite score as set forth in the
pr evi ous par agr aph and shal | al so be ranked
sequentially from highest to lowest on a separate
eligibility list. If the list of eligible officers
score seventy-five percent (75% or above on the exam
beconmes exhausted, this secondary pronotional |ist
shall then be used to award pronotional opportunities
whi ch may ari se.

The pronotional lists described above shall
remain in effect until a new list is prepared follow ng
the adm nistration of another witten exam nation.
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The contract

8. Police and Fire Commission |Interviews: The
pronotional candi date being recommended by the Chief
for pronotion may, at the option of the Conmi ssion, be
interviewed by the Racine Police and Fire Conmission
prior to its consideration of this recomendation for
pr onoti on.

9. Witten Test: The witten test for each pay
grade shall be prepared and scored by an independent
testing agency which shall prepare the test based upon
a bibliography of nmaterials determ ned by the Chief of
Police or his designee. The tests shall be
adm ni stered during January of even nunbered years.
The test results shall be opened in the presence of two
(2) Corporation 6/ representatives. The Chief will
make reasonable efforts to provide a bibliography for
pronoti onal exans at |east six (6) nonths in advance of
the date of the exam The parties recognize that the
funding process of the Police and Fire Commi ssion nmay
prevent conpliance with that schedul e.

al so includes the follow ng grievance procedure:
ARTI CLE VI I |

Gi evance Procedure

4. Settlenent of &ievance: Any grievance
shall be considered settled at the conpletion of any
step in the procedure, if all parties concerned are
mutual |y satisfied. Di ssatisfaction is inplied in
recourse fromone step to the next.

6. Steps in Procedure:
Step 1.

The enployee, alone or with not to exceed two
(2) Corporation representatives, shall deliver his/her
grievance in witten form to his/her regular shift or
division Commander within fourteen (14) cal endar days
after he/she knew or should have known the cause of
hi s/ her grievance. In the event of a grievance, the
enpl oyee shall perform his/her assigned work task and
grieve his/her conplaint later. The enployee's regular
shift or division Commander shall, within seven (7)
cal endar days, inform the enployee of his decision in
writing.

Step 2.

If the grievance is not settled at the first

6/

The

Racine Police Association's name was previously

the Racine

Policenen's Professional and Benevol ent Corporation, and references to
the Corporation are synonymous with the term Associ ati on.
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step, the enployee and/or the Corporation, within five
(5) working days after the witten decision of the
shift or division Commander in Step 1, shall subnmit the
witten grievance to the Assistant Chief of Police.

The Assistant Chief or his designee will review the
record and further investigate the grievance. At the
request of either party, a neeting will be held at this

Step for the purpose of discussing possible resolution
of the grievance. The participants in such a neeting

shall include the aggrieved, alone or wth not to
exceed two (2) Corporation representatives. The
Assistant Chief will informthe aggrieved enpl oyee and

the Corporation in witing of his decision wthin
fourteen (14) calendar days after receipt of the

gri evance.
Step 3.

If the grievance is not settled at the second
step, the enployee and/or the Corporation, within five
(5) working days after the witten decision of the
Assistant Chief in Step 2, shall submt the witten

grievance to the Police Chief. The Chief or his
designee will review the record and further investigate
the grievance. The Chief will inform the aggrieved

enpl oyee and the Corporation in witing of his decision
within fourteen (14) cal endar days after the receipt of
the grievance.

Step 4.

If the grievance is not settled in the third
step, the subject matter of the grievance may be
appeal ed as follows within five (5) working days after
the witten decision of the Chief. |If the grievance is
covered by Section 62.13(5), Wsconsin Statutes, if may
be appealed to the Police and Fire Commission in
accordance with Section 62.13, Wsconsin Statutes. If
the subject matter of the grievance does not involve
the subjects set forth in the previous sentence, it may
be appealed to arbitration within five (5) working days
after the witten decision of the Chief.

4. Shel by was pronmoted to the position of Investigator in February of
1985 and was denoted in Novenber of 1985 to patrol officer for a violation of

work rules. Shel by took the exam for the Investigator position again in
January of 1988 and stood second on the eligibility list for pronotion to
I nvesti gator. Jerry Baldukas was first on the eligibility Iist. When two

vacancies for Investigators occurred in April of 1988, Police Chief Karl Hansen
recommended Bal dukas and Shelby to the Police and Fire Conm ssion. The PFC
pronot ed Bal dukas but not Shel by. The next vacancy occurred on May 20, 1988,
and Hansen did not reconmend Shel by, because the PFC was nade up of the sane

people that rejected the recomendati on of Shelby the previous nonth. Hansen
recommended the officer next in line on the eligibility list, Marty DeFatte,
who was unable to serve because he was off duty and on a suspension. Hansen

had al so recommended to the PFC that DeFatte be terminated, but the PFC did not
term nate DeFatte. The PFC rejected DeFatte for pronotion and pronoted the
next officer on the list, Erdnmann. The next vacancy occurred COctober 4, 1988,
and Hansen recommended Fellion, who was promoted by the PFC. Hansen did not
reconmend Shel by, again because the nakeup of the PFC renmi ned the same as the
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body that rejected himearlier that year. Qher than Shelby and DeFatte, the
PFC has al ways pronoted the individual recomended by the Chief for pronotion.

5. Shel by grieved his lack of pronotion in 1988, and the City and
Associ ation proceeded to arbitration on the issue before Arbitrator G| Vernon.
Arbitrator Vernon denied the grievance in an award dated July 31, 1989. An
appeal of Arbitrator Vernon's award was made to Grcuit Court in Racine County,
and Judge Emmanuel J. Vuvunas ruled on June 15, 1990, to affirm Arbitrator
Vernon on the issue of the failure to pronote Shelby but remanded the matter
and ordered that Shelby's nanmed be placed before the PFC on at |east three
occasions to conpensate him for the occasions when his name should have been
pl aced before the PFC but was not.

6. In 1989, the makeup of the PFC had changed, and Hansen reconmmrended
Shel by and DeFatte in June of 1989 for pronotions. The PFC denied both of
them and pronoted Oficers Kuzia and Mooney to acting positions, due to the
fact the Gty and the Association were waiting for the results of the Vernon
Award which could have awarded an I|nvestigator position to Shelby. Hansen
recommended Shel by and DeFatte again on Decenber 6, 1989, and the PFC rejected
both of them and pronoted O ficer Payne. The list then expired in January of
1990.

7. In January of 1990, a test was given to establish an eligibility |ist
for Investigator positions. The test was scheduled for January 10, 1990, at
9:00 aam in the auditoriumof the Police Departnent. Shelby arrived |late and
was allowed to take the exam two days later. He placed first on the
eligibility list but his nane later deleted from that list after two other
officers grieved the Chief's decision to allow Shelby to take the test at a
|ater date. Shelby then grieved the removal of his name fromthe eligibility
list, and the grievance went to arbitration before Arbitrator R chard B.
Bil der, who sustained the grievance on July 23, 1991. The parties nade an
exhaustive record before Arbitrator Bilder, and chose not to relitigate all the
facts for the record in this case. The relevant portions of the Bilder award
foll ow

FACTS
Under Article XliII, Section 9 of the Agreenent
between the parties, a witten test for Investigator,
given by an independent testing agency, wll be held
"during January of even-nunbered years.” On Novenber

3, 1989, Karl Hansen, Chief of the Racine Police
Departnent, posted an announcenent that the next
I nvesti gator exam would be "during January of 1990."

The notice was reissued and reposted on Novenber 10,
1989, addi ng sone additional information concerning the
test for Lieutenant which would be held shortly
thereafter. On  Novenber 29, 1989, the Departnent
posted a Special Oder announcing that the exam for
Investigator would begin at 9:00 a.m on Wdnesday,
January 10, 1990, which was a nornmal work day for the
Departrment, and would last for two hours. The order
remai ned posted until January 13, 1990. The Gievant
intended to take the Investigator exam and there is no
guestion but that the Gievant knew in advance of the
exam s starting tinme and duration.

On January 9, 1990, the day before the exam the
Grievant worked his normal 7:00 a.m to 3:00 p.m first
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shift. He additionally participated in a honicide
investigation and was present at an autopsy of the
murder victim which required his working later than
usual . He punched out at 7:37 p.m the evening of
January 9, 1990, having worked 4.6 hours of overtine,
and arrived at his honme about 8:00 p.m that evening.
Wien the Grievant arrived home, he discovered that his
basenent sunp punp had nal functi oned. Consequently, he
spent until about 9:30 p.m nopping or cleaning up the
basenent and went to bed about 10:30 or 11:00 p.m

According to the Grievant's testinony, he got up
at 5:50 a.m on January 10, 1990, the date of the exam
He testified that, at 6:10 a.m, he called his
Supervi sor, Sergeant David Beranis and explained his
situation regarding his basenent. He says that
Sergeant Beranis advised him that sufficient nanpower
existed so that the Gievant could finish cleaning his
basenent by taking several hours of conp time but that
neither the Gievant nor the Sergeant nentioned the
exam in that conversation. The Sergeant subsequently
deposed that he had no recollection one way or the
other of the incident. The Gievant testified that he
had at this tinme conpletely forgot about the exam He
waited for the basenent floor to finish drying and put
his patrol uniform in the dryer about 9:00 a.m and
left for work at 10:00 a. m

There is a dispute as to the exact tine of the
Gievant's arrival at work at the Police Departnent
headquarters; the Gievant says it was about 10:30 a.m
and the Gty says it was about 10:40 to 10:45 a.m In
any event, very shortly after his arrival at the
Departnment the Gievant saw and began chatting wth
another officer, Investigator Rick Ladd. Anot her
of ficer, Robin Jacobsen, soon joined them and nentioned
that he had just got out fromthe Investigator's exam
The Gievant then renmenbered the exam checked the
bulletin board and becane upset because he realized he
had forgotten and was mssing it. At this point,
O ficer Jacobsen suggested that there nmight still be
time for himto take the exam

The Gievant thereupon ran down to the police
audi torium where the test was being given. He arrived
there at a tine which is in dispute, but was certainly
no earlier than 10:30 a.m The evidence is also
conflicting and not clear as to what happened next.
According to the Gievant's statenent, he inmediately
went up to the civilian exam proctor, Carol Kiefer,
apol ogi zed for being late, and asked if he could take
the examin the tinme remaining. M. Kiefer said it was
up to Lt. Dennis Hi ggins, who was helping to oversee

the exam but was nonentarily absent. She left and
shortly returned with Lt. Hggins and there was a
discussion as to whether and, if so, where, the

Gievant would be allowed to take the exam

At sone point in these discussions, the Gievant
offered Ms. Kiefer and Lt. Hi ggins explanations of why
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he was late, but there is considerable dispute as to
exactly what he said. The Grievant clains that he said
he had "worked late lat night on an autopsy,"” had had
sone trouble at hone, had asked for conp tine, and had
forgotten the test was that norning. Lt. Hi ggins
clains that he said that he had "worked all night on an
aut opsy. " As  wll be indicated shortly, t he
Departnent's internal investigator, Sergeant Benn,
tal ked, within several weeks of the incident, with M.
Kiefer and other officers present and they variously
recalled the Grievant saying that "I had forgotten the
test was today" and giving a nunber of other reasons
for coming in late including that he had worked Iate,
been at an autopsy, overslept, and taken conp tine.
However, at the hearing itself, sone nonths later, not
only Lt. Hggins, but also M. Kiefer and Sergeant
Purdy, who had taken the exam testified that the
Grievant had said that he had "worked all night on an
aut opsy. "

In any event, there was some discussion about
possibly permitting the Gievant to begin then to take
the test, but this turned out not to be practicable
since Ms. Kiefer had, for personal reasons, to |eave
pronptly at 11:00 a.m, and neither the auditorium nor
any ot her room was i nmedi ately avail abl e or
practicabl e. Ms. Kiefer then suggested that the
Gievant mght be able to take the test on Friday, two
days later, when she had to return to give the
exam nation for pronotion to Lieutenant. However, she
indicated that she would need authority from her
superiors or the Chief of the Department to reschedul e
the test for that tinme.

Lt. H ggins thereupon left the auditorium He
first called the testing agency and obtained its
approval . He then went to Chief Hansen to seek his
per m ssi on. Lt. Higgins testified that he told the
Chief that the Gievant "had worked all night on a
hom ci de and was not able to get there for the test.”
Chi ef Hansen then gave permission for the Gievant to
take the test two days |later on Friday, but asked Lt.
Hggins to verify the Gievant's excuse. Lt. Hi ggins
then called within the Departnment and verified the
Gievant's story that he had worked late on a homicide
the previous day. Lt. Hggins then returned to the
auditorium and told the Gievant and the proctor, Ms.
Kiefer, that the Chief had no problemw th the Gievant
taking the test on January 12, two days |l ater.

That eveni ng, January 10, 1990, the Gievant and
his wife had a social dinner with officers David
Smet ana and Robin Jacobsen and their wves, who were
soci al acquai ntances and both of whom had taken the
test that day. The dinner had been arranged
previously. The Gievant testified that there was no
di scussion of the test, other than that it had
occurred. This testinony was confirned by these
of ficers at the hearing.
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On January 12, 1990, the Gievant took the
Investigator's exam The Gievant passed the exam (the
passi ng grade was 75), receiving a score of 87. This
score was higher than that received by any of the other
of ficers who had taken the exam two days earlier. The
Grievant's score, coupled with his seniority points,
also entitled himto be ranked first on the eligibility
list for pronotion to the position of Investigator,
pursuant to Article XlIIl, Section 7 of the Agreenent.

The pronotion eligibility list for Investigator
resulting fromthe test was published by the Departnent
on January 19, 1990. As required, the Gievant was

ranked first on this eligibility Ilist. As will be
seen, according to the requirements set out in Article
Xill, Section 7 of the Agreenent, the Police Chief

normal ly has to recomrend to the Racine Police and Fire
Conmi ssi on pronotion of the individual who stands first
on the eligibility list as a result of the witten
exam nati on; however, the police and Fire Conmission is
not required by the Agreement to accept the Chief's
reconmendat i on.

On January 12, 1990, the sane day the Gievant
took the test, Chief Hansen asked Lt. Hggins to
further investigate the Gievant's explanation for why
he had been late for the test on January 10. On
January 19, 1990 (the sane day the eligibility list was
publ i shed), Lt. H ggins reported to the Chief that his
i nvestigation showed that the Gievant had left work at
7:37 p.m the evening of January 9, 1990. Lt. Hi ggins'
report concl uded:

A humanitarian decision was nmade in
allowing this applicant an opportunity to
take an exam nation, based on the
expl anati on t hat he suf fered undue
hardship in "working all night" on a case.
Knowi ng Shel by is assigned to days, the
"working all night" would indicate two or
nmore shift periods were worked and the
officer would be under a great deal of
mental fatigue. As it happens, other
officers applied for and took the test
after having actually worked the whole
night long. They got little if any sleep
whil e Shel by should have been well rested
in conparison. The reasoning given was, |
feel a knowingly nade msrepresentation
while our response was valid for the
information given. | would recomend that
a third person, specifically Sergeant
Benn, interview Oficer Celler as to his
understanding of the presentation nade by
Shel by and possibly gain additional nanes
of those present who nay have heard what
Shel by reasoni ng was. He, Sergeant Benn,
may also wish to speak with the proctor
for that exami nation. This would preclude
any clains of false bias for or against
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Shel by in the decision ultimtely nade.

Chi ef Hansen accept ed Lt. H ggi ns’
reconmendat i on and asked Ser geant Benn, t he
Department' s i nternal i nvesti gat or, to further

investigate this matter. On January 23, 1990, Sergeant
Benn reported back to Chief Hansen on "Oficer Shelby's
Pronoti onal Testing" as foll ows:

Li eutenant  Higgi ns' report is unclear
about exactly what O ficer Shelby told him
on January 10, 1990. For this reason, |
cont act ed Oficers CGel ler, Wi te,

Prioletta, Purdy, and the test proctor,
Carol Kiefer, -concerning the statements
that were made by O ficer Shel by.

Oficer Celler i ndi cates he «clearly
recalled Oficer Shelby stating, "I forgot
the test was today." He then heard him

say that he had worked | ate and gave ot her
reasons on why he was comng in to take
the test late.

The proctor stated the test was given
between 9:00 and 11:00 a.m and that she
did not have the authority to reschedule a
test without permssion from her boss or
the Chief of the agency.

Li eutenant Hi ggins was present during this
and then made contact with the Chief and
advised Oficer Shelby and the proctor
that the Chief indicated he did not have
any problems with them rescheduling
O ficer Shel by on Friday.

Oficer Purdy, when interviewed, al so
recalled hearing Oficer Shelby state, "I
forgot about the test," and then referred
to taking conmp tine and oversleeping and
being at an autopsy as a reason for being
| ate.

Oficers Waite and Prioletta both recall ed
officer Shelby comng in late, however,
could not recall what coments he nmade
about being | ate.

The proctor, Carol Kiefer, indicated that
she was busy collecting exans, but
recalled Oficer Shelby coming in at the
closing and meking a conment about being
|ate because of an autopsy. She al so
recalled him making a coment about
calling t he Chi ef and t hen about
forgetting to show up for the test. She
could not recall exactly in what order
these comments were made. She al so
recalled Oficer Shelby stating, "I forgot

-10- No. 27020-A



about the test."

After evaluating all of the statenents, |
feel it is clear that Oficer Shelby was
not lying or msrepresenting statenents to
the proctor or Lieutenant Hi ggins about

taking the test. | feel it is clear that
the reason he was late was that he forgot
about the test. The other comments he
nmade were to explain why he had forgotten
about t he test. Based on t hese
statenents, | do not feel that there is

any evi dence t hat Oficer Shel by
intentionally lied to gain an advantage on
taking the test at a later date.

Li eutenant Higgins' report indicates a
“humani tarian decision” was nade to |et
Oficer Shelby take the test. | feel that

a "quick" decision was nade w thout tine
for sufficient administrative review I
feel that there was tinme in this situation
whi ch woul d have allowed us to put Oficer
Shel by on hold and verify his reasons for
being late and deternmining if they were
accept abl e or unacceptabl e.

In this situation, we accepted a blanket
statenent from O ficer Shelby without
verification and a decision was nade
i medi ately which did not call for
i mredi ate action.

After reviewing this matter, | feel it
would have been within the authority of
t he Chi ef, or Li eut enant H ggi ns

representing him to have denied Oficer
Shelby to take the test on January 10,

1990.

The fact of the matter is at this point in
time, we have to live with the first
decision. | do not feel that there is any

further admnistration action that can be
taken concerning this event.

On January 21, 1990, Oficer R chard Geller, who
had taken the Investigator's exam on January 10, had
ranked second on the examwith a score of 84, and had
ranked ninth on the January 19 pronotion list, filed a
grievance claimng that:

Oficer Shelby was allowed to take this
pr onoti onal exam for I nvesti gat or on
January 12, 1990 in direct conflict with
Special Oder 89-15. The date for testing
for the rank of Investigator was schedul ed
for January 10, 1990. Special Oder 89-15
was i ssued and post ed on 11/ 29/ 89
requiring that those nmenbers interested in
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testing for Investigator would test on
January 10, 1990.

On January 10 at about 10:30 am
Oficer Shelby entered the testing site
during the exam period and stated that he
forgot the test was today and Shel by
requested to start the exam The test
pr oct or advised Shelby that testing
started at 0900 and concluded at 11:00 am
Shel by requested to start the exam at
10: 30 am and continue over after 11;00 am
The proctor stated that there was no one
avail able to watch Shel by during that tine
peri od. Li eutenant Hi ggins contacted the
Chief and was, according to Higgins,
advi sed that Shelby could take the exam on
January 12, 1990. This date was different
from the date that all other candidates
had to test. This action afforded Shel by
an unfair advantage over all the others
testing for Investigator.

Oficer Geller further stated that he believed this was
a grievance because of "past practice and in conflict
with special order 89-15 which nandated the date and

time for testing for Investigator." The renmedy he
requested was "Renove Oficer Shelby's nanme from the
pronotional |ist under Special Oder 90-4."

On January 23, 1990, Oficer Daniel Small, who
had al so taken the Investigator's exam on January 10,
had ranked el eventh with a score of 81, and had ranked
eleventh on the January 19 pronotion list, filed a
simlar grievance simlarly clainmng that:

On 1-10-90, sworn personnel eligible to
take Detective Investigator pronotional

test were to take that test given at 9:00
a.m On 1-12-90, Mchael Shelby was
allowed to take the aforementioned test,

as he had arrived alnmost 2 hours late on
1-10-90. On 1-19-90 the pronotional test

score for Det ecti ve I nvesti gat or

Pr onot i onal Test cane out. M chael

Shel by's nane was on the list nmking him
eligible for promotion to the rank of

Det ective | nvestigator.

Oficer Small alleged that this was a grievance
because:

Witer feels this issue is a grievance as
there was a set day and tine for the
pr onoti onal testing which all sSwWor n
personnel were to abide by. To give one
i ndividual an wunfair advantage of not
taking the test along with other sworn
personnel led to Shelby's name being on
t he pr onoti onal list for Detective
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I nvesti gator.

Oficer Small also asked as a renedy that the City
"Renmove M chael Shelby's nane from list naking him
ineligible for pronmotion to the rank of Detective
I nvestigator."

An Association representative advanced both the
Celler and Snall grievances to Step 1 of the grievance

procedure under the Agreenent, where the Shift
Conmander denied both grievances. |In the meantine, on
January 23, 1990, the Association's Board net to
discuss both the Snmall and GCeller grievances. The

Gievant was invited to the Board neeting. There is
sonme conflict in evidence was to whether officers Small
and Celler were invited. In any event, t he
Association's Board voted not to support Oficer
Small's and O ficer CGeller's grievances.

However, the Association continued to process
the Small and Celler grievances to Step 2 of the
grievance procedure, and, on February 1, 1990, the
Association's President, Oficer R ck Ladd, pursuant to
Step 3, processed both the Snall and Geller grievances
to Chief Hansen. However, Ladd at that tine infornmed
Chief Hansen that the Association was not further
supporting or pressing these two grievances, and that
the Association would "take care" of them

Chi ef Hansen decided, nevertheless, to proceed
to review and investigate Oficer Small's and O ficer
Celler's grievances. Chief Hansen testified that he
decided to accept Lieutenant H ggins' view that the
Grievant had engaged in a deliberate m srepresentation,
rather than that of Sergeant Benn that he had not. The
Chief also sought the review of this matter by the
Racine Gty Attorney's Ofice. Following this review,
the Chief decided to grant O ficer Snmall and Oficer
Celler the relief they sought by renoving Oficer
Shel by from the pronotion |list. Consequently, on
February 8, 1990, Chief Hansen forwarded a proposed
Menorandum of Agreenent formally settling Oficer
Celler's and Small's grievances to these two officers.

The settl enent agreenent provided in relevant part:

The undersigned parties, Cty of
Racine (City), Racine Police Association
(Union), and R chard Celler and Daniel
Small (Gievants), hereby agree that the
following terns and conditions shall
resolve Gievances 90-2 and 90-3:

1. The Union and the Gievants wll
wi t hdraw Gri evances 90-2 and 90- 3.

2. Oficer Mchael Shelby's nanme will be
removed from the eligibility list for the
position of Investigator on the grounds
that he should not have been permitted to
take the test for Investigator (PH 4) due
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to: his failure to nake a tinely
appearance for the exam nation on January
10, 1990, despite clear advance notice
given by Special Oder 89-15, and due to
his msrepresentations to Lt. H ggins as
to t he reasons for hi s untinmely
appear ance.

3. Special Oder 90-4 wll be anended
placing Gievant GCeller eighth on the
eligibility list and Gievant Small tenth
on the eligibility list.

Oficers CGeller and Snall each signed the settlenent

agreenment. The Agreenent had a space for signature by
the Association and they then took it to the
Association's President, Investigator Rick Ladd, who

refused to sign it.

On February 9, 1990, Association President Ladd
confronted Chief Hansen, protesting the Chief's
agreenent to settle the Snall and CGeller grievances and
grant themthe relief sought, where the Association had
specifically indicated to the Chief that it did not
support the grievances. Chief Hansen's reply was that:

"l said (to the Association President Ladd) that it
was advanced to step three, | told himl would take the
grievance route seriously, and if they advance it to
step three, they better be prepared to settle it
because | will do anything | can to settle it."

On February 9, 1990, the CGty's Attorney, Scott
Lewis, sent the Association's counsel, Robert Wber,
two letters articulating the Cty's concerns over
Associ ation President Ladd's refusal to agree to the
settlenent of the GCeller and Snall grievances, and
setting forth the Gty's arguments why the settlenent
agreenent was appropri ate.

On February 13, 1990, the Association board net
again to reconsider the nmerits of the Small and Celler
grievances and reaffirned its January 23, 1990 decision
not to support either of them  Association President
Ladd thereupon sent Chief Hansen the follow ng
menmor andum

On January 23, 1990, the Racine
Police Association Board net. Anong itens
di scussed were grievances 90-2 and 90-3.
It was clear to the Board that the state's
policy permitted the alternative test
dat e. State officials are obviously
convinced of the integrity of their test
and that no unfair advantage is gained
under these circunstances. A review of
the contract reveals no |anguage covering
the factors encountered in this situation.
For these reasons the Board did not
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believe the issue was grievable in the
first pl ace. After addi ti onal
consi deration, the consensus of the Board
was that grievances 90-2 and 90-3 did not
represent the best interests of the Racine
Pol i ce Associ ation as a whol e.
Consequently, the Board voted not to
support the grievances and you were soO
advi sed on repeated occasions.

On February 13, 1990, the Racine
Pol i ce Association board net. Gi evances
90-2 and 90-3 were discussed again. Thi s
was nmade necessary by a "settlenent offer”
advanced by Scott Lew s. The menorandum
of agreenment is incorrectly | abeled. Its
contents were never discussed wth the
Racine Police Association Board nor its
| egal counsel in any form It was not the
result of a negotiated settlenment. It is,
in fact, contradictory with the announced
position of the Racine Police Association
Boar d. For this reason, the docunent was
rejected by Board vote and the position
taken at the January 23rd, 1990 neeting
af firned.

On March 2, 1990, Chief Hansen sent a neno to

Association President Ladd and the nenbers of

Associ ation's Board expl ai ni ng his deci sion.

menmo, titled "RPA Conmunication Concerning Gievances
90-2 and 90-3," despite its length, appear s
particularly relevant to this matter, it is here set
forth in full:

Your |atest communication to ne regarding
the grievances of Oficers Celler and
Smal |  nandates a response to clear up
several m sapprehensions on your part and
the part of the RPA Board.

On February 1, 1990, you presented the
third step of Gievances 90-2 and 90-3 to
ne. Attorney Lewis and | regarded this
action as conclusively presunptive of the
RPA Board's backing of the two grievances.
This is especially true given that in the
past, i ndi vi dual RPA nenbers had to
process their grievance on their own due
to lack of Board support. Now | discover,
via your conmunication, that a decision
had al ready been secretly nade as early as
January 23, 1990 that the grievances were
neritless. I say secretly because
Oficers CGeller and Small, who were quite
upset by the Board's actions, related to
me that they were never contacted by you
or any other Board nenber as to the
Board's position that "the Board did not
believe the issue was grievable in the
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first pl ace." I nst ead, the Board,
including you, processed the grievances
all the way up to the Chief's office
(three steps).

You indicate that the "contents (of the
settl ement agreenent) were never discussed
with the Racine Police Association board
nor its legal counsel in any form" That
is not correct. 1, in good faith, assuned
that the Board was backing both grievances
since the grievances were processed by you
up to this office. Due to this action, |
forwarded the grievances to City Attorney
Joseph Boyle to | ook over. M. Boyle gave
the grievances to Attorney Lew s. He, in
turn, reviewed the grievances and the
results of the subsequent investigation
concerning the Investigator's exam nation.
I had earlier asked for t he
i nvestigation.

M. Lewis determined that Gievants Celler

and Snall had a valid conplaint. | agreed
and directed him to draft a settlenent

agr eenent . W did not initially discuss
the terns of the agreenent with you or the
Board since - once again - we presuned
t hat the nmatter of processing the
grievances to the Third Step was a
nmeani ngful act, and not a sham W asked
the Gievants if the terns of the
settlement were satisfactory. By letter

of February 5, 1990, M. Lew s asked both
grievants to review the settl enent

agreenent, sign it if agreeable, and
forward it to the Board for their

si gnat ur e. Apparently, the grievants
approached you on February 8, and you
refused to discuss the natter. | am
unaware of any other Board nmenber who
agreed to sit down and discuss the natter

with the grievants.

On February 9, you appeared in ny office

regarding the settlenent. You indicated
to ne that the RPA was trying to work with
this office. | pointed out the obvious
fact that this is precisely what | was
doing -- that is, settling two wvalid
gri evances, rather than proceeding to
arbitration. In my opinion, your renarks
to me were one-sided. You ended up
wal king out of my office. The point | am
making is that on February 9, | did
attenpt to "discuss" the grievances and
their resolution wth you, but | was

unabl e to do so.

You further indicate that the "Board voted
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not to support the grievances and you (the
Chi ef) were so advised on repeated
occasions." This statement is not true.
Unl ess, of course, you are contending that
a remark made by you to me that | should
"just deny these grievances and the Board
will take care of it" should have been
taken seriously. | f t hat is your
contention, be advised that | -- not you
or the Board -- make the decision on
whether to grant or deny a grievance.
Further be advised that | do not enter
into secret accords with the Board
regarding any grievance, whet her  the
grievance later turns out to be weak or
without nerit.

On February 9, Attorney Lewis sent two
letters to your counsel articulating our
concerns over your refusal to amicably
settle the two grievances. He furnished
your counsel with extensive docunentation
regardi ng our concerns. The RPA Board net
once again, as your nmeno states, on
February 13. Presumabl y, the Board
di scussed t he rational e behi nd t he
agreement and its wording based on the
information furnished to Attorney Wber.

However , your menmo to me entirely
si desteps the whol e point made by Attorney
Lewis' letters of February 9. The Board

never approached ne, or to ny know edge,
anyone else mentioned in the tw letters
of February 9 and their supporting
docunent at i on. In essence, the Board
refused to investigate the matter any
further, notw thstanding the serious
concerns espoused by nyself and Attorney
Lew s. In fact, you admt that the Board
nerely "affirnmed" its January 23 deci sion.
I note that January 23 is the same day
t hat Gi evant Smal | del i vered hi s
grievance to the RPA Board representative.
It is nost peculiar that the Board voted
down both grievances on January 23, but
the Board then proceeded to process both
grievances to Step 1 the very sanme day
(January 23). A Board representative
received the Step 1 response to both
grievances on January 24, and the Board
then proceeded to process the grievances
to Steps 2 and 3.

Be advised that this office takes the
contract and t he gri evance process
seriously. It is not a gane to be toyed
with. When the Board proceeds to process
a grievance, particularly to Step Three, |
presunme the board is acting in good faith

and is backing the grievances. | will not
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assume that contrary decisions have
al ready been secretly nmade, and | will not
entertain any of f hand remar ks from
i ndi vidual Board menbers as to the nerits
of any grievance or what its resolution
should or should not be. If |I decide to
settle a grievance, | wll expect the
Board to be receptive to ny concerns and
seriously di scuss t he settl enent.
Moreover, if ny decision is based on
matters which have come to light after |
"review the record and further investigate
the grievance" pursuant to Article MII,
Section 6, Step 3, | will expect the Board
to conduct its own investigation and not
summarily reaffirmits earlier position.

On March 7, 1990, the Chief posted an anended
pronotional eligibility list for Investigator. Oficer
Shel by's nanme had been deleted, and all ot her
candi dat es nmoved up one position.

On March 12, 1990, the Gievant filed a
grievance describing extensively and in great detail
his version of the previously described background of
this matter culmnating with the Cty's posting, on
March 7, 1990 of an anmended pronotional eligibility
list with his name del eted, and setting out his reasons
for claimng this to be a grievance, with a nunber of
docunentary attachnents, totaling sonme 32 pages. Wile
the Grievant's statement in his grievance of "Wy this
is a Gievance" is lengthy, it again seens appropriate,
in order to present his and the Association's position,
to set it out here in full:

I have been r emoved from

consi deration for pronotion to

I nvestigator, even though, by the criteria

set forth in the Menorandum of Agreenent,

Article XII, paragraph 9, between the

Cty and the Corporation, | amthe one who

should stand first on the Ilist. M/ test

score is valid. My seniority points are

i ndi sput abl e. I am the victim of a

systematic effort to sabotage ny career

opportunities in order to further the
anmbitions of two grievants who, by the
definition of the contract, are less
qualified, but who are nore in favor wth
t he managenent .

It was alleged by the grievants that
I had "an unfair advantage over all the
others" by taking the test two days later.
The State of Wsconsin says that their
test is not conpromised by a tw day
del ay. Though | was late to the test, a
fact that | am partially responsible for,
I WAS at the site before the tine expired,
and | was prepared to take the test under
adverse conditions. It was the City's
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"humani tari an deci si on", not , as is
alleged, to grant ne an advantage, but to
gr ant me the opportunity to conpete
wi t hout di sadvant age.

The Cty now wi shes to w thdraw that
decision. They cannot. It is inpossible.
I have already taken the test. My score
has been tabulated by an independent
agency and affirned by the Police and Fire
Conmi ssion Chairman. The Gty cannot turn
back the clock to 1-10-90, and nake nme
take the test under the conditions at that
time. If the Cty had second thoughts
about allowing me the makeup test, the
tine to voice their concerns was the tine
between Wednesday norning and Friday
norning, not after the test scores cane
back.

In his first letter of 2-09-90,
Scott Lewis speaks of the inmpact on the
career paths of the tw grievants, an
inmpact that is prenmised on the outside
possibility that nine Investigators mnust
be pronoted to inpact Celler, and eleven
to inpact Small. The fact is, every nane
ahead of them inpacts on their career
paths, but by the terns of the contract,

every nane on that |list deserves to be
ahead of theirs; every one has a higher
nurmerical ranking, including me. | find it

reprehensible that so rmuch concern is
evinced for men who are ninth and el eventh
on the list and probably won't get
pronoted anyway, and no consideration for
the man who is first on the list and is
sure of a position opening. |If ever there
was a blatant display of favoritism this
is it. Their favorites conplain because a
man they can't conpete against fairly,
gets a score better than theirs, and the
city moves that candidate out. In fact,
the Cty was so zealous in their desire to
remove ne, that they started investigating
the grievances BEFORE they were even
fil ed. The report filed by H ggins was
dated 1-19-90, two days before GCeller
filed his grievance. The report from Sgt.
Benn on his findings in this natter, is
dat ed 1-23-90, the day before the
grievances were denied at the first step.

A C Er nst shoul d have had this
information available to him when he
returned his DENIAL of the grievances on
2-01-90. Despite the obvious evidence of
t hese dat es, t he Cty, in its
correspondence, tries to nmmintain the
appearance of acting in a responsive
nmanner. Scott Lewis, in his 2-09-90
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letter, refers to a "valid grievance" and
"subsequent investigation". The Chief's
letter of 3-02-90 refers to forwarding the
"grievances and the results of t he
subsequent investigation® to the Gty
Attorney's office, and that "M. Lews
determined that grievants Celler and Small
had a valid conplaint” and he (the chief)
agr eed. I would think that a man who had
risen to the position of Chief of Police,
and the man who nade the decision to allow
mne to take the test in the first place,
woul d make hi s own det erm nati on,
especially when later in his letter he

wites, "be advised that | ... make the
decision on whether to grant or deny a
gri evance." The step 3 grievance

procedure calls for the chief to "inform
the aggri eved enployee and the corporation

in witing of his decision." Page two of
Appendi x "B" designates the form on which
the reply is to be given. In past
i nst ances when a settl enent was

contenplated on a grievance, the Cty has
contacted the Union to set up a neeting
with all interested parties. Difficulties
with t he Day Shi ft Admi ni stration
contacting Third Shift enpl oyees has
always made this procedure the one of
choi ce. In this instance, however, the
Cty contacted the grievants directly, and
took pains to neet wth them wthout
having a Union Representative present and
wi thout even notifying the Union of the
nmeeting. |If, as the Chief contends in his
letter, the Gty assumed Union support of
the grievances, why was the wusual and
| ogical procedure so radically altered?

Qovi ousl y to pr event t he Uni ons
interference with the Gty's intent to
forward the interests of its favorites.

This is a deliberate violation of Article
IV paragraph 2 wherein the city agrees not
to "attenpt to undermine the Corporation.
Even if the chief's clainmed assunptions
of Union support were valid, and even if
the City was acting in good faith when if
offered the settlenment, when the Union's
position was made clear, verbally on 2-07-
90 and in witing on 2-14-90, the Gty's

"good faith" quickly disappeared. The
Cty still nmade no attenpt to get to the
bottom of the problens. I was still not

contacted by the City's investigators.

The obvious inadequacies in Sgt. Benn's
i nvestigation were not re-exam ned. The
allegations made by GCeller and Small of
unfair advantage were never addressed, nor
were their claims of being ignorant of the
Union's position. The Gty just decides
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t hat, since they can't blane their
persecution of Mchael Shelby on the
Union, they will just do it on their own.

The Chief's secretary posted anended
order 90-4, and ny nane was renoved from
the eligibility [list. Despite the
horrendous inpact on nmy life and career,
they do not even have the commobn courtesy
to notify ne privately before posting it.

They did not even slip a copy of the
order in ny nmailbox after the posting.
Puni shnrent  without due process. The
equi val ent of sentencing a man to prison
wi t hout t here even bei ng a crinme
conmi t t ed. The skul king manner in which
this was done only underscores the Cty's
perfidy in this entire matter.

The Gievant concluded by requesting as his desired
r enedy, "Restore the I nvestigator's pronot i onal
eligibility list to its original form as posted on 01-
19-90 and pronote accordingly."

It subsequently developed at the hearing that
until the date of the hearing, the Association had seen
only the first page of Sergeant Benn's report and not
been aware of its conclusions and had thus assunmed that
the Report had supported Lt. Hggin's view The
evi dence al so indicates that, since the publication of
the anended pronotion eligibility list on Mrch 7,
1990, the top seven officers appearing on that |ist
have been pronoted to Investigator.

(Deleted naterial includes contract and statutory
provisions, as well as argunents of the parties.)

DI SCUSSI ON

The issue in this arbitration is whether the
Cty violated the Agreenent when it renoved the nane of
the grievant, Oficer Shelby, from the pronotional
eligibility list for Investigator published March 7,
1990, and, if so, what is the renedy.

The parties have presented very extensive
argunents on this matter, with lengthy testinony and
briefs. In the Arbitrator's opinion, the issues can
best be address by dividing the discussion into several
subordi nate questions, as foll ows.

1. Was the City required, prima facie, wunder the

express terns of the Agreenent, to include the

Glevant's nanme on the promotional eligibility Tist for

Investigative Oficer published March 7, 19907

The Agreenent provides expressly and in detail
the procedures applicable to pronotion to the grade of
I nvesti gator. Under Article X II1(1), pronotional
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appoi ntments shall be made in accordance with Section
62.13(4), Wsconsin Statutes, which nandates that
certain appointments within city police departnents
shall be made from an eligibility list provided by
exam nati on. Article XI11(6) sets forth the
qualifications for enployees wshing to take the
witten test for pronotion to Investigator and provides
that: "Thereafter, the enployee will be pronbted from
a promotional eligibility list set up under the terms
of paragraph 7 of this Article XIII." Article XII11(7)
establ i shes detailed procedures for the conpilation of
pr onoti onal eligibility Ilists for the grade of
I nvestigator, providing, inter alia:

Article Xlill(a) provides for the administration of the
witten tests for each pay grade, including their
preparation and scoring by an independent testing
agency.

It is undisputed in the evidence that a test for
pronotion to | nvestigator was prepared and admi ni stered
to applicant officers at the Racine Police Departnent
by an independent testing agency on January 10, 1990;
that the Gievant, Oficer Shelby, was permitted by the
Department and testing agency to take that pronotional
test on January 12, 1990; that the independent testing
agency scored his and other officers' exam nations;
that the Gievant's grade was over 75% and that the
Gievant's nunerical conmposite score resulting fromthe
scoring of his exam nation conbined with the length of
his continuous service with the Department was the
hi ghest of any officer taking that Investigator's exam

Neither Article XIIl, nor any other provision of
the Agreenment, expressly sets forth any requirements
for inclusion in the pronmotional list for Investigator
addi ti onal to those of length of service and
exam nation score previously indicated. Nor does
Article XIIl or any other provision of the Agreenent
expressly provide for the renoval of an officer,
otherwise nmeeting the longevity and test score
requi renents for inclusion on the pronotion eligibility
list, fromsuch a list.

Consequently, the Arbitrator finds that, under
at least the express |language of Article X Il of the
Agreement, the Gievant was prima facie entitled not
only to inclusion on the prinmary Tist for pronotion to
I nvestigator, but to the highest position on that list.
The City appears to have acknow edged this prinma facie
contractual entitlenment when it in fact included the
Grievant's nane on the initial pronotional eligibility

list for Investigator issued on January 19, 1991, 7/
ranking himfirst on that |ist.

7/

The year should be 1990.
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2. Could the City, nevertheless, consistent with the
Agr eenent , renove the Gievant's nane from the
pronotional eligibility Tist on the ground that he had
deliberately misrepresented his reasons for being Tate
to the I nvestigator exam nation on January 10, 19917 8/

The City argues that, despite the fact that the
Gievant's examination score and longevity would
normally entitled him to first place on the

Investigator's pronotional eligibility list, it is
entitled to rembve him from that |ist because it
subsequent |y di scovered t hat he del i berately

m srepresented to the Departnment and proctor his
reasons for being late to the Investigator's exam on
January 10, 1991. 9/ The City contends that it was
only because of these deliberate msrepresentations --
in particular, the alleged msrepresentation that he
"had worked all night at an autopsy" -- that a
humani t ari an deci sion was nade to allow himto take the
test two days later than the regular exam date. The
Cty also clains that because of his msrepresentation
and the consequent two days delay, the grievant
obtained an unfair advantage over other officers who
took the test on the regularly assigned day.

The Association, on the other hand, argues that
the evidence shows that the Gievant did not
m srepresent his reasons for being late for the exam
that any msperception by Lt. Higgins or the Chief in
this respect was the result of a msunderstanding or
i naccurate reporting to the Chief and not the
Gievant's fault; that he had in fact not sought any
delay in taking the test but asked only to take it in
the tine remaining, which was his right; that the
proposal that he take the test later was the proctor's
idea rather than his own; that evidence does not
establish that he gained any unfair advantage fromthe
two-day delay in taking the exam and that the Chief
consequently acted arbitrarily, against the weight of
the evidence and without just cause in renmoving his
name from the pronmotional eligibility list for this
al | eged m srepresentation.

The Arbitrator is of the opinion that, under the
circunstances here involved and in view of the evidence
here presented, the action of the Gty and Chief in
removing the Gievant's nane from the pronotional
eligibility list for Investigator was not consistent
with the Agreenent. The Arbitrator reaches this
conclusion for the foll ow ng reasons.

First, as previously indicated, nothing in the
Agreenent expressly provides that the Gty nmay renove
the nane of an otherwi se qualified officer fromsuch a
pr onoti onal eligibility list, ei t her for

8/

9/

The year should be 1990.

The year should be 1990.
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m srepresentation or any other reason, and, in view of
the detailed provisions of Article X I concerning
pronotion, any inplied right to do so cannot be lightly
pr esuned.

It is arguable, however, that the Cty has an
implied right to renove officers from such a list at
| east for reasons which relate directly to the validity
of the criteria expressly stated in Article Xill, such
as the wvalidity or integrity of an applicant's
exam nation score or enployment record. Thus, the City
m ght arguably renove an individual from such a
pronotional eligibility Iist upon proof that a mnistake
had been made in calculating an exam score or service
record, or that the person had cheated on the exam and
that consequently the scores were not valid. In this
case, however, the Chief's stated principal reason for
removing the Grievant's nane fromthe list was that he
al l egedly misrepresented his reasons for being late to

the test, not that he cheated on the test. The
Arbitrator notes, wthout deciding, that such a
col | ateral m srepresentation, i f proven, m ght

arguably, perhaps, be a basis for separate disciplinary
action, or mght arguably, perhaps, be relevant to any
di scretionary type of evaluation otherw se involved in
the overall pronotional process. However, in the
Arbitrator's opinion, there is nothing in the Agreenent
that suggest that such a collateral action, unrelated
to the validity or integrity of the testing process
itself, can appropriately in itself be a basis for
denying an applicant officer the position on the
eligibility list to which the applicant is otherw se
entitled under the clear and expressly stated criteria
set forth in Article XlI1I.

The City appears to suggest, in this connection,
that, by reason of his alleged nisrepresentation and
the consequent delay in taking the test, the grievant
may have gai ned an unfair advantage over other officers
taking the test, either by having additional tine
avai l able for study or by hearing helpful information
about the exam from other officers who took it.
However, the fact that the Gty and testing agency
permtted the grievant to take the test several days
| ater suggests that they did not believe that the
integrity of the test would be conprom sed by such a
del ay; indeed, the Association itself inquired of the
testing agency and was reassured on this point. Wile
the City suggested that the grievant m ght have heard
rel evant information at a social dinner on the night of
January 10 or otherwi se heard sonething of advantage,
the other officers present at the dinner testified

otherwise, and the Cty's evidence was, in the
Arbitrator's opi ni on, at best specul ative and
unper suasi ve. Finally, the Gievant's high score on

the exam was consistent with his high scores on
previous exans for Investigator, and the Cty has not
suggested that it was surprising or not reflective of
his ability regarding such tests. Consequently, in the
Arbitrator's opinion, the weight of the evidence fails
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to establish the Gty's contention that the grievant's
alleged misrepresentation, even if it occurred, by
providing a delay served to give the Gievant an unfair
advant age which conprom sed the validity or integrity
of his test result.

Second, in the Arbitrator's opinion, the Gty
and Chief could not in any event have reasonably
concl uded, by the weight of the evidence before it at
the time the Chief renoved the Gievant from the
pronotional eligibility list, that the Gievant had
deliberately msrepresented his reasons for being late
in order to secure permssion to take the test at a
| ater date. In this respect, the Arbitrator agrees
with the Association that, since the renoval of an
otherwise qualified officer from a pronotional
eligibility list is in the nature of a disciplinary
action, or in any case inconsistent with the express
criteria stated in the Agreenent, the Gty should carry
t he burden of proof in this regard.

The parties argunents and evi dence on this point
are extensive and conflicting. However, the Arbitrator
bel i eves that the weight of the evidence establishes at
least the following points: First, the Gievant was
solely at fault in being late for the exam the
Arbitrator agrees with the Cty that, having posted
notice of the exam it had no obligation to notify or
remind the Gievant further, and he sinply forgot.
Second, the Giievant's tardiness in showing up for the
exam was not part of any deliberate scheme on his part
to secure an extension of time for taking it, but was
sinmply because he forgot it. Third, the wvarious
occurrences of the Gievant's previous evening,
including his comng hone |ater than usual because of
his participation in an autopsy investigation and the
flooding of his basenent, my well have hel ped
contribute to and helped explain why the grievant
forgot the exam however, again, they do not excuse or
relieve him from responsibility for forgetting it.
Fourth, the Gievant showed up at the auditorium test
site only when the tinme allotted for the test was
substantially over and there was, at mpbst, no nore than
30 minutes of the allotted tinme remaining. Fifth, the
Gievant initially requested only that he be allowed to
take the test in whatever allotted tine remained; the
evi dence indicates that the suggestion that he instead
take the test two days later, at the tinme of the
Lieutenant's exam canme from the proctor rather than
the Grievant. Sixth, the Chief specifically approved
the Gievant's taking the test two days later and the
Chief did so after he was consulted on this question by
Lt. Higgins, after the Chief expressly asked Lt.
H ggins to check the Gievant's claim that he had
worked on an autopsy the previous night, and after Lt.
H ggins had checked and gave the Chief such
confirmation. Seventh, the Chief subsequently, first,
asked Lt. Hggins to further investigate the Grievant's
story and then subsequently accepted Lt. Higgins
recommendation that Sergeant Benn, the Departnent's
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i nternal i nvesti gator, conduct such a further
i nvestigation. Finally, Ser geant Benn in fact
conduct ed such an investigation within two weeks of the
occurrence, talked with individuals present at the tine
i ncluding the proctor, and concluded that the grievant
had not engaged in any intentional msrepresentation.

A key issue in dispute concerns, of course, the
aty's claim that t he Gi evant del i berately
m srepresented to Lt. Higgins and the proctor that he
had "worked all night on an autopsy,” or words to that
effect, in order to excuse his lateness and secure
their synpathy for his predicanent and help in doing
sonething about it. However, at the tinme the Chief was
considering this matter, the evidence that the Gievant
engaged in any deliberate msrepresentation appears to
have been at best wuncertain and conflicting. The
Grievant, with support from sone other officers, has
consistently maintained that he said only that he
"worked late on an autopsy,” which was in fact the
case; the evidence is undisputed that he put in 4.6
hours overtime in connection wth an autopsy.
Moreover, the testimony of nost of the persons present
at the incident is that the Gievant clearly admtted
that he had "forgot" the exam although he added
vari ous excuses for doing so. Finally, as indicated,
Sergeant Benn's investigation had specifically reached
the conclusion that the Gievant had not nmde any
intentional msrepresentation, stating that:

"After eval uati ng al | of t he
statements, | feel it is clear that
Oficer Shel by was not | ying or

m srepresenting statenents to the proctor
or Lieutenant H ggins about taking the

test. | feel it is clear that the reason
he was late was that he forgot about the
test. The other comments he made were to
explain why he had forgotten about the
test. Based on these statenents, | do not

feel that there is any evidence that
Oficer Shelby intentionally lied to gain
an advantage on taking the test at a later
time. "

In the Arbitrator's opinion, the Chief should
reasonably have given Sergeant Benn's investigation and
report great weight in his evaluation for several
reasons: First, Lt. H ggins had specifically proposed
such an independent investigation, apparently because
he considered it inportant to obtain an objective
eval uation separate form his own and believed that
Sergeant Benn's report would be regarded as free from
any bias. Second, the Chief hinself accepted Lt.
H ggi ns' suggestion and requested Benn's investigation.

Third, the investigation was conducted by the
Department's own internal investigator, with particul ar
responsibility and conpetence for such investigations.

Fourth, the investigation appears to have been
carefully and responsibly done, and Sergeant Benn, in
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his testinobny at the hearing, appeared a conpetent,

inmpartial and credible officer. Consequently, it is
not clear why the Chief chose not to accept Sergeant
Benn's report and concl usions. The Chief testified

that he decided to rely on Lt. Higgins views, since he
was in charge and present at the tine. But neither the
Chief nor the Gty have otherwi se suggested any
deficiency in or reason for distrusting Sergeant Benn's
report and concl usi ons.

It was, of course, open to the Chief to have his
own personal and subjective view as to events in

guesti on. The Arbitrator finds only that, once the
Chi ef had asked Sergeant Benn to investigate the nmatter
and received his inpartial report that "it was clear

that O ficer Shelby was not |lying or msrepresenting,"
this was objectively at that time the best and npst
wei ghty and credible evidence available to him
Consequently, in the Arbitrator's view, absent other
new and nore credible evidence, the Chief could not
t hereupon, reasonably and thus consistently with the
Agreenent, choose to ignore Sergeant Benn's concl usi ons
and proceed instead, in effect, to penalize the
Gi evant for a msrepresentation  Sergeant Benn
expressly found did not occur.

At the hearing in this matter in late Septenber
1990, nore than eight nmonths after the incident and
Sergeant Benn's investigation, the proctor and several
other officer witnesses testified that the Gievant had
in fact said that he "worked all night on an autopsy."
However, this was in apparent contrast with their nore
cont empor aneous reports to Sergeant Benn during his
investigation in January 1990, shortly after the
occurrence, as reflected in his report and confirmed in
his testinony at the hearing. It is generally
considered that testinmony and recollections elicited
cont enpor aneously with an occurrence are nore likely to
be nore accurate and credible than those nade at a tine
nore remote from an event, and therefore entitled to
greater weight. Moreover, there is no showi ng that the
Chief was aware of this nore recent testinobny -- such
as that of the proctor -- at the tine he made his
decision -- presumably in February or early March of
1990 -- to remove the Gievant's nane from the Iist.
As indicated, the best evidence before him as of that
time appears to have been Sergeant Been's report which
reached the contrary conclusion that the Gievant had
not made an intentional m srepresentation.

Finally, the Cty argues that, if the Gievant
had not, by presenting what it regards as a
m srepresentation of his reason for being late as an
excuse, secured a "humanitarian" decision to take the
test two days later, he would at best have been
permtted to take the test in the allotted tine
r emai ni ng. The City contends that, in this case,
however, he could not possibly have conpl eted the exam
with a passing, much less first-ranking, score; indeed,
the Gty has presented in evidence an extensive
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statistical analysis purporting to show that the
Grievant nust inevitably have failed. The Gievant, on
the other hand, argues that he could in fact have
successfully conpleted the exam in the time renaining
and that the Gty's analysis is wholly specul ative.

Moreover, he points out that he only sought, and was
entitled to, such a chance, and that it was the Gty's
choi ce and decision, rather than his own, that he take
the exam two days later rather than on the day it was
being given. In the Arbitrator's opinion, it is
i mpossi bl e and unnecessary to decide what mght have
happened if the Gievant had been required to take the
test in the time remaining rather than being allowed to
take it two days later. The fact is that the proctor,
rather than the Gievant, suggest the delay, and the
Cty, even if possibly under sone m sapprehension or
m sunderstanding as to the situation, decided that he
should not try to take the test in the tine renaining

but instead take the test two days later. It seems too
late now and unfair to the Gievant to undo this
decision. In this respect, the Arbitrator believes it

is worth recalling Sergeant Benn's appraisal of the
situation. After pointing out that a "'quick' decision
was made without time for sufficient administrative
view," and that the Chief or Lt. H ggins could have
deci ded ot herwi se, Sergeant Benn concl uded: "The fact
of the matter is at this point of time, we have to live
with the first decision.”

3. Was the Cty entitled under the Agreenent to renove
the Gievant's nanme from the pronotional eligibility
[ist as an incident to its settlenent of the grievances
of Oficers Geller and Small?

The City contends that the Chief was entitled
under Article WVIII of the Agreenment to reach a
settlement at Step 3 of Oficers CGeller's and Snall's
grievances, including a settlenent which involved the
deletion of Oficer Shelby's name from the pronotional
eligibility list, and that the Chief could do so
without regard to the Association's position in this
respect or failure to approve such a settlenent. The
Cty argues further that the Association is precluded
or "estopped" fromconplaining of its settlenent of the
Celler and Small grievances since it advanced these
grievances to Step 3, and that its past conduct and
present position supporting Oficer Shelby's grievance
and opposing the settlenent of the CGeller and Snall
grievances is not only inconsistent with its prior
presentation of the Geller and Small grievances but
also in breach of its duty of fair representation of
Oficers CGeller and Small (citing, inter alia, Allen R
Holle v. Bloomer Joint School District No. 1 and
Bl ooner Professional Educators Association, WERC Case
X, No. 22745 WMP-830, Dec. No. 16228-A (Rothstein,
Exam, August 7, 1980).

The Association, on its part, contends that
argument that it could renove the Gievant from the
pronotional eligibility list as an incident of the
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Cty's purported settlement of the CGeller and Snall
grievances was sinply a device by which the Cty sought
to circunvent the absence of any legal basis in the
Agreenent for its taking such action. The Association
argues that the Chief, as well as the grievants Celler

and Small, were well aware of the Association's |ack of
support for t hese t wo gri evances; t hat t he
Associ ation's advancenent of their clains to Step 3
was, as the Chief well knew, sinply a routine

accommodation to its nenbers to avoid any tine-limt
probl ems and could not have reasonably been considered
by the Chief as negating the Association's contrary
position which the Chief well knew, and that this
settlenent was in any event without |egal effect since
such settlements of grievances require approval by the
Associ ati on. In the Association's view, the Cty's
position presents fundanental challenges to its
recognized right to represent its nenbership and
control the grievance process in the general interests
of its menbershi p.

The issue submitted to this Arbitrator is solely
whet her the Gty violated the Agreenent when it remnoved
the Gievant, Oficer Shelby, from the pronotional
eligibility list for Investigator. 1In the Arbitrator's
opinion, this issue can appropriately be determ ned by
the Arbitrator only through his analysis of the rights
of the Grievant vis-a-vis the Cty under the Agreenent.
The grievances of Oficers CGeller and Snall are not
before the Arbitrator and the Arbitrator cannot
appropriately rule on those grievances in thenselves.
As the Arbitrator has previously indicated, it is his
judgnment that the Gievant had nmet the criteria
established in the Agreenent for inclusion on the
pronotional eligibility list for Investigator, and that
the Gty was not entitled, on the grounds of alleged
m srepresentation, to remove himfromthat |ist.

To the extent that the Gty appears to argue
that its settlement of Oficer Celler's and Snall's
grievances provide it an independent basis under the
Agreenent for removing Oficer Shelby from the

pronotional eligibility list -- that 1is, a basis
i ndependent of its msrepresentation claim which the
Arbitrator has not accepted -- the Arbitrator cannot
agree with that position. In the Arbitrator's view,
the Gty could not, through such a purported settl enent
with other officers -- a settlement in which neither
the Association nor the Gievant participated and which
the Association clearly opposed -- deprive the Gievant

here involved, Oficer Shelby, of the right to
inclusion on the pronotional eligibility list to which
this Arbitrator has found him otherwi se entitled under
t he Agreenent. The Arbitrator's reasons for reaching
this judgnent are as follows:

First, the Arbitrator cannot agree wth the
Cty's contention that the Association, sinply by
advancing Oficer Celler's and Small's claim to the
third step, "equitably estopped" itself from not
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continuing to support these grievances or their
settlenent, or that it, consequently, in effect, also
waived its right to support Oficer Shel by' s
entitlement to inclusion on the list and the present
gri evance. The Association presented considerable
evidence that its participation in advancing the Snall
and CGeller clains through Step 3 was sinply a standard
and routine accomodation to the needs of its menbers,
particularly the need for prompt filing under the
Agreenent -- who had the right to pursue a grievance
through Step 3 on their own -- and was neither neant,
nor could be interpreted by the Gty, as necessarily
indicating either its commitnment to continuing to
support the CGeller and Small grievances, or as a waiver
of its support of Oficer Shelby's clains. The
Arbitrator finds this evidence persuasive. The
Arbitrator also finds persuasive the Association's
evidence that, prior to its purported settlenent of the
Celler and Small grievances, the Gty and the Chief, as
well as Oficer CGeller and Oficer Small (who was
married to a menber of the Association's Board), were
fully aware that the Association had twi ce voted not to
support the Small and GCeller grievances; indeed,
Association President Ladd had specifically indicated
to the City and Chief, on several occasions, that the
Association did not support or expect to pursue these
grievances further and did not object to the Gty's
denying them And, subsequently, President Ladd
indicated to the Gty and Chief, in very clear and
i ndeed strong terns, that the purported settlenent of
the Small and Celler grievances were contrary to the
Association's policy and he would not sign it.
Consequently, in the Arbitrator's opinion, the Gty and
Chief could not reasonably have been under any
m sapprehension in this respect or had any "reliance"
i nterest otherw se.

The City also appears to suggest that the
Association's duty of fair representation of its
nmenbers in sone sense required it to pursue Oficer
Small's and Celler's grievances and to participate in
their settlenent, even if such settlenent adversely
affected O ficer Shelby or was contrary to its Board's
judgnment as to the Association general nenbership's
interests as a whole. In the Arbitrator's opinion, if
there were any such issue of fair representation, it
woul d presumably be one between Oficers Celler and
Smal | and the Association, rather than between the
Association and the City and thus not before this
Arbitrator; noreover, it is not clear how the Cty can
appropriately invoke for its own benefit any rights of
Associ ation nenbers vis-a-vis the Association in this
respect. In any event, however, in the Arbitrator's
judgnment, neither the Agreenent nor the general duty of
fair representation require that the Association
support a grievance which it believes is either wthout
basis in a violation of the Agrement or contrary to the
contractual or other rights and interests of its
general menbership, as was clearly the Association's
position in this case. The evidence is persuasive that
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the Association did in fact look into the relative
nerits of the conpeting clains of the Gievant and
Oficers CGeller and Small; that it considered that
there were difficulties in the Celler and Snall
grievances because they did not appear to allege a
violation of the Agreenent; that the Association also
concluded that, on balance, it should support the
Gievant's position rather than that of the other
of ficers because of its continuing concern over the
rigid requirements concerning its nenbers taking
pronotion exans and its strong interest in establishing
a precedent for obtaining a nore flexible and
convenient testing procedure for its nenbers; and that
its position in this regard was not arbitrary or
unreasonable but in pursuit of what it considered the
best interests of its nmenbership.

Second, the Arbitrator cannot agree wth the
Cty's contention that the |anguage of the Agreenent --
in particular, Article VIII, paragraph 6, Step 3 --
recogni zes the authority of the Chief and individual
enpl oyees to settle a grievance without t he
participation and approval of the Association when it
is aware that the Association opposes such settlenent
and regardl ess of the fact that the express intent and
result of the settlenent is to deprive another enpl oyee
of cl ai med cont ract ual entitlements whi ch t he
Associ ation supports. Wile the evidence s
conflicting, the Association has presented considerable
evidence of an established practice under which it
usually participated in and signed such Step 3
settlenents. It has also suggested that the Snall and
Celler grievances, since they did not expressly allege
a contract violation, were in any event not appropriate
for the grievance procedure and settlenent. It is not
necessary, however, for the Arbitrator here to decide
the broad question whether Step 3 settlenents can ever
be nade w thout express approval by the Association.
It isin this case only necessary for the Arbitrator to
decide that Step 3 settlenents cannot validly be
reached w thout Association's approval where, as here,
they are expressly intended to affect the contractual
or other interests of the Association or other
enpl oyees, and the Association has expressly and
clearly made its position and di sapproval known.

In the Arbitrator's opinion, a requirenent that
the Association participate and approve such a
settlement is inplicit, inter alia, both in Article Il
of the Agreenent, in which the Cty recognizes the
Associ ation as the exclusive bargaining agent for the
regular full-time enployees of the Police Departnent,
and in Article WMI11(4), entitled "Settlenent of
Grievance," which provides that "Any grievance shall be
consi dered settled at the conpletion of any step in the
procedure, if all parties concerned are nutually
satisfied." It seens evident that both the Association
and the Gievant in this case, Oficer Shelby, are
"parties concerned"” in any settlement of the Small and
Cell er grievances since this settlenent would, contrary
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to the Association express position and Oficer
Shel by's obvious interests, nandate Oficer Shelby's
removal from the promotional eligibility list for
Investigator. And it is also evident that they are not
"satisfied."

As the Association suggests, the issue involved
potentially has broader ramfications. As noted in
El kouri and El kouri, How Arbitration Wrks (4th ed.
1985) at p.180, n.116, arbitrators have on occasion
dealt wth the question of settlements between
enpl oyers and enpl oyees which appear to conflict with
the collective bargaining agreenent. Wiile the facts
and issues are not directly in point with the instant
matter, Arbitrator Schedler's conmments in Bendix
Corporation, 38 LA 909 (1962), are relevant in this
respect. Discussing the right of an individual
enpl oyee to withdraw or settle the grievance against
the wi shes of the Union under the particular facts and
contract involved in that case, Arbitrator Schedler
notes the absence of precedent but goes on to comment,
inter alia (at .911):

... a Union is expected to represent
equal ly, i nsof ar as possi bl e, t he
interests of all in the bargaining unit.
To do this, a union nust have substanti al
control of the grievance procedure, which
is in turn an integral part of the
adm ni stration of the |abor agreenent.

First, although a grievance once
settled should remain settled, the instant
grievance was not in fact settled as
between the contracting parties to the
| abor agreenent, under which agreenent the
grievance was filed. I see nothing
illogical in permtting an enployee to be
a sort of third-party beneficiary so that
he can file a grievance and at the sane
time refusing to let him be a sort of
third-party obstructionist by settling the
grievance contrary to the desires of the
Uni on.

Fourthly, it is my opinion that, in
t he absence of a cl earl y-expressed
intention of the parties to repose in
i ndi vi dual enployees the full control of
their own gri evances, orderly
adm nistration of the contract and a broad
regard for the Union's responsibility to
provide wuniform representation for all
enpl oyees require that the Union should,

at least in general, have sole control
over decisions as to whether and how far
to process grievances, insofar as the

contract all ows.

See, also, e.g., Fry's Food Store, 44 LA 431, 433-34 (Koven
1965); Driver-Harris Co., 36 LA 251 (Blunrosen 1960); Central
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Franklin Process Co. , 17 LA 142, 145 (Marshall 1951).

For the above reasons, the Arbitrator concludes
that the Cty's purported settlenent with Oficers
Celler and Snall does not change his decision that the
Cty violated the Agreenent when it renoved the
Gievant's nane fromthe pronotional eligibility list.

4. \What is the appropriate renedy?

The Arbitrator has concluded that the Gty
violated the Agreement when it renoved the Gievant,
Oficer Shelby's, name fromthe pronotional eligibility
list for Investigator published March 7, 1990.

The Association requests as a renedy that the
Gievant have full "make-whole" relief, that the
Arbitrator require the Cty to waive any requirenents
for future promotions of the grievant from the
I nvestigator position to higher office, and that the
Cty provide such training as will enable himto catch
up to others who were pronoted ahead of him

The Arbitrator agrees with the Association that
the renmedy should include the City reinstating O ficer
Shel by's nane on the pronotional eligibility list for
Investigator which is currently relevant for the
purpose of pronmotion to Investigator, as well as
restoring him to the first position on that list to
whi ch his conposite score initially entitled him

The Arbitrator also agrees that, as provided in
Article XVI11(7) of the Agreenent, in which the Gty
agrees that "it will recommend to the Racine Police and
Fire Conmmission for promotion the enployee who stands
first on the respective eligibility list for the said
position," the Gty nust, on the next occasion when a
vacancy occurs requiring the pronotion of an enpl oyee
to the classification of Investigator, recomend the
Gievant, since he is the individual neeting that
descri ption.

The Arbitrator notes, however, the position of
Arbitrator Vernon, as confirned in the hol ding by Judge
Vuvanas in Grcuit Court Branch IV, Racine County, in
anot her dispute involving this Gievant occurring in
1989-90 (citation in "Facts" section), that the
Wsconsin Statutes and Agreenents nmke any such
recommendation, and the ultinmate decision whether to
pronote the individual recommrended by the Chief,
subject to the discretion and approval of the Police
and Fire Commission. 1In the Arbitrator's opinion, that
position is correct. Consequently, the Arbitrator
believes it appropriate that he order only that the
City proceed to include the Gievant on the pronotional
eligibility list for Investigator, and, at the first
opportunity, to recommend the Gievant for the position
of Investigator, as required by the Agreenent.

AWARD
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The grievance is sustained.

The City shall restore the Gievant Oficer
Shel by's name to the first (highest) position on the
currently applicable pronotional list for Investigator,
and shall, on the next occasion when a vacancy occurs
requiring the pronotion of an enployee to the
classification of I nvesti gator, recomrend t he
Gievant's nane to the Police and Fire Commission for
such pronotion.

8. Shelby was on the Board of Directors of the Association and active in
union affairs, including negotiations and grievance processing. On January 8,
1990, he was not reelected to the Board but becanme a board nenber again in June
of 1990 due to a vacancy on the Board which is filled by the person who ran for
election and had the |argest nunber of votes but was unsuccessful. For mer
Associ ation President Rick Ladd considered Shelby to be one of the nore active
uni on nenbers even when he was not on the Board. Shelby was active in bringing
conputer operations to the Board's secretarial position and was the only person
who was conputer literate during the first part of 1990. Wile he was not on
the Board for a few nonths in 1990, he renmined responsible for the conputer
functions. The appeal of Shelby's prior grievance heard by Arbitrator Vernon
was pending during the first part of 1990. Ladd served as Association
President from 1988 to January of 1992, and he characterized the |abor
relations between the Gty and the Association as very strained and adversari al
during the nonths of January and February of 1990. Chief Hansen was not aware
of Shel by's absence from the Association's board of directors during 1990, and
is not certain who is on the Board.

9. On February 9, 1990, Assistant Gty Attorney Scott Lewis sent the
attorney for the Association, Robert Wber, tw letters, both of which were
copied to Celler and Small, who had grievances pending regarding the Chief's
decision to allow Shelby to take the pronotional exam two days later than
originally schedul ed. One letter, noting a reference to grievances 90-2 and
90-3, the CGeller and Snall grievances, contains the follow ng:

Recently, the Cty attenpted to settle the two above
referenced grievances. The Chief signed off and the
two grievants signed off on the settlenment. (A copy is
encl osed.) However, Rick Ladd, the RPA president,
refused to sign or even seriously discuss the nerits of
the settlement with the grievants | amtol d.

The Gty is dismayed at M. Ladd's actions. The Cty
has been accused of refusing to reach agreenents short
of arbitration in the past. W recently had started
down the path of harnoni ous | abor relations in reaching
a settlement in the Tresider case and in the prohibited
practice conplaint concerning the civilianization of
the dispatch unit. Both cases were amicably settled
notw t hstandi ng an adverse inpact on some bargaining
unit menbers.

In the instant matter, both grievants have a valid
case. Allowing Mke Shelby to remain on the
eligibility list would inmpact on their career paths,
especially since the list remains open for two years.

The Chief admits he erred in permtting Mke Shelby to
take the exam after he showed up an hour and one hal f
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late! W have settled many grievances previously where
the deci si on nmaki ng supervisor changed his decision in
i ght of a valid grievance and subsequent
i nvestigation. This is nothing new However, the
i nstant case is even nore conpelling, since the Chief's
good faith error was predicated on m srepresentations
espoused by M. Shel by which subsequent investigation

uncover ed. Messrs. Small and Geller should not have
their career paths blocked or hanpered due to the
willful or negligent actions of M. Shelby. I'"m sure
you will agree.

The actions of M. Ladd, as related to nme today by the
Chief and the grievants do not evince good faith.
Rat her, his actions snmack of cronyism especially since

it was M. Ladd hinmself who processed the two
grievances to the third step. If the grievances were

frivol ous or groundl ess, why were both grievances taken
up so high? Were was the RPA' s grievance screening
conmttee? Wiy were the two grievants not notified
that M. Ladd deened the grievances and relief sought
to be meritless? As you are aware, the Wsconsin
Suprene Court in Mahnke v. WERC, 66 Ws. 2d 524, 531,
225 N.W2d 617 (1975) has indicated that the Union
breaches its fiduciary duty of fair representati on when
its "conduct toward a nmenber of the collective
bargaining unit is arbitrary, discrimnatory, or in bad
faith.”™ The Court speaks of "discrimnation" equating
with "invidious notive." Id., at 533.

The Cty would appreciate it iif you, as the RPA
counsel, would investigate this matter and get back to
the Chief and the undersigned. If the RPA Board has
just cause in refusing to sign the settlenent, we woul d
appreciate having the RPA's position in witing. This
is particularly true since the WERC has ruled that a
breach of the duty of fair representation constitutes a
prohi bited practice against the bargaining unit menrber
under Section 111.70(3)(b)1, Wsconsin Statutes. As
such, a bargaining wunit's refusal to settle a
legitimte grievance wth the enployer nmay also
constitute a prohibited practice in violation of
Article V and Article VIII Paragraph 4, of the [abor
agreenment, especially where the City and the grievants
are all in accord as to the terms of the settlement.

The second letter of the sanme date, also copied to Geller and Small, contains
information related to Shelby and the dispute surroundi ng Shel by's reasons for
being late for the pronotional exanination.

10. During the period of tine when Celler and Small filed grievances,
another matter ongoing between the City and the Association involved WIIiam
Chesen. Chesen, an officer with the Racine Police Departnent and a nenber of
the Board of Directors of the Association, filed a grievance in 1989 for
conpensation for testifying as a prosecution w tness. The City declined to
strike arbitrators. On February 2, 1990, Assistant Cty Attorney Lewi s sent
Association Attorney Wber a letter stating the City's reasons for declining to
strike arbitrators, citing procedural defects and untineliness. On February
19, 1990, Wber notified Lewis that the Association intended to file a
prohibited practice regarding the GCty's refusal to arbitrate Chesen's
grievance. On February 20, 1990, Lewis sent the following letter to Wber:
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I amin receipt of your letter dated February 19, 1990.
The City and the Chief are dismayed at this nove by
the RPA W would like to have in witing the RPA's
legal authority for proceeding to arbitration on the
Chesen grievance notwithstanding two nmjor contract
violations as set forth in ny letter to you of February
2, and the clear waiver sanction inposed for failure to
follow the time requirenents. Is it also the RPA's
position that the holding of the Mrino case is
nmeritless? |Is not the failure of the RPA to recognize
and be bound by the Marino ruling and the failure of
the RPA to abide by Article MIII, in and of itself a
prohi bited practice against the Cty in violation of
Section 111.70(3)(b)4, Wsconsin Stats.? W are
requesting this information pursuant to Article XXXI.

W are also dismayed at the RPA's decision to press
forward with a neritless case in light of their recent
refusal to settle two plainly legitimte grievances.
Are there two standards of "justice" in the RPA: one
for Board menbers and one for the rank and file?
Pl ease advi se.

Carbon copies of the above letter were sent to Chief Hansen, Rick Ladd, Rick
CGeller and Dan Small. On March 20, 1990, Lewis sent a four-page letter to
Weber regarding the procedural aspects of the Chesen case, and concluded wth
the foll owi ng paragraph:

You are right when you say, "The contract says what it
says." Yes, it does and the bottomline in this: if
you are going to "play the gane", you nust play by the
rules as set forth in the contract, or not play at all.
I am not seeking discovery, | amonly trying to fathom
why the Union feels it can ignore the contract. | was
seeking sone factual or legal justification for the
RPA's actions. As the RPA is not providing sanme, | am
sadly left with ny earlier conclusion that there are
two standards in the RPA one for "inner circle"
nenbers and one for the rank and file.

Carbon copies of the above letter were sent to Chief Hansen and RPA Board
menbers.

11. When Ladd presented the Geller and Small grievances to the Chief at
Step 3 in the grievance procedure, he told the Chief that the Association did
not support these two grievances, that there was no basis for the grievances,
that Celler and Small's positions were self-serving and not in the best
interests of the Association, and that if the Chief would deny the grievances,
the Association would deal with them officially when its grievance arbitration
conmittee reviewed them Wien the Chief decided to grant Geller and Small's
grievances, he contacted the City attorney's office to draft a settlenent
docurment, and then he presented the docunent to Celler and Snall for their
signatures without a representative from the Association present. Assi st ant
Cty Attorney Scott Lewis sent a neno to CGeller asking to nmeet with him and
the two of them net and discussed Celler's grievance in the absence of a
representative of the Association.

12. After Shelby's name was renoved from the 1990 eligibility
pronotional list, seven pronotions were nade fromthat |ist. After Arbitrator
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Bil der rendered his Award, there were no pronotional vacancies that opened up
between the date of the Award and Decenber 31, 1991, when the eligibility list
expi red. Ladd and Chief Hansen had a conversation about keeping an open spot
in the detective bureau available in the event that Shelby might prevail in the
Bi | der Award. Ladd suggested to the Chief that the Chief nake the |ast
pronotion an acting position until the Shelby nmatter was resolved by Arbitrator
Bilder, but the Chief told Ladd that the Association could address the matter
at whatever point in the future Shelby mght be awarded a pronotion. When
Investigator Zierten was not pronoted, an acting position was naintained for
approximately two years until Zierten's pronotion was resol ved.

13. On May 12, 1992, the parties notified the Exam ner that they agreed
to supplement the record in this case by noting that an opening occurred for
Investigator off of the 1992 exam nation list, that Oficer Shelby, being top
on the list in terms of test score and seniority points, was recomended for
pronotion by new Chief of Police R chard Polzin, that the Racine Police and
Fire Comm ssion agreed that Shelby be promoted, and Shelby was pronoted to
I nvestigator on April 12, 1992.

Based upon the above Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ON OF LAW

The Respondent, City of Racine, violated Sec. 111.70(3)(a)3, Stats., when
it discrimnated against Mchael Shelby by removing his nanme from the 1990
I nvestigator pronotional eligibility list, in part, because of his protected,
concerted activity.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Exam ner makes the foll ow ng

ORDER 5/
It is hereby ordered that:
1. The Respondent, Gty of Racine, its officers and
agents, shall imediately cease and desist from

discrimnating against Oficer Mchael Shelby for
engaging in protected, concerted activity.

(See Footnote 5/ on Page 43)
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5/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence subnmtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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2. The Respondent, Gty of Racine, shall take the
following affirmative action which the Exam ner finds

wi | effectuate

the policies of the  Munici pal

Enpl oynent Rel ations Act:

a. Make O ficer M chael Shelby whole by

payi ng to
I nvesti gat or

him the wage rate of
from the date of the first

pronotion nade on the 1990 I|nvestigator's

pr onoti onal

eligibility list to the date

of his actual promotion, plus interest.

10/

b. Noti fy
conspi cuous
notices to
posted, a

hereto and
Noti ce sha

all enployes by posting in
pl aces on its prem ses, where
its enployes are usually
copy of the notice attached
mar ked "Appendix A" That

| be posted inmediately upon

receipt of a copy of this Oder and shall

remain pos
thereafter.

ted for thirty (30) days
Reasonabl e steps shall be

taken to ensure that said Notice is not
altered, defaced, or covered by other

mat eri al .

C. Notify the Wsconsin Enpl oynent
Rel ations Commssion in witing, wthin

twenty (20)
this Oder,

days following the date of
as to what steps have been

taken to conply herewith.

Dated at Madi son, Wsconsin this 17th day of July, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

10/

The applicable interest

Karen J. Mawhi nney, Exam ner

rate is the Sec. 814.04(4), Stats.,

rate

in

effect at the tine the conplaint was initially filed with the Conm ssion

on January 9, 1991.
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APPENDI X " A"

NOTI CE TO I TY OF RACI NE EMPLOYES REPRESENTED BY
RACI NE POLI CE ASSOCI ATl ON

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,

and in order

to effectuate the policies of the Minicipal Enploynent

Act, we hereby notify our enployes that:

THI 'S NOTI CE

CTY CF RAC

1. WE WLL NOT discrimnate against M chael
Shel by or any other enployes on the basis of having
engaged in protected, concerted activity.

2. VE WLL inmrediately nmake Oficer M chael
Shel by whole for |oss of pronotion to Investigator from
the date of the first promtion on the 1990
I nvestigator pronotional eligibility list to the date
of O ficer Shelby's actual pronotion in 1992, together
with 12 percent interest on said anmounts.

By

Gty of Racine

Rel ati ons

IS TO REMAIN POSTED FOR 30 DAYS AND IS NOI' TO BE COVERED OR
OTHERW SE OBSTRUCTED OR DEFACED.

NE

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF
FACT, CONCLUSI ON OF LAW AND ORDER

POSI TI ONS CF THE PARTI ES:
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The Associ ati on:

The Association subnmits that the Gty has violated Secs. 111.70(2) and
111.70(3)(a)1l 11/ and 3 by virtue of its intentional bypass of the Association
in a grievance matter, its solicitation of a duty of fair representati on (DFR)
suit against the Association, and in its discrimnation and interference
regarding O ficer Shelby. The Association relies on three evidentiary facts:
(1) the Cty's unilateral and unauthorized settlenent of a grievance against
the express wi shes of the Association; (2) references to favoritism by the
Association for its "inner circle" of board menbers in correspondence from the
Cty; and (3) copying disgruntled Association nenbers who had no invol venent in
the referenced matter in anti-union correspondence. Al'so, the Association
argues that the ongoing pronotional bypass of Shelby since 1986 constitutes a
pattern of discrimnatory treatnent carried out against him individually, as
well as in his representative capacity. The Association points out that the
pattern of conduct is dispositive, and the City's reliance on Shelby's
tenporary absence from the executive board on the date his nane was nost
recently renoved fromthe pronotional eligibility list is msplaced.

The Association notes that Arbitrator Bilder clearly concluded that the

bypassing of the Association in resolving the GCeller-Small grievances was
unwar rant ed, although Arbitrator Bilder did not address the inplications on the
issue of a MERA wviolation. Bypassing the certified bargaining wunit

representative for purposes of contract negotiations or admnistration has an
equal ly deleterious effect. The City knew of the Association's position on the
Celler-Small grievances, but still called Geller and Small in, wthout also
calling in an Association representative, to work out a settlement known to be
contrary to the Association's position. This conduct is prohibited individual
bar gai ni ng.

The Association filed a grievance on behalf of Oficer Chesen for an
unpai d court appearance, and Chesen was another executive board nmenber of the
Association and the only officer not paid for that particular court appearance.
Wiile the Cty was within its rights to raise an objection as to the
timeliness of the grievance, it conmmitted a prohibited practice by refusing to
strike arbitrators. |In February and March of 1990, the Cty attenpted to force
the Association to drop the grievance in a series of threatening letters. The
letter of February 20, 1990 (Assn. Ex. #11-C) refers to two plainly legitinate
grievances (those of GCeller and Small, even though Arbitrator Bilder had a
contrary view) but even nore inportantly states that Board nenbers -- such as
Chesen and Shelby -- are treated better than other rank and file nmenbers. The
Association asserts that this is clear evidence of the Cty's anti-union
ani nus. In another letter dated March 20, 1990 (Assn. Ex. #11-F), the Cty
refers to the inner circle of nenbers. These letters, in conjunction with the
very strained |abor-management relations at the time, conpel the conclusion
that the Cty's bypass of the Association was notivated in part by anti-union
ani nmus.

Moreover, the Association contends that the letters were intended to
create internal strife within the Association. The February 20, 1990 letter
regardi ng Chesen was carbon-copied to Geller and Small, although they were not
on the Board and had no interest whatsoever in Chesen's grievance. The Gty
knew that GCeller and Small were dissatisfied with the Association, and the
Cty's conduct of copying a letter pertaining to Chesen's grievance to Celler
and Small was to encourage Geller and Small to file a DFR suit. This conduct

11/ In its anended conplaint, the Association alleged violations of Secs.
111.70(2) and (3)(a)3, and has raised the additional allegation of a
violation of Sec. 111.70(3)(a)l in its brief.
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has a chilling effect on the Association's right and duty to admnister the
| abor contract and di scourages individual nenbership in the Association.

The Chief admtted that Shelby has been litigating his loss of
pronotional opportunities alnost continuously since 1985, and Shel by has been
highly visible in this endeavor as well as in his outspoken views as an
Associ ation representative. During the hearing before Arbitrator Bilder (see
Jt. Ex. #2 -p. 191), the Chief testified that he comenced the 1990
i nvestigati on against Shelby because he did not trust him which proves the
Chief's ongoing hostility toward Shelby. A'so, the Chief -- for the first tine
-- disregarded the conclusions of his internal affairs officer who exonerated
Shel by from charges of misrepresenting facts. Arbitrator Bilder stated that
the Chief should have given Benn's report great weight and that the Chief and
the Gty did not offer any reason to distrust Benn's report. The Association
suggests that the personal and ongoi ng antagoni sm against Shelby is the only
reason the Gty ignored Benn's report.

The Association believes that the Cty's hostility should not be
surprising, given the fact that Shelby grieved his pronotion denial in 1988,
grieved his pronotion denial in 1990, and continued to litigate the pronotional
i ssue while dozens of people lower on the eligibility Iist were pronoted ahead
of him Nothing would justify this situation, except that Shelby was
personally disliked by the chief for his ongoing grievances and generally
disliked by the Cty for his union and grievance activities. The Association
contends that the renoval of Shelby's name from the eligibility list in 1990
was in retaliation for such activities.

The Association notes that retaliation against a wunion nmenber is
prohi bited whether the retaliation is deemed interference or discrimnation,
al though the burden of proof is not the sane. Interference may be found when
an enployer's actions mght reasonably be expected to chill the exercise of
protected rights, and a finding of discrimnation requires that the actions be
notivated by hostility to the exercise of those rights. The Cty's action in
this case was notivated, at least in part, by its hostility toward Shelby's
exercise of his rights. There is direct and inferential evidence of unlawful
notive, as well as disparate treatnent denonstrated against Shelby after his
name was renoved fromthe eligibility list. Instead of followi ng the practice
of appointing officers the acting pronotional positions, or of holding a
position open, the Chief filled each and every one of the seven vacancies, and
after Arbitrator Bilder's award, never had to recommend Shel by for pronotion.

In conclusion, the Association asks that Shelby be pronmoted retroactive
to the first Investigator promotion made in 1990, wth nmake-whol e back pay,
seniority and all attendant benefits.

The CGity:

The Cty asserts that the one-year statute of I|imtations bars
consi deration of any allegedly discrimnatory matters occurring before January
7, 1990. The gravamen of the Association's case is a sort of conspiracy theory
wherein the Chief has been in league with the PFC since 1985 to deny Shel by

access to a pronotion. The Association seeks to cloak the Chief's |awful
activity -- the renoval fromthe eligibility list based on m sconduct -- with a
pre-1990 taint, and this is not pernmnissible. Even if pre-1990 events are

considered to shed light on the 1990 activities, the Chief and the Gty did
not hi ng wong, as the Chief recommended Shel by for pronotion as required by the
| abor agreement. The Chief recomrended both Shel by and DeFatte for pronotion
three tines, and the PFC rejected both candidates all three tines. The Chief
did not recomend Shel by on May 20, 1988, because the PFC was conprised of the
sane five nmenbers who had rejected his recommendation only a nonth earlier.
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Wiile the Association apparently believes that the PFC nenbers are agents of
the Gty, both Arbitrator Vernon and Judge Vuvunas rejected that assertion, and
Sec. 62.13, Stats., makes clear that the PFC is an independent body. The Chief
has no say in the pronotional process beyond his contractual duties, which he
fulfilled, and the PFC has rejected his reconmendations as to matters other
t han pronoti ons.

The City states that there is no evidence that the PFC harbored ani nus
toward Shelby for any of his actions, union or otherw se, and there is nothing
in the record to show that the PFC was even aware that Shel by had engaged in

any protected activity. Moreover, the PFC is not an "enployer" wthin the
nmeani ng of Sec. 111.02(7), Stats., and cannot engage in any unfair |abor
practice. Al so, Shelby and Oficer DeFatte were simlarly situated, and

DeFatte was not active in union affairs but was rejected for pronotion.

The City argues that the Exam ner should defer to the Bilder arbitration
award and decline jurisdiction. The Cty has asserted that the Bilder Award is
res judicata, and under the so-call "Spielberg" and "Collyer" doctrines, the
WERC shoul'd defer to the binding arbitration award. The WERC has recogni zed
the Spielberg standards as well has the NLRB policy on deferral in the Collyer
case. Under the criteria of Spielberg, the Bilder arbitration proceeding was
fair and regular, neither side sought to vacate or challenge the Award, the
parties agreed to be bound by the arbitration under the terns of the |abor
agreenent, and the arbitrator's decision was not repugnant to the purposes and
policies of MERA The arbitrator granted a restricted renedy, and the Chief
agreed to abide by it and recommend Shelby at the next opening in the 1990
list. The Association has already raised all the issues before Arbitrator
Bil der, but did not get what it wanted and is now seeking a different route.
The Association's attenpt to circunvent the proper procedure set forth in Secs.
788.10 and 788.11, Stats., and refusing to recognize the terns of the Bilder
Award, the Vernon Award, and the Circuit Court order, is itself repugnant to
MVERA. Arbitrator Bilder could have recomended retroactively to the first
opening for Investigator in 1990 to rmake Shel by whol e but chose not to do so.
The Association chose not to challenge the arbitrator's order that Shelby be
reconmended at the next opening. Since it turned out that there were no
openings between the date of the award and the end of 1991, when the
eligibility list expired, the Association now seeks to overturn the Bilder
Awar d under the guise of an unfair |abor practice.

The forner Union president contended that it was necessary to go to
arbitration first as a condition precedent to the hearing of a prohibited
practice conplaint, yet arguing that it knew that the arbitrator could not
grant the relief being sought. The Cty naintains that this argunent is a sham
-- the Association went to arbitration, did not get what it wanted, and now
must come up with an explanation for entering into binding arbitration. Ther e
is no legal requirenent that arbitration nust proceed a prohibited practiced
based on an allegation of discrimnnation. The Association raised the anti-
union aninus issue before Arbitrator Bilder, anmobng other clains, and the
arbitrator declined to find any aninus. Allowing a prohibited practice
conplaint to relitigate the issues already arbitrated is tantanbunt to two
bites at the apple.

The City asserts that if the Exami ner chooses not to defer to the Bilder
arbitration, the Conplainant's 1990 activities should be considered de novo.
Whil e the Conplainant repeatedly asserted the Arbitrator Bilder's findings are
di spositive of the case at bar during the hearing on the instant matter, the
Conpl ai nant cannot have it both ways, deferring at times to the Bilder Award
and ignoring it at other times. The lawis unclear as to how nmuch deference an
Examiner owes to the findings of a grievance arbitrator who has ruled on
essentially the sane case when the exam ner declines to defer. But the WERC
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may review an examner's findings, conclusions and order de novo. Simlarly,
federal courts will conduct a de novo review of the proceedings when separate
statutory offenses are alleged independent of a labor contract and an
arbitrator's findings.

The City contends that it did not discrimnate agai nst Shel by in whole or

in part due to his union activities. Shel by was not engaged in |awful
concerted activity during the relevant period, which flows from January 7, 1990
to January 7, 1991. Even if his union activities prior to 1990 could be

consi dered, whey they should not, these activities were not troublesone to the
Chief or the Gty. Shel by's primary activity in 1988-89 was his litigation
seeking to compel the PFC to sanction the Chief's recomended pronotion. O
January 8, 1990, one day into the relevant time period, Shelby was voted off
the union board, and he was not engaged in any protected activity from the
period of his removal from the board to the time of his renoval from the
pronotional list on March 7, 1990. He was not back on the board until June 12,
1990, to fill a vacancy. The activity which caused his renoval from the |ist
concerned his purported reasons for showing up late for the 1990 pronotional
exam and taking such an examis not a concerted protected activity.

The Gty was not aware of any lawful concerted activity on the Shel by's
part, as the Chief described his activities as low profile prior to 1990. The
only contact that the Chief had with Shelby, other than his occasional
testinony at arbitration hearings, was a single instance of grievance
processing. Shel by never spoke to the Chief about union activities.

The Association asserted at the arbitration hearing (before Bilder) that
it backed Shelby's grievance over the Geller and Small grievances because
Shel by's grievance was to be a test case to determine if officers could take
pronotional exans on dates other than those originally schedul ed. The City
mai ntai ns that such rationale for backing Shelby's grievance is a sham There
is no evidence that the Association encouraged Shelby to show up late for the
exam to set up a test case for that the Chief was ever aware that Shelby's
tardi ness was supposedly a test case, or a concerted union action.

The City argues that it did not harbor aninmus toward Shelby due to
concerted activities. |If the Chief harbored such aninus, he could have, in his
wor ds, "slam dunked" Shel by i mredi ately upon hearing of his late arrival at the
exam and denied himthe right to take a nakeup test. I nstead, the Chief gave
Shel by the benefit of the doubt. The Chief's subsequent renoval of Shelby's
name fromthe promotional list was precipitated by two of the Association's own
nmenbers who were engaged in protected activity of filing grievances. The
Exam ner must | ook for evidence of genuine hostility on the part of the Chief
toward any of Shelby's wunion activities to establish the Chief's aninus
notivation, and nust judge whether the Chief's action in renoving Shel by's nane
fromthe list was pretextual. Al'though the arbitrator ruled that Shelby was
not guilty of misrepresentation, that does not nean that the Chief |acked
probabl e cause to believe that he lied, and in exam ning this case de novo, the
Examiner will probably conclude that he did lie and that the Chief's actions
wer e reasonabl e.

The Gty defends its conduct regarding the Geller and Snall grievances by
stating that the Association forwarded the grievances up the ladder to the
Chief at Step 3, where the Chief has 14 days to grant or deny grievances. Upon
further investigation and reflection, the Chief determ ned that Shel by had made
m srepresentati ons about why he was late for the Investigator's exam and the
Chief decided to grant the precise relief sought in the Geller and Snall
grievances. Wile the Association maintained that it had already voted to turn
down those grievances, such a vote was a nullity, as the grievants were not
invited to such a neeting, although Shel by was. Moreover, the Association's
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practice was to take a vote concerning whether to advance a grievance to
arbitration only after the grievance was denied at Step 3. Since the
grievances were granted, there was no need for any formal union vote.

Wiile the Gty acknow edges that it does not have standing to raise the
DFR issue in this case, the Association has glossed over its duty of fair
representation. However, the point that was raised in letters to the
Association is that when Ladd advanced the CGeller and Snall grievances, t he
Associ ation was deemed to be supporting the grievances, and this should not be
m nimzed. These were not individual grievances, but were being processed by
the Associ ation. When a union representative makes a decision to advance a
grievance, he or she is acting on behalf of the individual grievant regarding
of the personal views of the union representative advanci ng the grievance.

Therefore, the City argues that the Chief could rely on the DFR to ignore

Ladd's conments about denying the grievances. The Chief had a sound | egal
basis on which to receive the Small and CGeller grievances and seriously weigh
them notwi thstanding Ladd' s sidebar renarks. The Chief was skeptical of

Ladd's remarks that the Association was against the Chief settling the
grievances, because the Association president was bringing forth two grievances
demanding the sane relief, the Chief was aware of the legal significance of a
union representative advancing the grievance, and the Association had never
bef ore voted on whether or not to support a grievance until after Step 3 if the
Chief denied the grievance or let the tine |apse.

The Association tried to show that the Chief negotiated with Small and
Celler, but the Chief sinmply granted the relief sought and forwarded his
decision to the grievants for their signatures and the Association's signature.
Those signatures were not required, and that is why the Chief was able to
remove Shelby's nane from the pronotional list notwi thstanding the
Association's refusal to sign the drafted agreement of the grievances. All
signatures woul d have been necessary at Step 4 to resolve the grievances if the
Association filed for arbitration, but since the Chief was granting the
grievances at Step 3, signatures were not legally required, which is further
evi dence of the Chief's understanding that when the union advances a grievance,
the union is deened by way of its fiduciary duty to be supporting the
gri evance.

The reason for Shelby's renmoval fromthe eligibility list was clearly and
expressly set forth in the second paragraph of the Chief's granting of the
Celler and Snall grievances, wherein he cites Shelby's failure to make a tinely
appearance for the examnation and his misrepresentations for his untinely
appear ance. These grounds were not pretextual. That is why one nust
consi der de novo whether Shelby nade misrepresentations in order to take the
Investigator's exam The City does not believe that Shel by anticipated taking
a nakeup test two days later, but believes that in a state of panic, he lied to
engender synpathy so he could take the exam during the end of the schedul ed
test period -- or after it.

The City asserts that the exam ner nust consider the evidence in the
context of whether the Chief had reasonable grounds to believe that Shel by had
fabricated his reasons for showing up late. The burden is on the Conpl ai nant
to establish by the clear and satisfactory preponderance of the evidence that
the Chief's belief that Shelby lied was pretextual, and that the real purpose
in renmoving Shelby's name was the Chief's hostility toward Shelby's union
affairs.

Wiile the Association placed nuch stock in Sgt.'s Benn report, which

concluded that Shelby was not Ilying or misrepresenting statements to the
proctor or Lt. Higgins about taking the test, Benn did not interview Shel by nor
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verify whether Shelby had worked late or how late. Benn was initially told by
Celler, who was also not aware of the circunstances, that CGeller did not think
that Shelby told any lies. Shel by hinself took issue with Benn's report,
particularly Oficer Purdy's statenent which reflects that Purdy heard Shel by
say that he overslept. While the Association notes that Benn's report was
i ssued January 23, 1990 and presumably reflects imediate recollections of
those involved as opposed to the allegedly "coached" remenbrance of w tnesses
nonths later, Purdy's recollection is accurate as being within a short tine
frame. If it is true that one's nenory is best served by proximty to the
event, consider H ggins' representations to the Chief within mnutes of
Shel by' s excuse, where Higgins related to the Chief that Shel by had worked all
night on a homcide and was not able to get there for the test. Mor eover ,
H ggins' report was issued days before Benn's report. Under the Association's
theory, Higgins' recollections should be even nore accurate than Benn's report.

Shel by admitted that he said he worked late on an autopsy and inplied
that he said he worked late on an autopsy as a reason for being late to the
exam since he did not deny that portion of Purdy's recollection. Purdy and
Kiefer recalled that his excuse was being | ate because of an autopsy. But the
Cty asks -- what in the world did the autopsy have to do with Shel by being
late for the exan? The answer -- nothing. He was finished with work at 7:37
p.m the night before the exam \Wether he said he worked | ate on the autopsy
or worked all night, the result is the same -- the excuse was deliberately
intended to m sl ead. The excuse succeeded initially, until the Chief and
Cel l er got wi se to Shel by.

The Association attenpts to create an inference of anti-union aninmnus
through certain exhibits, such as Exhibit 11 which concerns Chesen and has
nothing to do with Shelby or his renmoval fromthe eligibility list. Wile the

Cty copied grievants Geller and Small in its correspondence attenpting to
resolve the dispute over the Chesen matter, the Geller and Small grievances
were referenced in the last paragraph of the letter. If the Association

t hought that copying CGeller and Small was a prohibited practice, it should have
brought an action against the City. Associ ation Exhibits 12 and 13 point to
the Cty's efforts to state the City's position and acquaint the Association
with factors of which it mght be unaware regarding Shel by's case. Exhi bits
11, 12 and 13 point to the Gty attenpting to clarify and build good rel ations
with the Association. If the Gty harbored animus toward the Association, it
woul d have sinply given it the cold shoul der and not articulated its concerns.

Finally, the Gty argues that the Examiner |acks the authority to order
the pronotion of Shelby wthout PFC approval. Racine Circuit Court Judge
Vuvunas has held that the PFC has the authority to independently rule on the
pronotional issue and nmay reject the Chief's reconmendation. The Chief has not
refused to promote Shelby, but he lacks the authority to pronote. Sec.
62.13(4)(a), Stats., provides that all appointnents by the Chief are "subject
to approval by the board.”" The authority of the WERC versus the authority of
the PFC in police pronotional matters has never been decided, as far as the
Cty's research can ascertain. The Gty maintains that the WERC can order a
pronotion if it finds that a prohibited practice has occurred, but the
pronotion is subject to approval by the PFC

The Association's Reply:

The Association notes that the Cdty has again argued over the
Association's duty of fair representation, which is not at issue in this
pr oceedi ng. It was disputed at length in the arbitration proceeding before
Arbitrator Bilder, who concluded that the Association net its duties and that
the Chief nerely used this argunent as a subterfuge for his own prohibited
practi ces.
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The Association states that the Cty erroneously interprets the WERC s
remedi al powers to enforce the provisions of MERA Whet her the PFC has
i ndependent appoi ntnent powers has nothing to do with the issue of whether the
WERC can renedy the Cty's violations of MERA Further, the Gty has ignored
the issue of whether the Gty violated MERA by intentionally bypassing the
Association in the grievance process, and in its open solicitation of a DFR
suit agai nst the Association by disgruntled nmenbers.

Arbitrator Bilder nade a determination, that was not appealed by the
Cty, that the Chief had wongfully renoved Shelby's name from the pronotional

eligibility list, and he ordered that Shelby's nane be reinstated.

Unfortunately, the danage -- several other interim pronotions -- had already
been done. At all pertinent tinmes to the arbitration proceeding -- a fact that
has never been grasped by the Cty -- an independent prohibited |abor practice

charge alleging specific MERA violations was pending with the WERC The
Association submits that the Gty discrimnated against Shelby wthin the
nmeani ng of MERA and actively solicited a DFR charge, again in violation of
MERA, against the Association. The WERC is the body charged w th fashi oning an
appropriate renedy for such conduct.

The Gty did not file a reply brief.
DI SCUSSI ON:

Deferral to Arbitration Award

The City has argued that the Bilder Arbitration Anard is res judicata to
the case at bar and that the Comm ssion should defer to the Bilder Award under
the standards of the sem nal case of Spielberg Mg. Co., 112 NLRB 1080 (1955).

In the Spielberg case, the NLRB ruled that recognition of an arbitration
award was justified because (1) the proceedings were fair and regular; (2) al
parties had agreed to be bound; and (3) the decision of the arbitration pane
was not clearly repugnant to the purposes and polices of the NLRA In a nore
recent and sweeping decision on deferral, the NLRB ruled in din Corp., 268
NLRB 573 (1984), that it would find that an arbitrator has adequately
consi dered the unfair l|abor practice if (1) the contractual issue is factually
parallel to the wunfair |Ilabor practice issue, and (2) the arbitrator was
presented generally with the facts relevant to resolving the unfair |abor
practice. The NLRB also required the party seeking to have the Board reject
deferral and consider the nerits of a given case to show that the standards for
deferral had not been net.

However, the courts have been reluctant to defer to an arbitral finding
where the arbitrator did not address or resolve a distinct statutory claim
The U.S. Suprene Court held in Al exander v. Gardner-Denver Co., 415 U S. 36
(1974) that an enployee whose grievance was dismssed at arbitration could
still bring an ERISA claim arising from the same underlying facts and assert
statutory clains independent of any rights created by a collective bargaining
agreenment. Simlarly, in Barrentine v. Arkansas-Best Freight System Inc., 450
U S 728 (1981), the Suprene Court rejected the contention that arbitration of
wage clains precluded a later suit under the Fair Labor Standards Act based on
the sane underlying facts. In McDonald v. Gty of Wst Branch, 466 U. S. 284
(1984), the high court found that an earlier arbitral finding did not preclude
a civil rights action brought under 42 U S.C. Section 1983.

The Conmission has held that it has the authority to nmke determ nations
and order relief in cases involving noncontractual unfair |abor practices, even
despite, contrary to, or concurrently with the arbitration of the sane matters,
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and the possibility of full relief through arbitration does not preclude it
fromfully adjudicating alleged noncontractual violations of the statutes which
it enforces. 12/ The Conm ssion has concluded that an enployee can pursue
grievance arbitration alleging a contractual violation by the enployer while
cont enporaneously citing the sanme enployer action as a basis for filing an
unfair |abor practice before the Conm ssion. 13/

In this case, nbst of the facts relevant to the statutory clains were
presented to Arbitrator Bilder. The events underlying the allegation that Gty
violated Sec. 111.70(3)(a)3, Stats., by elimnating Shelby's nane from the
pronotional list for Investigator, are the same as those considered by
Arbitrator Bilder. However, the Bilder Award dealt with whether the collective
bar gai ni ng agreenent was violated when the City renmoved Shel by's name fromthe
pronotional eligibility list, and not whether the City discrimnated against
Shel by for his union activities. Certain facts relevant to the claimthat the
Cty discrimnated agai nst Shel by for his union activities were not relevant to
the arbitration proceedi ng.

Accordingly, the Examiner concludes that deferral to the Bilder Award is
i nappropriate and that the doctrine of res judicata is not applicable in this
case. There are statutory clains that have not been resolved by the prior
arbitrati on award. The City asks that if the Exami ner does not defer to the
Bil der Award, then the case should be considered de novo. The Exami ner has
considered the entire record placed before Arbitrator Bilder, 14/ and has
adopted the record as witten by Arbitrator Bilder in Finding of Fact No. 7.

12/ M | waukee El ks, Dec. No. 7753 (WERC, 10/66).

13/ Uni versal Foods Corp., Dec. No. 26197-B (WERC, 8/90).

14/ It should be noted for the record that both parties chose not to
relitigate the entire case, but entered into the record the sanme exhibits
presented to Arbitrator Bilder, as well as the transcripts of the

heari ngs before Arbitrator Bilder, a deposition, and the briefs filed.
Arbitrator Bilder was presented with certain credibility questions, such
as those involving the testinony of Shelby, GCeller, Purdy, Kiefer, and
H ggins regarding the statenents made by Shel by when he appeared late to
take the pronotional exam The Examiner's reading of the record finds
that such credibility determinations did not hinge on denmeanor or live
testinony characteristics before the Arbitrator, but upon the record as a
whol e, and the Arbitrator resolved those credibility determ nations and
conflicts in testinony in favor of Shel by.
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Applicabl e Legal Standards:

Sec. 111.70(3)(a)3 provides that it is a prohibited practice for a
nmuni ci pal enployer individually or in concert with others to encourage or
di scourage a nenbership in any |abor organization by discrimnation in regard
to hiring, tenure, or other terns of conditions of enploynment. In referring to
"ot her ternmns of enpl oynent , " Sec. 111.70(3)(a)3 includes pronotion
opportunities. 15/ Condi tions of enploynent are also subjects of collective
bargai ni ng protected by Secs. 111.70(2) and (3)(a)l, and the wongful denial of
pronotional opportunities may be a separate violation of Sec. 111.70(3)(a)l as
well as (3)(a)3. 16/

To establish a violation of this section, the conplaining party mnust
prove each of the follow ng factors:

(1) that enployes have engaged in protected, concerted
activity;

(2) that the enployer was aware of such activity;

(3) that the enployer was hostile to such activity;

15/ M | waukee County (Sheriff's Departnent), Dec. No. 24498-A (Jones, 1/88);

aff"d., Dec. No. 24498-B (WVERC, 7/88); State of Ws. Dept. of
Administration (Professional-Social Services, Dec. No. 15699-B (WERC,
11/81).

16/ Gty of MIlwaukee, Dec. No. 26728-A (Levitan, 11/91), aff'd by operation
of Taw, Dec. No. 26728-B (VERC, 12/91).
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and

(4) t hat the enployer's conduct was notivated, in
whole or in part, by hostility toward the protected
activity. 17/

It is irrelevant that an enployer has legitimte grounds for its actions
if one of the notivating factors for such action is the enploye's protected
concerted activity. 18/ If aninmus forns any part of the decision to deny a
benefit or inpose a sanction, it does not matter that the enpl oyer may have had
other legitimate grounds for its action, as an enployer nmay not subject an
enpl oye to adverse consequences when one of the notivating factors is his union
activity. 19/ Evidence of hostility and illegal notive may be direct (such as
with overt statenents) or, nore often, inferred fromthe circunstances. 20/

17/ Muskego- Norway v. WERB, 35 Ws.2d 540 (1967).

18/ LaCrosse County (Hillview Nursing Hone), Dec. No. 14704-B (VERC, 7/78).

19/ Muskego- Nor way, supra.

20/ In Town of Mercer, Dec. No. 14783-A (Geco, 3/77), the Exam ner stated
t hat:

it is well established that the search for notive at
times is very difficult, since oftentines, direct
evidence is not available. For, as noted in a |eading
case on this subject, Shattuck Denn Mning Corp. V.
NLRB, 362 F.2d 466, 470 (9th Cr., 1966):

Actual notive, a state of mnd being the question, it
is seldom that direct evidence wll be
available that is not also self-serving.
In such cases the self-serving declaration
is not conclusive; the trier of fact nmay
infer notive from the total circunstances
proved. O herwi se, no person accused of
unlawful notive who took the stand and
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testified to a lawful notive could be
brought to book.
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Gty's Know edge of Protected, Concerted Activity:

The City contends that Shelby was not engaged in protected, concerted
activity during the relevant period from January 7, 1990, to January 7, 1991,
when the conplaint was filed. The Gty notes that Shelby was voted off the
Board of Directors of the Association on January 8, 1990, one day into the
relevant time period, and was not engaged in any protected activity from the
time of his removal from the Board to the time of his renoval from the
pronotional list on March 7, 1990, and that Shelby was not back on the Board
until June 12, 1990. The Cty further asserts that it was not aware of any
l awful concerted activity on Shel by's part.

Shel by did not have to be on the Board of Directors of the Association in
order to be engaged in protected, concerted activity. Shel by was an active
uni on menber whether or not he was on the Board, and the Chief was not always
aware of who the Board nenbers were. During the tinme period that the Gty
asserts is the relevant time period, for purposes of statute of limtations
probl ems, Shel by was appealing Arbitrator Vernon's Award in Crcuit Court and
was waiting for a decision on a pronotion to Investigator through such
litigation. The Gty was well aware of the ongoing litigation generated by
Shel by, and had previously pronmoted a couple of patrol officers (Kuzia and
Mooney) to Acting Investigator positions due to Shelby's continuing litigation.
Thus, he was engaged in protected, concerted activity. Furt her nore, Shel by
was an active Association nenber, serving at tines on the Board of Directors
and assisting the Association at all tines.

The City obviously considered Shelby to be part of the "inner circle" of
Associ ation nmenbers. On February 9, 1990, Assistant Cty Attorney Lewis wote
Associ ation Attorney Weber protesting Association President Ladd's refusal to
sign the settlenent drafted by the City in the CGeller and Small grievances.
Lewis objected to allowing Shelby to remain on the eligibility list, and called
Ladd's position on the issue "cronyism" On February 20, 1990, Lewis again
wote Weber, and the two relevant paragraphs from these letters are the
fol | owi ng:

W are also dismayed at the RPA's decision to press
forward with a neritless case in light of their recent
refusal to settle two plainly legitimte grievances.
Are there two standards of "justice" in the RPA: one
for Board menbers and one for the rank and file?
Pl ease advi se.

You are right when you say, "The contract says what it
says." Yes, it does and the bottomline in this: if
you are going to "play the gane", you must play by the
rules as set forth in the contract, or not play at all.

I am not seeking discovery, | amonly trying to fathom
why the Union feels it can ignore the contract. | was
seeking sone factual or legal justification for the
RPA's actions. As the RPA is not providing sanme, | am
sadly left with ny earlier conclusion that there are
two standards in the RPA one for "inner circle"

nmenbers and one for the rank and file.

Wiile the Chesen grievance was the nmatter that generated these letters, the
Cty was including Shelby was a nenber of the "inner circle" or one of those
who received a higher standard of "justice" in the hands of the Association.

The reference to "two plainly legitimte grievances" is a reference to the
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Celler and Small grievances. Celler and Small were being considered by the
Cty to be just part of the rank and file, while Shelby and Chesen were
considered by the Gty to be part of the inner circle of the Association.

Thus, the Association has denmonstrated that Shelby was engaged in
protected, concerted activity, and that the Cty was aware of such activity.

Hostility and Motive:

To denonstrate that the Cty was hostile to such activity, the
Association relies on the following: (1) the Gty unilaterally settled the
Celler and Small grievances against the express wi shes of the Association; (2)
the City's references to favoritism by the Association for its "inner circle"
of Board nenbers; (3) the Cty's conduct in copying disgruntled Association
menbers in anti-union correspondence, even though they had no involvenent in
the referenced matter; (4) the City's pattern of conduct that resulted in
bypassi ng Shel by for pronotion. The Gty denied that is harbored any animnmus
toward Shel by due to his union activities, and that it renoved his named from
the pronotional eligibility list in response to the GCeller and Small
gri evances.

The Examiner finds that the Association has proven by a clear and
satisfactory preponderance of the evidence that the Gty was hostile to
Shel by's protected activities as well as to the Association in general, and
that the Gty's conduct in renoving Shelby's name from the pronotional
eligibility list was notivated in part by such hostility, due to all the
ci rcunmst ances surrounding the renoval of Shel by's nane.

The Association asserts that the Cty engaged in prohibited individual
bargaining by calling in Celler and  Smal | wi t hout an Associ ation
representative, by resolving their grievances w thout involving the Association
and with full know edge that the Associati on opposed those two grievances. The
Cty has maintained that it was entitled to grant the relief sought by Celler
and Small when the Association forwarded the grievances up the ladder to the
Chief at Step 3. The Gty has asserted that the Chief could rely on the
Association's duty of fair representation to presune that the Association
supported the Geller and Snall grievances, and to ignore Ladd's comrents that
the Chief should just deny them The City has further asserted that it did not
negotiate with Geller and Small but sinply granted them the renedy they sought.
21/

21/ Wile the allegation of bypassing the Association and dealing
individually could be considered a separate violation of MERA
specifically Sec. 111.70(3)(a)4 or derivatively (3)(a)l, Stats., the
Exam ner has concl uded from the pleadings and briefs of the parties that
there is no direct reference to a separate claim that bypassing the
Associ ation violated MERA In accordance with General Electric Co. V.
VWERB, 3 Ws.2d 227 (1958), and Racine Unified School District, Dec. No.
20941-B (WERC, 1/85), the Exam ner has concluded that the Respondent did
not have clear notice that a separate violation of MERA was being all eged
in the allegation of bypassing the Association. Al though the Conpl ai nant
has nade references to bypassing the Association in its anended conpl ai nt
and expanded on such in its briefs, and the Respondent made a general
denial in its answer to the anended conplaint, the evidence at the
hearing related primarily to the discrimnation against Shelby. Whi | e
the Examiner is not considering the allegation as a specific violation of
MERA, she is considering it as part of the Gty's conduct surrounding the
main thrust of this case, which is the charge of discrimnation against
Shel by.
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The record before Arbitrator Bilder contains clear evidence that the City

bypassed the Association in its handling of the GCeller
The Arbitrator's conments on this issue are as foll ows:

To the extent that the Gty appears
that its settlement of Oficer Celler's and Snall's

grievances provide it an independent basis under the
Agreement for renoving Oficer Shelby from the
pronotional eligibility list -- that 1is, a basis
i ndependent of its msrepresentation claim which the
Arbitrator has not accepted -- the Arbitrator cannot
agree with that position. In the Arbitrator's view,
the Gty could not, through such a purported settl enent
with other officers -- a settlenent in which neither
the Association nor the Gievant participated and which
the Association clearly opposed -- deprive the Gievant
here involved, Oficer Shelby, of the right to
inclusion on the pronotional eligibility list to which

this Arbitrator has found him otherwi se entitled under

t he Agreenent. The Arbitrator's reasons for reaching
this judgnent are as follows:

First, the Arbitrator cannot agree wth the
Cty's contention that the Association, sinply by
advancing Oficer Celler's and Small's claim to the
third step, "equitably estopped" itself from not
continuing to support these grievances or their

settlenent, or that it, consequently, in effect, also
waived its right to support Oficer Shel by' s
entitlement to inclusion on the list and the present
gri evance. The Association presented considerable

evidence that its participation in advancing the Snall
and Geller clains through Step 3 was sinply a standard
and routine accomodation to the needs of its nenbers,
under the
Agreenent -- who had the right to pursue a grievance
through Step 3 on their own -- and was neither
nor could be interpreted by the Gty, as necessarily
indicating either its commitment to continuing

particularly the need for prompt filing

support the CGeller and Snmall grievances, or

well as Oficer Celler and Oficer Small

married to a menber of the Association's Board),
fully aware that the Association had twi ce voted not to
support the Small and GCeller grievances;
Association President Ladd had specifically
to the City and Chief, on several occasions, that the
Association did not support or expect to pursue these
grievances further and did not object to the Gty's
denying them And, subsequently, President

indicated to the Gty and Chief, in very

Association's policy and he would not

Chief could not reasonably have been

-54-

and Smal |

to argue

meant ,

to
as a waiver
of its support of Oficer Shelby's clains.
Arbitrator finds this evidence persuasive.
Arbitrator also finds persuasive the Association's
evidence that, prior to its purported settlenent of the
Celler and Small grievances, the Gty and the Chief,
(who was
wer e

The
The

as

i ndeed,
i ndi cat ed

Ladd
clear and
i ndeed strong terns, that the purported settlenent
the Small and CGeller grievances were contrary to the
sign it.
Consequently, in the Arbitrator's opinion, the Gty and
under any

of

gri evances.
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m sapprehension in this respect or had any "reliance"
i nterest otherw se.

The City also appears to suggest that the
Association's duty of fair representation of its
menbers in sone sense required it to pursue Oficer
Small's and Celler's grievances and to participate in
their settlenent, even if such settlenent adversely
affected O ficer Shelby or was contrary to its Board's
judgnment as to the Association general nenbership's
interests as a whole. In the Arbitrator's opinion, if
there were any such issue of fair representation, it
woul d presumably be one between Oficers Celler and
Smal|l and the Association, rather than between the
Association and the City and thus not before this
Arbitrator; noreover, it is not clear how the Cty can
appropriately invoke for its own benefit any rights of
Associ ation menbers vis-a-vis the Association in this
respect. In any event, however, in the Arbitrator's
j udgnment, neither the Agreenent nor the general duty of
fair representation require that the Association
support a grievance which it believes is either w thout
basis in a violation of the Agrement or contrary to the
contractual or other rights and interests of its
general menbership, as was clearly the Association's
position in this case. The evidence is persuasive that
the Association did in fact look into the relative
nerits of the conpeting clains of the Gievant and
Oficers CGeller and Small; that it considered that
there were difficulties in the Celler and Snall
grievances because they did not appear to allege a
violation of the Agreenent; that the Association also
concluded that, on balance, it should support the
Gievant's position rather than that of the other
of ficers because of its continuing concern over the
rigid requirements concerning its nenbers taking
pronotion exans and its strong interest in establishing
a precedent for obtaining a nore flexible and
convenient testing procedure for its nenbers; and that
its position in this regard was not arbitrary or
unreasonable but in pursuit of what it considered the
best interests of its nmenbership.

Second, the Arbitrator cannot agree wth the
Cty's contention that the |anguage of the Agreenent --
in particular, Article VIIIl, paragraph 6, Step 3 --
recogni zes the authority of the Chief and individual
enpl oyees to settle a grievance without t he
participation and approval of the Association when it
is aware that the Association opposes such settlenent
and regardless of the fact that the express intent and
result of the settlenent is to deprive another enpl oyee
of cl ai med cont ract ual entitlements whi ch t he
Associ ation supports. Wile the evidence s
conflicting, the Association has presented considerable
evidence of an established practice under which it
usually participated in and signed such Step 3
settlenents. It has also suggested that the Snall and
Celler grievances, since they did not expressly allege
a contract violation, were in any event not appropriate
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for the grievance procedure and settlenent. It is not
necessary, however, for the Arbitrator here to decide
the broad question whether Step 3 settlenents can ever
be nade w thout express approval by the Association.
It isinthis case only necessary for the Arbitrator to
decide that Step 3 settlenents cannot validly be
reached w thout Association's approval where, as here,
they are expressly intended to affect the contractual
or other interests of the Association or other
enpl oyees, and the Association has expressly and
clearly made its position and di sapproval known.

In the Arbitrator's opinion, a requirenent that
the Association participate and approve such a
settlement is inplicit, inter alia, both in Article Il
of the Agreenent, in which the Cty recognizes the
Associ ation as the exclusive bargaining agent for the
regular full-time enployees of the Police Departnent,
and in Article WMI11(4), entitled "Settlenent of
Grievance," which provides that "Any grievance shall be
consi dered settled at the conpletion of any step in the
procedure, if all parties concerned are nutually
satisfied." It seens evident that both the Association
and the Gievant in this case, Oficer Shelby, are
"parties concerned" in any settlement of the Small and
Cell er grievances since this settlenent would, contrary
to the Association express position and Oficer
Shel by's obvious interests, nandate Oficer Shelby's

removal from the promotional eligibility list for
Investigator. And it is also evident that they are not
"satisfied."

In addition to Arbitrator Bilder's findings noted above, there are other
facts showing that the Cty intentionally bypassed the Association in handling

of the Geller and Small grievances. Assistant City Attorney Lewis contacted
Celler prior to the settlenent of his grievance and the two net without a
representative  of the Association present. According to Celler's

uncontradi cted testinmony, Lewis sent a nenmorandum to Celler and nmet with him
22/ Hansen also talked with Geller and Small about their grievances w thout
union representation. 23/ In Ladd's experience as President of the Association,
a settlement had never before been worked out without the involvenment of the
Association. 24/ Chief Hansen granted Geller and Snall the relief they sought
in their grievances on February 8, 1990. On March 2, 1990, Hansen sent a neno
to Association President Ladd which notes in part:

M. Lewis determined that Gievants Celler and Snall
had a valid conplaint. | agreed and directed himto
draft a settlenent agreenent. W did not initially
discuss the terns of the agreement with you or the
Board since -- once against -- we presuned that the
matter of processing the grievances to the Third Step
was a neaningful act, and not a sham VW asked the

22/ Jt. Ex. #2 - p. 110.
23/ Jt. Ex. #2 - p. 216.

24/ Jt. Ex. #3 - pages 7, 8, 9, 18
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Gievants if they terns of the settlement were
satisfactory. By letter of February 5, 1990, M. Lew s
asked both grievants to review the settlenent
agreenent, sign it if agreeable, and forward it to the
Board for their signature. Apparently, the grievants
approached you on February 8, and you refused to
di scuss the matter.

Thus, it is clear that the Association was bypassed when the City dealt
with Celler and Small, that the Gty was not entitled by the collective
bar gai ni ng agreenent to nake such a settlement w thout the participation of the
Association, and that the Gty and the Chief, as well as Celler and Small, had
advance know edge that the Association did not support those grievances. Wile
the Cty clainms that it did not bargain individually with Geller and Snall and
only granted them the relief they asked for in their grievances, the Gty's
conduct in not affording the Association an opportunity to be present is
tantanount to individually dealing and bypassi ng the Associ ati on.

It is unlikely that the City would have had any interest in granting the
grievances of Geller and Snmall except that it saw a chance to renove Shel by's

name from the promotional eligibility Iist. CGeller and Small had grieved the
Chief's discretionary action in allowing Shelby to take the pronotional exam
two days later than originally schedul ed. They were not grieving a specific

section of contract |anguage which they believe to have been violated by the
Cty. Association President Ladd noted in a menmo to Chief Hansen that the
Associ ation had reviewed the |abor contract, and there was no |anguage in the
contract covering this situation. The Association correctly assessed the
nerits of the grievances and concluded that the |ikelihood of success was slim
given the fact that the contract did not cover the situation. Wuld the Cty
had so happily granted any other grievance which was not covered by contract
and which grieved a discretionary action of a top supervisor? Not likely.

The Gty's hostility toward Shel by's concerted, protected efforts to gain
a pronotion and toward the Association in general are underscored not only by
the Gty's granting of the relief requested by Geller and Small while know ng
that the Association opposed such a nove, but also by the Gty's conduct in
soliciting Geller and Snall to file a duty of fair representation suit against
the Associ ation. The Gty positioned Geller and Snall against Shelby, the
Association, and its Board of Directors, pitting union nenbers against union
nmenbers.

On February 9, 1990, Lewis sent two letters to Wber, both of which were
copied to CGeller and Small. One contained the foll ow ng:

The actions of M. Ladd, as related to me today by the
Chief and the grievants do not evince good faith.

Rat her, his actions smack of cronyism especially since
it was M. Ladd hinself who processed the two
grievances to the third step. If the grievances were
frivol ous or groundl ess, why were both grievances taken
up so high? \Were was the RPA s grievance screening
conmmttee? Wiy were the two grievants not notified
that M. Ladd deened the grievances and relief sought
to be neritless? As you are aware, the Wsconsin
Supreme Court in Mahnke v. WERC, 66 Ws. 2d 524, 531,
225 N.W2d 617 (1975) has indicated that the Union
breaches its fiduciary duty of fair representati on when
its "conduct toward a nenber of the collective
bargaining unit is arbitrary, discrimnatory, or in bad
faith." The Court speaks of "discrimnation" equating
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with "invidious notive." Id., at 533.

The Cty would appreciate it if you, as the RPA
counsel, would investigate this matter and get back to
the Chief and the undersigned. If the RPA Board has
just cause in refusing to sign the settlenent, we woul d
appreciate having the RPA's position in witing. This
is particularly true since the WERC has ruled that a
breach of the duty of fair representation constitutes a
prohi bited practice against the bargaining unit nenber
under Section 111.70(3)(b)1, Wsconsin Statutes. As
such, a bargaining wunit's refusal to settle a
legitimate grievance wth the enployer may also
constitute a prohibited practice in violation of
Article V and Article VIII Paragraph 4, of the |abor
agreenent, especially where the Cty and the grievants
are all in accord as to the terms of the settlement.

The City sent a copy of another letter to CGeller and Snall, even though this
letter dealt only with the Chesen grievance and was of no concern to Geller and
Small. The relevant portion is:

W are also dismayed at the RPA's decision to press
forward with a neritless case in light of their recent
refusal to settle two plainly legitimte grievances.
Are there two standards of "justice" in the RPA: one
for Board nenmbers and one for the rank and file?
Pl ease advi se.

Suits against unions for breaches of the duty of fair representation are
unconmon, and not within the ordinary experience of union nenbers. The Gty
educated the two disgruntled union nmenbers the possibility of bringing a DFR
suit against the Association, effectively enough for CGeller to bring it to
Ladd's attention. Such conduct is further evidence of the Gty's hostility and
notive in renmoving Shel by's nane fromthe pronotional eligibility list. Ether
in the process of talking to the Cty about their own grievances or through the
copies of the above letters, CGeller and Snall had beconme aware of the duty of
fair representation that a union owes to its nenbers. When Celler and Snall
approached Ladd and asked himto sign the settlenment that the City had drafted,
whi ch struck Shelby's nane from the list, Ladd refused to sign. Gel l er then

asked Ladd if he was faniliar with the term "breach of fair
representation.” 25/ Small could not recall the phrase "duty of fair
representation” until his nmenmory was refreshed by the use of the term during

the arbitration hearing. 26/

The City has maintained that the Chief relied on the Association's duty
of fair representation to ignore Ladd's coments to deny the Geller and Snall
grievances and to consider that those grievances were forwarded in good faith.
It is disingenuous for the Gty to claimthat it relied on the Association's
duty of fair representation in processing grievances, and therefore "settled"
the grievances that it knew the Association opposed. The Cty's defenses for

25/ Jt. Ex. #2 - p. 106.

26/ Jt. Ex. #2 - p. 144.
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its conduct are pretextual.

If the Chief's hostility toward Shelby had been personal and not
connected with the union activity, the Chief could have, as he put it, "slam
dunked" Shel by on January 10, 1990, when Shelby turned up late for the exam
The Chief also could have prevented Shel by fromtaking the nake-up exam at any

time during the next two days. It would not have taken nore than two days to
determine that Shelby worked 4.6 hours of overtime and had not worked all
ni ght . I nstead, Shelby was allowed to take the exam he scored first on the

exam his nane was placed first on the pronotional eligibility list, and it
stood first on that list until the Chief and the Gty decided to remove his
name on the pretext that in doing so, they were settling the grievances of two
ot her officers.

Wiile the record nmight be read as the Chief having sone personal
aninosity or distrust toward Shelby rather than having sone aninosity toward
his union activity, the fact that the Chief and the Gty acted to strike
Shel by's nane from the pronotional |ist once they had been engaged in activity
such as bypassing the Association, soliciting a DFR suit against the
Association, and entering into a purported settlenent with Geller and Snall
known to be opposed by the Association, all goes to denonstrate that the Gty's
notive in striking Shelby's nane was based in part on anti-union aninus. In
light of the fact that the Gty considered Shelby to be part of the "inner
circle" of the Association, the CGty's conduct toward Shelby discrimnated
agai nst himfor his Association activities.

Arbitrator Bilder noted that the Chief should have given great weight to
Sergeant Benn's investigation which concluded that Shelby was not |ying or
maki ng any m srepresentations when Shel by appeared late to take the pronotional
exam The Arbitrator was puzzled as to why the Chief chose not to accept
Benn's report, particularly after the Chief accepted Hi ggins' request that Benn
investigate the nmtter. After the Departnent's own internal investigator
concl uded that Shelby was not |lying, the Chief and the Cty continued to claim
that he was lying and that his lying was the reason his name was renoved from
the pronotional eligibility Ilist. Even if that were indeed part of the
noti vation behind the action against Shelby, the other part of the notivation
was the anti-union animnmus, as denonstrated by the bypassing of the Association
and the solicitation of the DFR suit agai nst the Associ ation.

There is a lack of an objective basis for the Gty's action in renoving
Shel by's name fromthe pronotional eligibility list. The Chief had two days --
from January 10 to January 12, 1990 -- to determne whether Shel by
m srepresented his plight of being late for the exam if he were concerned that
Shel by misstated his situation. The Chief had Benn's report in hand concl udi ng
that Shel by had not lied on January 23, 1990. Yet the Chief renoved Shel by's
name on March 7, 1990, all in the pretext of granting the Geller and Snall
grievances. |If the Chief's notivation was truly one of distrust of Shel by, he
could have acted much sooner, rather than waiting for the opportunity that
arose | ater.

Moreover, the Gty did nothing to hold an Investigator's position open
while waiting for Arbitrator Bilder's decision. |In contrast, the City pronoted
two officers to positions as Acting Investigators when it awaited the Vernon
Award on Shelby's pronotion, as well as naintained an acting position for
approximately two years until Zierten's pronotion was resolved. The Gty
pronoted seven officers fromthe 1990 eligibility list that originally Iisted
Shel by at the top, kept no positions open for him made none of the pronotions
tenporary or acting positions, and nade no effort as it had in the past to
accomodat e an open position for Shelby in the event Arbitrator Bilder awarded
him an Investigator's position. Arbitrator Bilder fashioned a limted renmedy
in light of his understanding of the Vernon Award and the ruling by Judge
Vuvunas that any ultimate decision to pronote is subject to the discretion and
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approval of the PFC. Rat her than ordering that Shelby's nane be placed first
on the 1990 pronotional eligibility list where it stood when struck by the
Cty, Arbitrator Bilder only ordered that the City place his nane on the first
position and recommend him for pronotion when a vacancy occurs. No vacancy
occurred between the time of the Bilder Award on July 23, 1991, and Decenber
31, 1991, when the list expired. Despite the contract violation, the remedy
was el usi ve.

The Gty violated Sec. 111.70(3)(a)3 by discrimnating agai nst Shel by for
his concerted and protected activities when on March 7, 1990, the Chief posted
the anended pronotional eligibility list that deleted his name and all the
ot her candi dates noved up one position. The seven officers bel ow Shel by on the
list were in fact pronoted to Investigators. If the Chief had left Shelby's
nane on the list and recommended him for the first available slot of
I nvestigator, it is not known whether or not the PFC would have pronoted him
However, the only times that the PFC had failed to pronote an officer to the
position of Investigator once reconmended by the Chief were the tinmes in 1988
and 1989 when the PFC did not accept the Chief's recomrendation of Shel by and
t he reconmendati on of DeFatte. It is easy to understand the PFC s rejection of
DeFatte, since the Chief was also recomending that DeFatte be term nated at
the sane tine he was obligated by contract to recommend DeFatte for pronotion.
The PFC did, in fact, pronote Shelby to Investigator on April 12, 1992, after
Shel by again took the Investigator's pronotional exam and stood first on the
list in 1992 The PFC had no opportunity to consider Shelby's nanme for
pronotion during all of 1990 and 1991, due to the CGity's discrimnatory conduct
in removing his name. Shelby is entitled to nake-whole relief as best as can
be reconstructed under these circunstances.

The record does not show the date of the first promotion to I|nvestigator
in 1990. Shelby suffered a potential loss in pay between the first pronotion
of lnvestigator in 1990 and April 12, 1992, the date of his actual pronotion,
due to the Cty's discrimnation against him The Association asks that any
back pay should be retroactive to January 30, 1990. CGeneral |y speaking,
remedi al orders are designed to cure, not to punish, and are not intended to
pl ace the affected enploye in a better position than what he was in prior to
the enployer's unlawful conduct. 27/ The Exami ner finds that the appropriate
date for an award of back pay is the date the first officer was promoted to
I nvestigator in 1990. Shelby suffered no nonetary loss until that date, and a
make-whole renmedy wll properly restore him for the difference in what he
earned as a patrol officer and what he could have earned as an |nvestigator
between the first pronotion of Investigator in 1990 to his actual pronotion on
April 12, 1992, but for the Gty's discrimnatory conduct agai nst him

Dated at Madi son, Wsconsin this 17th day of July, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Karen J. Mawhi nney, Exam ner

271 Cty of Stevens Point, et al., Dec. No. 26525-A (Jones, 2/92), aff'd hy
operation of Taw, (WERC, 3/92)
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