STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

JOHNNY L. WADE,

Conpl ai nant,
: Case 312
VS. : No. 46107 MP-2511
: Deci sion No. 27040-A
W SCONSI N DI STRI CT COUNCI L 48,
AFSCMVE, AFL-CIO and its affiliated
LOCAL 1055

and
M LWAUKEE COUNTY ( MEDI CAL COVPLEX),

Respondent s.

Appear ances:

M. Johnny L. Wade, 1953 North 26th Street, MI|waukee, Wsconsin 53205,
appearing pro se.

Podel |, Ugent and Cross, S.C., Attorneys at Law, by M. Alvin R Ugent,
Suite 200, 611 North Broadway Street, M I|waukee, Wsconsin 53202,
appearing on behalf of MIwaukee District Council 48 and its
affiliated Local 1055.

M. Tinothy R Schoewe, Deputy Corporation Counsel, 901 North N nth
Street, Room 303, M | waukee, Wsconsin 53233, appearing on behalf
of M1 waukee County (Medical Conplex).

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On July 12, 1991, Johnny L. Wade filed a conplaint with the Wsconsin
Enpl oynent Rel ations Conmission alleging that MIwaukee District Council 48,
AFSCMVE, AFL-CIO and its affiliated Local 1055 and M| waukee County had
conmmtted prohibited practices within the neaning of the Minicipal Enploynent
Rel ati ons Act. The Conmi ssion, on OCctober 2, 1991, appointed Lionel L.
CrowW ey, a nenber of its staff, to act as Examner and to nake and issue
Fi ndi ngs of Fact, Conclusions of Law and Order as provided in Sec. 111.07(5),
St at s. Hearing on the conplaint was held in MIlwaukee, Wsconsin on
Decenber 6, 1991, at which evidence was presented and the parties nade oral
argunents as to their respective positions. The transcript of the proceeding
was received on January 6, 1992. The Exam ner having considered the evidence
and argunments of the parties, and being fully advised in the prem ses, nakes
and i ssues the follow ng Findings of Fact, Conclusions of Law and O der.
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FI NDI NGS OF FACT

1. The Conplainant Johnny L. Wade is an individual residing at
1953 North 26th Street, MIwaukee, Wsconsin 53205.

2. M| waukee District OCouncil 48 and its affiliated Local 1055,
hereinafter referred to as the Union, is a labor organization wthin the

nmeani ng of Sec. 111.70(1)(h) and its offices are located at 3427 Wst St. Paul
Avenue, M |Iwaukee, Wsconsin 53208. Ms. Gerty Purifoy is the Union's staff
representative and has acted on its behal f.

3. M | waukee County, hereinafter referred to as the County, is a
muni ci pal enpl oyer within the meaning of Sec. 111.70(1)(j), Stats., and has its
principal offices located at the MI|waukee County Courthouse, 901 North N nth
Street, MIwaukee, W sconsin 53233.

4. The M I waukee County Personnel Review Board, hereinafter referred to
as the Board, was established pursuant to Chapter 33 of the General O dinances
of M Ilwaukee County to administer the quasi judicial duties formerly performed
by the MIwaukee County Gvil Service Commssion as they relate to the
di scipline and discharge of County enployes as set forth in Secs. 63.10 and
63.12, Stats..

5. Johnny L. Wade was enployed as a custodial worker at the MIwaukee
County Medical Conpl ex. In the spring of 1990, M. Wade served a one-day
suspension for allegedly being inattentive during work hours. On Sept enber 14,
1990, the County filed charges agai nst M. Wade asking that he be di scharged.

6. On Septenber 17, 1990, M. Wade spoke with GCerty Purifoy about
handling his case before the Board. On Septenber 24, 1990, M. Wade net with
CGerty Purifoy to prepare for the hearing before the Board and during the course
of this meeting M. Wade indicated that he would be willing to enter into
settl ement discussions with the County to avoid a hearing before the Board and
return to work. Gerty Purifoy entered into settlenment discussions with the
County and initially the County was not interested in discussing a possible
settl enent. Subsequently, on Cctober 8, 1990, the County proposed terns of a
possi bl e settlenent. M. Wade was informed of these terns but they were not
acceptable to himand a counterproposal was nmade by the Union to the County on
Cct ober 10, 1990. On Cctober 30, 1990, the County indicated acceptance of the
Uni on' s count er proposal .

7. M. Wade reviewed the proposed agreenent and asked for several
changes in the language and indicated he did not wish to sign the proposed
agr eenent . M. Wade was reluctant to sign the agreenent as it provided for a

reeval uation period of six nmonths during which he could be discharged wi thout
recourse. Gerty Purifoy told M. Wade that his options were to proceed to a
hearing before the Board or to sign the settlenent agreement and return to work
and attenpt to reprove hinself. CGerty Purifoy advised M. Wade that in her
opinion if they went to a hearing before the Board, they would not prevail.
She indicated that the choice was his and M. Wade indicated that he would
reluctantly sign the settlenent agreenment and did so "under protest."

8. On Decenber 11, 1990, M. Wade signed the follow ng:
SETTLEMENT AGREEMENT Johnny Wade

The parties to this matter having sought a resolution
short of a hearing by virtue of the mutual covenants
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and consi deration expressed her ei n, pr opose a
Settl enent Agreenent as foll ows:

1. That the tine off will serve as a suspension.

2. That the enploye will return to work on
Decenber 17, 1990.

3. That the charges are well founded.

4. That the County shall withdraw all charges.

5. That the enploye will serve a six nonth re-

eval uation period on paragraphs k,o0,q,r,s, and u
of Gvil Service Rule VII, Section 4 per PRB
Rule VI, Section 8.

6. That i f the enploye's per f or mance under
Rule VII, Section 4 as noted above 1is not
satisfactory or should he be absent nobre than
three days, aside from a hospitalization, the
enploye will be imediately termnated from
County  enpl oynment during the re-evaluation
period without further review by the Personnel
Revi ew Boar d.

7. That, in addition, during the six month re-
eval uation period, the enploye will neet wth
the Union and the Departnent at six week
intervals for a review of his progress.

Johnny Wade /s/ 12-11-90
Johnny Wade Dat e
M nni e Linyear /s/ 12-11-90
M nni e Li nyear Dat e

Asst. Hospital Adm nistrator
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The Board sent the following letter dated Decenber 12, 1990 to M. Wde:

M. Johnny Wade
1953 North 26th Street
M | waukee, W sconsin 53205

Re: Charges for Discharge Against Johnny Wade,
Si gned by Ms. Julie Hanser, Hospi t al
Adm ni strator, MCMC, Dated Septenber 14, 1990

Dear M. Wade:

This is to confirmthat the MIwaukee County Personnel
Review Board at its meeting held Decenber 11, 1990,
accepted the stipulation agreed to by you and all
involved parties to the above subject charges and
cl osed the case.

A copy of the signed agreement is attached. I tems
nunber 5, 6 and 7 of the above agreenent refer to a
reeval uation period to be served by you and designates
the length of tinme and the scope of your deportnent in
that period all pursuant to Rule VI, Section 8 of the
Rul es of Procedure of the Personnel Review Board.

The Board hereby places you on notice that this
reevaluation period provides you an opportunity to
rectify your conduct so as to conformto the standards
requi red by County nanagenent for such conduct and that
failure on your part to do so to the satisfaction of
County nanagenment may result in your being separated
from County enploynent by the appointing authority at
any time during this reevaluation period and that such
separation shall be wthout further review by the
Per sonnel Revi ew Boar d.

Very truly yours,
M LWAUKEE COUNTY PERSONNEL REVI EW BQARD

Fred J. Bleidorn
Executive Secretary

9. On June 12, 1991, M. Wade was term nated. On June 12, 1991,
M. Wade contacted Gerty Purifoy about his term nation and she indicated that
the settl ement agreenent provided no recourse fromsaid termnation.

10. The Union's handling of M. Wade's Personnel Review Board matter and
its negotiating of a settlement agreenent which resulted in his reinstatenent
and six nonths to reprove hinmself but which ultimately resulted in the
term nation of his  enpl oynent wi t hout recourse was not arbitrary,
discrimnatory or done in bad faith and the Union at all tines material herein
fairly represented the Conpl ai nant.

11. The evidence failed to establish that the County term nated M. Wade
based in whole or in part on any protected concerted activity on his part.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
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makes the follow ng

CONCLUSI ONS OF LAW

1. District Council 48, AFSCME, AFL-CIO and its affiliated Local 1055
did not violate its duty of fair representation with respect to M. Wade by its
handling of M. Wade's Personnel Review Board nmatter and negotiating a
settl ement agreenent and accordingly did not violate Sec. 111.70(3)(b)1 of the
Muni ci pal Enpl oynent Rel ati ons Act.

2. M | waukee County did not violate Sec. 111.70(3)(a)3, Stats. in
term nating the grievant on June 12, 1991.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
IT IS ORDERED that the conplaint filed herein be, and the sane hereby is,
dismissed inits entirety.
Dated at Madi son, Wsconsin this 6th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Lionel L. Crow ey, Exam ner

(Find Footnote 1/ on page 6)
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to neke

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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M LWAUKEE COUNTY

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGRCUND

In his conplaint initiating these proceedings, M. Wade alleged that the
Union violated its duty of fair representation to himby allowing the County to
unfairly term nate and harass him He asserted that he was reluctant to sign
the settlenent agreenent but was persuaded by the Union to sign it without
knowi ng that the settlenent agreenent was a way to set himup to be terninated
wi thout recourse. M. Wade alleged that the County term nated hi m because of a
personal vendetta because he had previously filed a conplaint with Affirmative
Action and filed a grievance which was decided in his favor. The Union denied
that any conduct on its part was inproper or violated any laws and asserted
that it had at all tinmes fulfilled its duty of fair representation to M. Wde.
It further asserted that the conplaint did not state the elenments of a
prohi bited practice. The County contended that the actions of the M| waukee
County Personnel Review Board are excluded from the parties' collective
bargai ning agreenent and the Comm ssion lacks any jurisdiction in the matter
and it alleged that the conplaint failed to allege that the County committed
any prohibited practice.

Conpl ai nant Wade's Position

M. Wade contends that he was termnated for personal as well as
political reasons. He submits that it was in the economic interest of the
County to terminate him because he was a long term enploye and his position
could be filled by enployes at |ower pay. M. Wade asserted that his

supervi sor had a personal vendetta against him and the supervisor never forgot
the case in which M. \Wade prevail ed. M. Wade argues that the Union and
County worked hand-in-hand in agreeing to a settlement agreenent which
permitted his term nation wi thout recourse and that he should not have signed
the settlenment agreenent but did so because of the advice of the Union.

Uni on's Position

The Union contends that it did nmore for M. Wade than in al nost all other
cases. It points out that it previously went to bat for him and won the case.
It submits that M. Wade was brought up on charges on Septenber 14, 1990 and
based on these, the Union determned that if it proceeded to a hearing,
M. Wade stood an excellent chance of being termnated. The Union notes that
it explained this to M. Wade and al so presented the possibility of getting a
settl enent. It asserts that it negotiated with the County a settlenent
agreement which limted his reevaluation to violations of only specific rules.
It clainms that this took a lot of work because when the County is intent on

getting rid of an enploye it is not inclined to agree to a settlenent. It
contends that M. Wade confuses being advised of the hard facts with being
pressured to sign the settlement. It maintains that the Union told himthat if

he went to hearing he stood a good chance of getting fired and if he signed the
settlement and didn't straighten out his work performance, he stood a good
chance of getting terminated as well. It asserts that no one put a gun to
M. Wade's head and he elected to do what he did. It submits that he had the
opportunity to straighten hinself out and he didn't. The Union concl udes that
there was no failure of representation, but on the contrary, M. Wade was given
excel l ent representation.
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County's Position

The County subnmits that it should be dismssed from this matter. It
submits that it entered into the settlenent agreenent with M. Wade, who did so
voluntarily. It contends that some people make their own luck and M. \Wade was
given the chance to straighten hinself out as others have done but M. Wde
failed. It argues that no evidence was presented other than M. Wade's
opi ni ons that people were against him It points out that M. Wade knew what
he was signing and the settlement agreenment indicates that the charges were
well founded. It submits that the conplaint shoul d be dism ssed.

DI SCUSSI ON

The issue presented here is whether the Union violated its duty to fairly
represent M. Wade. The duty of fair representation obligates a union to
represent the interest of its nenbers wthout hostility or discrimnation, to
exercise its discretion with good faith and honesty, and to eschew arbitrary
conduct. 2/ The Union's duty to fairly represent its nenbers is breached only
when the wunion's actions are arbitrary, discrimnatory, or taken in bad
faith. 3/ Generally, the Union has to take sone affirnative action adverse to
the enmploye or to refuse or fail to take some action it should have in the
interest of the enploye to neet the requirenents set out above for it to breach
its duty of fair representation.

A union is not under any absolute duty to pursue a grievance and a
violation of the duty of fair representation is not established nerely by
proving that the underlying grievance was neritorious. 4/ (Ctations onitted)
Also the Union is not obligated to proceed on a case it deens not to have a
good probability of success. Here, the evidence establishes that the Union was
willing and ready to proceed on the nerits of M. Wade's case before the Board
even though it felt it would |ose. The Union's opinion that they would nost
likely |l ose was not seriously contested and in the settlenent agreenent signed
by M. Wade, it states that the charges were well founded. 5/

The thrust of M. WAde's case is that the Union breached its duty of fair
representation by its recommendation that he sign the settlenent agreenent
rather than proceed to a hearing before the Board where the settlenent

agreenent allowed the County to discharge him without recourse. As noted
above, the Union did not refuse to take M. Wade's case before the Board. The
Union inforned him that it was likely that the Board would sustain his

di scharge so it was recommendi ng that he sign the settlenent agreenent. 6/ M.
Wade testified that he got bad advice which would cone under the sane heading
as msrepresen-tation. 7/

2/ Vaca v. Sipes, 386 U S 171, 177, 64 LRRM 2369, 2371 (1967); Mahnke v.
VERC, 66 Ws.2d 524 (1974). -

3/ Vaca v. Sipes, supra; Coleman v. Qutboard Marine Corp., 92 Ws.2d 565
(1979).

4/ Stanley v. General Foods Corp., 88 LRRM 2862 (5th Cr., 1975).

5/ Ex - 4.
6/ TR - 17, 18, 24, 35, 51 and 84.

7/ TR - 36.
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M. Wade is refusing to accept the reality of his situation. He was
faced with making a difficult choice of going to a hearing before the Board
where the consensus was that he would be fired or to sign a settlenent
agreenment where he would be given a second chance but if he failed he could be
term nated w thout any recourse. He was between "a rock and a hard place," 8/
but the position he found himself in was of his own doing and it was not the
Union's fault that he was in this position rather it was through the Union's
efforts that he had any choice at all. M. Wade's allegation that he got bad
advi ce by not going ahead with the hearing before the Board is not supported by
any facts other than the end result was not to his liking. Even supposing it
was bad advice that M. Wade should not proceed to the hearing but enter into a
settlement, this would not be enough to support a claim of unfair
representation. 9/ M. Wade nmade the choice and if he had chose to go to a
hearing and lost, he could argue that he was given bad advice for not signing
the settlenent agreenent. The Union was willing to proceed to a hearing or
settle the matter and it was M. Wade's decision as to which action to take.
The Union nerely nade a recomendation based on good faith factors. The
evi dence presented fails to establish that the Union's opinion with respect to
success before the Board was erroneous. On the contrary, it appears to be
entirely correct. M. Wade was fully informed of this by the Union. 10/ The
Union after discussing the nmatter with M. Wde entered into settlenent
di scussions and after sone negotiations reached a settlenent agreenent. 11/
Al t hough M. Wade was reluctant to sign the settlenent agreement, he signed it
and was aware of its terms because that is precisely why he was reluctant to
sign it. 12/ No evidence established action or inaction by the Union which
constituted unfair representation. There was no evidence presented that the
Uni on could have done nore to get better terms than the settlenent agreenent.
M. Wade thereafter had his chance for reevaluation but he failed to take
advant age of this opportunity. He cannot blane the Union for his plight.

In conclusion, M. Wade has nade conclusory allegations that the Union
did not fairly represent him but these are insufficient to establish that the
Uni on breached its duty of fair representation. The facts established that the
Union was willing to go to the hearing before the Board even though it was of
the opinion it would result in the termnation of M. Wde, and negotiated a
settl ement agreenent and gave M. Wade the choice to sign the agreenent or go
to hearing. 13/ The evidence establishes that it gave hi m sound advi ce. Under
these facts, the Union's conduct was not arbitrary, perfunctory or in bad faith
and the Union therefore did not violate its duty of fair representation to M.
Wade. 14/

8/ TR - 24.

9/ Cannon v. Freightways Corp., 90 LRRM 2996 (7th Cr, 1975).

10/ TR - 84.
11/ Tr - 80-84.
12/ Ex - 4.

13/ TR - 51.

14/ Powel | v. d obe Industries, 94 LRRM 3140 (N.D., GChio, 1977).
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Having concluded that the Union did not breach its duty of fair
representation toward M. Wade, the Examiner has no authority to consider any
breach of contract clains against the County. 15/

Wth respect to M. Wade's assertion that he was di scharged based on his
havi ng been successful in a prior matter involving the County, the evidence
sinply fails to establish this allegation. In the settlement agreenent, M.
Wade agreed that the charges were well founded. 16/ Al though M. Wade asserted
that M. Berget had a vendetta against him the final decision to termnate him
was nmade by Mnnie Linyear, the County's Assistant Administrator. 17/ Under
the settlement agreenment the Union, the Departnent and M. Wade nmet at six week
intervals for a review of his progress. 18/ No evidence was presented that
these did not take place or that M. Wade was not aware of his progress.
Additionally, the settlenent agreenent limted the review of his performance to
only certain factors. No evidence was presented that these factors were not
the basis of his termnination. In short, other than the conclusory statenents
by M. Wade that his term nation was nmade for personal and political reasons,
no evidence was submitted that the County terminated M. Wade because of his
concerted protected activity. Therefore, all allegations of prohibited
practices agai nst the County have been di sm ssed.

In conclusion, the Union was not shown to have unfairly represented
M. Wade and the County was not shown to have engaged in any prohibited
practices, consequently the conplaint has been dismssed inits entirety.

Dated at Madi son, Wsconsin this 6th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Lionel L. Crow ey, Exam ner

15/ Mahnke v. WERC, 66 Ws.2d 524 (1975) at 532.

16/ Ex - 4.
17/ TR - 127.

18/ Ex - 4.
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