STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

PLUVBERS AND PI PEFI TTERS LOCAL 557,

Conpl ai nant
: Case 2
VS. : No. 46219 Ce-2121
: Deci si on No. 27045-C
JEROVE FI LBRANDT PLUVMBI NG AND
HEATI NG | NC. ,

Respondent .

Appear ances:

Previant, Coldberg, Uelmen, Gatz, MIller & Brueggeman, S.C., Attorneys
at Law, by Ms. Marianne Goldstein Robbins, 1555 N Rivercenter
Drive, Suite 202, P.O Box 12993, MIwaukee, Wsconsin 53212,
appearing on behal f of Plunbers & Pipefitters Local 557.

Ruder, Ware & Mchler, S.C., Attorneys at Law, by M. Ronald J. Rutlin,
with M. Jeffrey T. Jones, 500 Third Street, P.O Box 8050, Wusau,
W sconsin 54402-8050, appearing on behalf of Jerone Filbrandt
Pl unbi ng & Heating, Inc.

CRDER AFFI RM NG AND MODI FYI NG EXAM NER' S
PROPOSED FI NDI NGS OF FACT, AND AFFI RM NG
EXAM NER' S PROPOSED CONCLUSI ONS OF LAW AND ORDER

On March 20, 1992 Examiner Richard B. MLaughlin issued his Proposed
Fi ndi ngs of Fact, Conclusions of Law and Order with Acconpanyi ng Menorandum in
the above-entitled matter wherein he concluded that the Respondent Jerone
Filbrandt Plunbing and Heating, Inc. had conmitted unfair |abor practices
wi thin the neaning of Sec. 111.06(1)(a) and (d), Stats.

On April 9, 1992, the Respondent tinmely filed objections to the
Exam ner's proposed deci sion. Conpl ai nant Pl unbers and Pipefitters Local 557
filed a witten response to the Respondent's objections on May 1, 1992.

Being fully advised in the prenises, the Commission is satisfied that the
Exami ner's Proposed Findings of Fact should be affirnmed and nodified and that
hi s Proposed Concl usions of Law and Order should be affirned in their entirety.

NOW THEREFORE, it is

ORDERED 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An



agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing

based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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A

B.
addi ti on of

C.
af firned.

D ssent.

The Exami ner's Proposed Findings of Fact 1 - 20 are affirned.

The Examiner's Proposed Finding of Fact 21 is nodified through the
t he underlined | anguage.

21. The delays between negotiations neetings
foll owi ng Decenber 6, 1990, were due primarily to the
unavailability of Company negoti ators.

The Exami ner's Proposed Conclusions of Law and Proposed Order are

G ven under our hands and seal at the Cty of

Madi son, Wsconsin this 29th day of Septenber,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/
Her man Tor osi an, Comm ssi oner

WIlliam K. Strycker /s/
WITlia Strycker, Comm ssioner

A. Henry Henpe /s/
A. Henry Henpe, Chalirperson
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1/

Not e:

Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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JEROVE FI LBRANDT PLUMBI NG
AND HEATI NG I NC

MEMORANDUM ACCOVPANY! NG ORDER
AFFI RM NG AND MODI FYI NG EXAM NER' S
PRCPOSED FI NDI NGS OF FACT, AND AFFI RM NG
EXAM NER' S PROPOSED CONCLUSI ONS OF LAW AND ORDER

The instant conplaint alleges that the Conpany violated Secs.
111.06(1)(a) and (d), Stats. by refusing to bargain in good faith with the
Union. The conplaint seeks an order conpelling the Conpany to bargain in good
faith with the Union and dismissing the election petition filed by the Company.

The Exam ner issued a decision which concluded that the Conpany had
failed to bargain in good faith with the Union because of the delays between
bar gai ni ng sessions caused by the unavailability of Conpany representatives.
To remedy this unfair |abor practice, the Exam ner ordered the dism ssal of the
election petition filed by the Conpany and directed the Conpany to bargain in
good faith with the Union. The Examiner's Oder further specified that the
Conpany would be barred from filing another election petition for a period of
si x nont hs.

The Conpany filed objections to the Examiner's proposed decision. The
Conpany sunmarized the basis for its objections as foll ows:

In this matter, the Union bears the burden of
establishing by a "clear and satisfactory preponderance
of the evidence" that the Enployer has engaged in bad
faith bargaining. A "totality of the conduct" standard
is applied in determ ning such matters.

The Hearing Exami ner found that the Enployer had
engaged in bad faith bargai ning based on the fact that
its representatives failed to neet at reasonable
intervals with Union representatives for purposes of
negotiations. The "totality of the conduct" as applied
to the facts of this nmatter clearly establishes that
the Enployer's representatives did not refuse to neet
with the Union representatives at reasonable intervals
for the purpose of negoti ati ons. Schedul i ng
negoti ation sessions in close proxinity to one another
was extremely difficult for a variety of reasons
including the parties' (including M. Guenther's)
previous conmit-ments, M. Q@enther's vacation, the
parties' consider-ation of the holiday season, M.
Quenther's canceling of a nunber of previously
schedul ed sessions for wvarious reasons, and M.
Sederstrom s canceling of a session due to illness. In
such circunstances, it would be patently unfair to
place the blame for failing to neet at reason-able
intervals at the Enployer's feet.

For the foregoing reasons, the Enployer respect-
fully requests the Conmmission to reject the Hearing
Examner's Finding of Fact No. 21 and his conclusion
that the Enployer engaged in bad faith bargaining by
failing to neet at reasonable intervals with Union.
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The Union filed a witten response to the Conpany objections arguing that
the Exam ner's Proposed Findings of Fact, Conclusions of Law and Oder are
fully supported by the evidence and law.  Thus, the Union urges the Commi ssion
to affirmthe Exam ner's decision in its entirety.

DI SCUSSI ON

The Exami ner premsed his bad faith bargaining determ nation upon the
Conpany's wunavailability for bargaining sessions on a sufficiently regular
basis. He held:

It is doubtful whether any of the above cited
factors warrant a finding that the Conpany engaged in
anyt hing other than hard bargai ning. On bal ance, the
record does indicate sone reason to believe the Conmpany
had no willingness to agree with the Uni on on any point
of substance. This point has not, however, been
seriously tested by the Union, for the record indicates
the Union took the position that the Conpany should
take the Union's proposed agreement on an all or
not hi ng basi s. The duty to bargain does not require
the making of a specific concession. It is apparent
the Union itself chose a hard bargaining stance, wth
unit menbers striking to advance their demands. 1In the
absence of evidence beyond that cited above, it would
be difficult to characterize the Conpany's actions as
anything other than its own hard bargai ning stance.

There is, however, evidence beyond that cited
above. The evidence which supports the bad faith bar-
gaining allegation in this case turns on the Conpany's
unwi I lingness to neet at reasonable intervals. The
Conpany's request to postpone the initial bargaining
session is, standing alone, unrenarkable. It did,
however, serve to cut roughly one nonth fromthe cert-
ification year. More significantly, that postponenent
does not stand alone but prefaces an extended period
during which the Conpany negotiators were unable to
neet at anything approaching regular intervals. By the
time of the anniversary of the Union's certification,
the parties had net six tines. Wil e the Conpany
accurately notes that the Union acquiesced in the
setting of the neeting dates, the point remains that
the Conpany never nade itself available at less than
four to six week intervals. Guenther was |ess than
enphatic in seeking nore regular neetings, and did not
seek to challenge the frequency of the neetings until
the Decenber 6, 1990, neeting. The point renains,
however, that there can be no collective bargaining
wi t hout rmutual neetings. To overlook the Company's
limted availability to neet in this case in effect
turns the certification year into certification nonths.

It can be noted that the Conpany is a snall

enpl oyer, and the unit is also small. This point does
not, however, inmpact on the statutory duty to bargain.

- 6- No. 27045-C



As the United States Supreme Court noted in Brooks v.
NLRB, 348 US 96, 35 LRRM 2158 (1954):

(1)t is not within the power of this Court
to require the Board . . . to relieve a
smal |l enployer, like the one involved in
this case, of the duty that may be exacted
from an enterprise with many enployees.
10/

The Court, in Brooks and in Fall River, specifically
di scussed the policies supporting the presunption which
is applied to the Union's nmajority status during the
year following certification. To ignore the Conpany's
denonstrated unavailability for bargaining in this case
woul d effectively gut that presunption.

The renedy set forth in the ORDER proposed above
does not require extensive discussion. The el ection
petition would be dismssed. No refiling would be
permtted for six nonths. 11/ This six nonth period is
to remedy the delays attributable to the Conpany
di scussed above. A longer extension is not appropriate
on this record. As noted above, in the absence of the
Conpany's pattern of unavailability, it would be
difficult to characterize the parties' bargaining as
anything beyond hard bargaining. The ORDER also
requires the Conpany to bargain in good faith during
this period. To discharge that duty, Conpany
represent-atives nust nmake thenselves available at
reasonabl e intervals to negoti ate.

10/ 348 US at 104, 35 LRRM at 2161.
11/  See Colfor Inc. v. NLRB, 838 F.2d 164; 127 LRRM
2447 (CA 6, 1988).

W  concur with the Examiner's conclusion that the Conpany's
unavailability for bargaining constitutes a refusal to bargain in good faith.
However, our focus in nmaking such a determination is limted to the period
following the parties' Decenber 6, 1990 neeting. Prior to that neeting, the
Union had not advised the Conpany that the frequency of neetings was
unaccept abl e. Indeed, prior to Decenber 6, 1990 the Union had itself been
responsi ble for substantial delays in the bargaining process. Nonet hel ess,
commencing with the Decenber 6, 1990 neeting, 2/ the record satisfies us that

2/ At said neeting Quenther advised Filbrandt that he was concerned with the
amount of tine which passed between neetings and that he would be
available to neet nore often including the holiday season. Tr. 35.
Filbrandt testified that Guenther said "that he'd be avail able nost any
time." Tr. 137. Filbrandt's response was that the "first neeting that
could be held would be on the 10th of January." Tr. 35. Again at the
January 10 neeting Quenther conplained that neetings were getting strung
out too long and that they should try to neet earlier (Tr. 86) and that

the Union could be available at any tine to neet. Tr. 107. Guent her
testified that he agreed to February 28 because "that was the only date
they could conme up with." Tr. 86. Filbrandt testified that GQuenther

objected and said "that he would Iike to have nmore frequent mneetings" but
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the Union placed the Company on notice that it wished to neet nore frequently
than every four to six weeks and would nmake itself available to neet at
anyti ne.

The record further satisfies us that the Examiner correctly concluded it
was the unavailability of the two person Conpany bargaini ng team which was the
primary cause for the delays between neetings. W acknow edge that the
schedul e of the Union representative(s) and the federal nediator also played a
role in the gaps between post-Decenber 1990 neetings. Nonetheless, it renains
clear that the personal commitments of the two person Conpany team were the
prinme cause for delay. These commtnents renoved three or four days each week
as potential neeting dates. The duty to bargain requires greater availability
than the Conpany representatives were willing to provide. 3/

that Guenther never strongly objected. Tr. 143.

3/ Interstate Paper Supply Conpany, Inc., 251 NLRB 1423, 1425 (1980)

it is well established that '(t)he Act does not permt
a party to hide behind the crowded cal endar of
his negotiator, whether he be a busy I|abor
attorney or an over-worked conpany officer.’
Radi ator Specialty Conpany, 143 NLRB 350, 369
(1963). See also MIgo Industrial, Inc., 229
NLRB 25, 31 (1977)

Cont i nued
3/ Cont i nued

Sout hsi de El ectric Cooperative, 243 NLRB 390, 396 (1979)

The Board has held there to be no |egal acceptance in
the explanation that a party's representative is
a busy consultant with nmany clients and demands
on his tine, as it is a party's obligation to
furnish a representative who can be available to
negotiate at reasonable tinmes without inordinate
del ays, as the statute requires. 8/ ;

8/Inter-Polyner Industries, Inc., 196 NLRB 729, 760 (1972).

Coronet Casuals, Inc., 207 NLRB 304, 316 (1973)

Coll ective bargaining, particularly for a first

contract, is a difficult procedure in nost
cases. It can be especially inpeded by the
fail-ure or the refusal of +the parties to
cooperate in setting pr onpt and timely

negoti ati on sessions. The obligation to bargain
in good faith required by the Act is not net by
appoi nting negotiators who are too busy, or are
ot herwi se prevented from neeting pronptly and at
timely intervals. . . . ;
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Quality Mtels of Colorado, Inc., 189 NLRB 332, 337 (1971)

It is well settled that an enployer is required to
attend to his bargaining obligation with the
sanme degree of diligence as he would to
i nportant business matters. B. F. D anond
Construction Co., 163 NLRB 161, 174; Bartlett-
CollTins Co., 140 NLRB 202; M Systens Inc., 129
NLRB 527, 549. In J. H. Rutter Rex
Manuf acturing Conpany, Inc., 86 NLRB 470, the
Board stated:

The obligation to bargain collectively surely
enconpasses the affirmative duty to
make expedi ti ous and pr onpt
arrangenents, within reason, for
nmeeting and confering (sic).
Agreenent is stifled at its

Cont i nued
3/ Cont i nued

source if opportunity is not accorded for discussion or
so delayed as to provoke or prolong

unrest or suspi-cion. It is not
unreasonabl e to expect of a party to
col l ective bar - gai ni ng t hat he

display a degree of diligence and
pronptness in arranging for the
elimnation of obstacles thereto,
conparable to that which he would
display in hi s ot her busi ness
affairs of inportance. . . ;

Radi at or Speci alty Company, 143 NLRB 350, 368-369 (1963)

Wil e neither the Board nor the courts have evol ved, or
i ndeed can evolve, any particular formula by
which to test whether any given frequency of
neet i ngs or armount of time spent in
negoti ati ons, satisfies t he statutory
requirenent "to neet at reasonable tine," the
Board has repeatedly adnonished that parties to
collective bargaining are obligated to display
as great a degree of diligence and pronptness in
the dis-charge of their bargaining obligations
as they display in other business affairs of
i nport-ance. 37/ For, "Agreenent is stifled at
its source if opportunity is not accorded for
dis-cussion or so delayed as to invite or

prolong unrest or suspicion.” J. H Rutter Rex
Manuf ac-turing Conpany, Inc., 86 NLRB 470, 506.
Mor e- over, "delay 1n collective bargaining

entails nore than nere postponenent of an
ordinary business transaction, for the passage
of tine itself, while enployes grow . . .
impatient at their designated bargaining agent's
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Al t hough, the Conmpany al so argues that the Union "agreed" to the neeting
dates which were schedul ed foll owi ng Decenber 6, 1990, we think it nore apt to
conclude that the Union "acquiesced" to the dates in question because it
remai ned hopeful an agreenent could be reached. 4/ Thus, such acqui escence
does not nmilitate against a bad faith bargaining determ nation.

G ven the foregoing, we also affirmthe Exam ner's Order and have there-
fore dism ssed the Conpany election petition. As appropriately tailored by the
Exam ner in acknow edgnent of initial Union acceptance of the delay, the bar to
refiling the election petition is limted to six nmonths fromthe date of this
Order assum ng that good faith bargai ning occurs during that interval.

We believe our colleague's dissent conveys his view that so long as the
Conpany' s conduct is not otherw se blaneworthy, the personal commitnents of the
Conpany representatives, under the circunstances of this case, excuses the
Conpany from meeting at intervals which would reflect a genuine effort to reach
an agreenent. We di sagree. W agree with our colleague that additional
unl awful conduct may make it easier to determne the enployer's notivation or
reasonabl eness in delaying negotiations, but such unlawful conduct is not
necessary and the lack thereof, of course, does not relieve the enployer of its

duty to neet at reasonable tines or intervals. In the final analysis the
determination to be made is whether, under the particular circunmstances of the
case at hand, the delay in scheduling negotiations was reasonable. In this
case we find not. The duty to bargain obligates the Conpany to neet its

statutory obligation even if personal commitnents nust be subordinated upon
occasi on.

In closing, our colleague correctly notes that we do not specify an
"acceptabl e neeting frequency." However, the issue before us is to determ ne
whet her the unavailability of the Conmpany under the facts and circunstances of
this case was inconsistent with the Conpany's duty to bargain under the Peace

Act . Qur holding clearly requires the Conpany to nake itself nore available
for future neetings. Because we do not and cannot know how future bargaining
wi Il progress, we cannot provide a specific frequency of mneetings.

Dated at Madi son, Wsconsin this 29th day of Septenber, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

failure to report progress, weakens the unity
and economi c power of the group and inpairs the
Union's ability to secure a benefi ci al
contract." Burgie Vinegar Conpany, 71 NLRB 829,
830. . . .

37/J. H Rutter-Rex Manufacturing Conpany, Inc., 86 NLRB 470,
506-508; "M System Inc., Mbile Hone
Division Md-States Corporation, 129 NLRB
527, 5409.

4/ Unfortunately, the alternative of |litigating a refusal to bargain
conpl aint often does not provide a tinely remnedy.
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By

Her man Torosi an /s/

Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIlia

Strycker,

-11-

Comm ssi oner
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JEROVE FI LBRANDT PLUMBI NG
AND HEATI NG I NC

DI SSENT

It is, of course, inpossible for parties to bargain collectively unless
they neet for that purpose. Thus, it is axiomatic that good faith bargaining
includes a responsibility of the parties to neet at reasonable tines.

"Determ nations concerning the good faith aspects of the bargaining
obligation are, of necessity, subjective in nature." 5/ "Subjective," however,
is not defined, at least by this Commission. Yet, it seens obvious the termis
not intended to connote a sense of "mechanistic" or “"formalistic"; it seens
equally clear that neither does it mean "whinsical ."

Nor does the subjective nature of our product relieve us from the
obligation of reviewing all relevant factors in reaching our conclusions. 6/
This approach is bolstered by good faith bargaining decisions of the NLRB
which, in the words of one legal scholar, " .rely on 'all of the
circunstances' because it is otherwise difficult to determ ne exactly what are
the 'reasonable tinmes' at which parties nust nmeet." 7/

In the instant matter, the period under scrutiny consists of one year.

During the first six nmonths of that period it is clear that the Union
substantially contributed to bargai ning delays by conduct which included both
cancelling a previously established nmeeting date to acconmpbdate the vacation
schedule of the Union representative and allowing a period of six weeks to
el apse before "getting back"” to the Enployer to propose a new neeting date. As
to this, there is no factual dispute.

It is equally pellucid to ne that the Enployer does not bear the sole
onus for bargaining delays during the last six nonths of the period in
guestion. Based on the Enployer's "totality of conduct" 8/ during that period,
the history of its relationship with the Union during the nonths preceding it,
along with other relevant factors, | conclude that the Enployer conplied with
its duty of good faith bargaining.

5/ Adams County, Dec. No. 11307-A (WERC, 4/73).

6/ See Price County, Dec. No. 7755 (WERC, 10/66) in which approving
reference is made to " a total review of the facts."

7/ Gorman, Robert A, Basic Text on Labor Law Unionization and Collective
Bar?ai ning, "Duty to Bargain in Good Faith,” Sec. 2, at 401, West
Publishing Co., St. Paul, Mnn., 1976.

8/ Adanms County, supra; Price County, supra.
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The majority primarily focuses on only what it chooses to interpret as
deliberately dilatory aspects of Enployer's conduct for that six nonth span.

Yet, during that time-span:

1) Al t hough the Union suggested shorter intervals between neetings, it
was, in the words of the exam ner, "less than enphatic" in doing so; though it
now clains to have expressed a willingness to neet " at any tinme," the
record does not indicate that it ever suggested a specific bargaining date, and
further appears to reflect a ready enough agreenent by the Union to bargaining
dates suggested by the Enployer; those neetings were schedul ed approxi mately
four weeks apart; each neeting lasted from2 to three hours.

2) The Union cancelled a scheduled March neeting which, at the
Enpl oyer' s suggesti on, took place nine days |ater;

3) For several nonths, the bargaining wunit for whose benefit
negotiations were proceeding had no nenbers -- not a particularly conpelling
notivation for either side to neet nore frequently; 9/

4) The Enployer continued to be a snmall, famly owned operation,
attenpting to neet its bargaining obligations as econonically as possible. 10/

5) There was collective bargaining inexperience anply displayed by
each side in approximtely equal neasure, 11/ coupled, however, with what the

9/ Oiginally, the bargaining unit in question contained two nenbers.
Following certification by the NLRB of the Union as the exclusive
col l ective bargaining agent for the unit in May of 1990, its two nenbers
went on strike. In March of 1991, the Enployer learned that both
strikers had obtained pernmanent enploynent el sewhere, and were thus no
| onger menbers of the bargaining unit for whose benefit negotiations were
bei ng conduct ed. Subsequently, the Enployer hired one replacenent
enpl oye who now constitutes the entire bargai ning unit menbership. Since
the bargaining unit now consists of only one person, the NLRB has
declined jurisdiction.

10/ Foot note 10/ found on page 13.

10/ This is not to suggest that size should relieve a small Enployer of its
duty to bargain in good faith (including its responsibility to neet at
reasonable times). But unlike the situation in Brooks v. NLRB (348 U. S
96, 35 LRRM 2158 (1954) cited by the exam ner and noted approvingly by
the majority, the Enployer herein does not seek to be exenpted from any
of its lawful responsibilities because of dimnutive size. Instead, its
defense is based on the assertion that under all of the circunstances it
has reasonably discharged its duty to bargain in good faith.

Qur analysis of those circunstances should, in ny view, include
consideration of the fact that nost small, famly-run operations in the
private sector cannot afford and thus do not have available to them the
same resources as are available to larger conpanies or, for that matter,
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exam ner characterized as "hard bargaining" by each side; 12/ under these
circunstances, alone, the negotiating inpasse experienced by the parties was
bot h predictabl e and unremarkabl e;

rul es;

whi ch
Uni on;

6) Nei ther side either proposed or agreed to any negotiating ground

7) Both menbers of Enployer's negotiating team had schedule conflicts
limted their availability for collective bargaining neetings with the
13/

11/

12/

13/

even snaller rmunicipal units of government. Under this circunstance, in
ny view, it is not necessarily reasonable to expect the sane efforts from
a small family business as can be reasonably expected from a |arger
nmuni ci pal or private corporation which probably has superior resources.
Size and ability thus become circunstances to be considered along with
other relevant factors. Together, they all constitute a totality of
ci rcunmst ances, none of which can be equitably or reasonably ignored.

The Enployer's negotiating team was an anmateur husband-wi fe conbi nati on.

The husband, a son of the owner, was active in the business as a
regi stered engineer and master plunber (with other mscellaneous duties).

Hs wife had regular full-time enploynent of her own as busi ness manager
for the Antigo School District, but was not paid for her collective
bargaining efforts on behalf of the Enployer herein. Al t hough her
husband expressed his view that his wife had "extensive" collective
bargai ning knowl edge (conpared to his own collective bargaining
experience, his wife's undoubtably seemed "extensive"), nothing in the
record indicates that the wife's exposure to school district bargaining
was in any role other than that of a financial data resource.

Wiile the collective bargaining experience of the Union business
agent appears to have been greater than that of his Enployer
counterparts, it was not extensive. At the time of hearing, for instance,
this agent had been enployed by the Union for a total of 4 years, 5

nont hs. During that period he negotiated six successor agreenents for
other locals with their respective enployers, but only one "first
contract."” Prior to enploynent by the Union, the business agent's

occupational experience was as a plunber. Some two nonths into the |ast
six months of negotiations between these parties, the Union's bargaining
team was augnmented by the presence of a self-described union organizer.
The record gives no hint as to his collective bargai ni ng experience.

I ssues on which there was disagreenent (and in some cases extensive
di scussion) ranged fromthe trivial (e.g., proper name of Union, proper
name of Enployer) to the nore substantive (e.g., wages, pension, union
security, wunion steward access to work sites, work linmitations for
pl unber-hel pers). A though tentative agreenents were apparently reached
verbally with respect to a few issues, the parties never initialed or
signed off on them and neither side ever suggested doing so. Predictably
(under these circunstances), the verbal T.A 's all unravel ed.

The husband half of the team appears to have had daytinme job-site
respons-ibilities with the Enployer, which included activities in his
areas of expertise (engineering, nmaster plunbing) as well as supervision.
The wife's enployment schedule with the Antigo School District not only
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8) Addi tional delay was caused by the illness of the FMCS nedi ator;
further delay was caused by the sane mediator's vacati on schedul e.

G ven these circunstances, the nmajority's analysis appears to me to be

inconplete, its renedy, |ess than even-handed. It inposes a penance on the
Enpl oyer for the six nmonth period in question, but awards absolution to the
Union for the sane period. It does not even provide guidance to the Enployer

as to what the magjority may find to be an acceptabl e neeting frequency.

It is true that past decisions have condemed the failure to neet
at reasonable tinmes as sufficient alone to violate the duty to bargain." 14/
But these decisions ". . are careful to note that this conduct occurred in
the context of other behavior which betoken bad faith such as unfair |abor
practices (enphasis supplied).”™ 15/ They are described as creating an "elastic

i ncluded regular, full-tine, daytime hours, but also required her attend-
ance at nighttine neetings of the Antigo School Board or one of its
conmi ttees. Additional bargaining schedule limtations resulted fromthe
vol unteer evening church work in which both husband and wife apparently
participated on a regular basis. The Union agreed that given the enpl oy-
nment responsibilities of both nenbers of Enployer's negotiating team it
was not unreasonable to schedul e bargaining sessions for the evening.
(The usual starting tinme was 7:00 or 7:30 p.m).

14/ Corman, Robert A., supra.

15/ Corman, Robert A., supra. Gornan's point can be readily denonstrated by
review of the cases relied on by the majority. | list themin the sane
order as the majority:

Interstate Paper Supply Conpany, Inc., 251 NLRB 1423 (1980) -- in
which the enployer not only refused to nmeet with the union for five
nonths, but further insisted that any accrued seniority of its enployes
be tolled for any tine spent on strike. The NLRB found this proposal to
constitute an unfair labor practice (ULP) whether or not it represented
anti-uni on bi as.

Sout hsi de El ectric Cooperative, 243 NLRB 390 (1979) -- in which the
enpl oyer refused for seven nonths to submit an economic proposal in
response to the proposal nade by the wunion, subsequently withdrew
recognition of the wunion, unilaterally granted bargaining unit nenbers
increases in wages and benefits (ULP), threatened enployes that wunion
supporters would not receive increases (ULP), and discharged a | eading
uni on adherent because of his union activities (ULP).

Coronet Casuals, Inc., 207 NLRB 304 (1973) -- in which the enpl oyer
insisted as a condition of executing the |abor agreenent, that the union
agree to indemify the enployer against any threat, coercion, harassnent
or intimdation of enployes who were not nenbers of the union by paynent
to the enployer of the sum of $1000 per occurrence (non-nandatory subject
of bargaining), and further refused to reinstate any strikers (ULP).

Quality Mtels of Colorado, Inc., 189 NLRB 332 (1971) -- in which
the enployer initially refused to bargain with the union at all so there
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concept (which) invites the conclusion that a delay of a certain period can be
'reasonabl e when done in good faith but not when other indicators suggest the
purpose of delay is to frustrate negotiations." 16/

The record is barren of any such indicators in the instant matter. O her
than the majority's perception that the Enployer participated in an inadequate
(though apparently regular) nunber of meetings, there is not even a whisper of
illegal Enployer conduct. The nost of which the record adnmits is bargaining
i nexperience (on both sides), what the exaniner describes as "hard bargaining"
(by both sides), a bargaining inpasse, nutual frustration, and, finally,
Enpl oyer's petition for a decertification election. 17/ None of these
" bet oken bad faith such as an unfair |abor practice.”

In ny view, ny colleagues' instincts, however well-intentioned, play them
false in this instance. They cite NLRB decisions in support of the one they
reach herein, but, unlike the exanples of those cases, fail to assess the

was a three nonth | apse between the union's first request for bargaining
and the first meeting, held only two bargaining nmeetings in five nonths,
and unilaterally granted enpl oyes a wage and benefit package which it had
earlier withheld from the union after contract negotiations had stalled
(ULP).

Radi ator Specialty Conpany, 143 NLRB 350 (1963) -- in which the
enpl oyer, while negotiations were proceeding, warned its enployes that it
woul d cl ose the plant and never sign a contract, insisted on a no-strike
clause without any formof arbitration as well as on a provision granting
the enployer unilateral and unreviewable control over ultimte
di sposition of grievances, refused to consider seriously any union
proposal s to inprove
Cont i nued

15/ Cont i nued

exi sting wages and conditions of enploynent, insisted on inclusion of a
liability clause which gave the enployer no greater rights than it
al ready had under the law (since such clause was not a nandatory subject
of bargaining) and refused to nmeet the union with sufficient regularity
and frequency.

In the instant natter, the enployer's conduct was positively
angelic by comparison with the conduct described in the cases listed
above.

16/ Corman, Robert A., supra.

17/ This petition cannot be fairly viewed in a vacuum The only negoti ator
for the Enployer who testified (husband) stated that the Enployer wanted
to reach an agreenent. That statenment is unrefuted by either record
testinony or other indicators to the contrary. Mreover, the sole nenber
of the bargaining unit for whose benefit negotiations were presumably
bei ng conducted had, unsolicited, advised the Enployer that he had no
desire to be represented. Filing a decertification petition, of course,
is a lawmful act permitted the Enployer and cannot be fairly deened as
evidence of unlawful anti-union bias. It probably does constitute
evidence that in view of the |lack of any appreciabl e bargai ni ng progress,
the Enployer finally canme to regard the chances of obtaining a collective
bar gai ni ng agreenment as renote to inpossible.
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totality of circunstances before red-flagging the enployer for delay. By this
om ssion, they effectively "de-el asticize" a concept which has served well over
the years as a protector of collective bargaining rights, and transform what
has been for this Commssion since at least 1973 an exercise in subjective
interpretation 18/ to one of nere fornmalistic rote.

18/ Adanms County, supra.
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For we all agree that the |law does not require that the parties have a
certain nunber of neetings within a given time period or that nmneetings take
place with any particular frequency. 19/ If it did, | am confident the
majority would so advise the parties. But all the law requires is that the
parties bargain in good faith. Based on "a total review of the facts," 20/ |
bel i eve the Enpl oyer adequately discharged its duty in this respect.

Dated at Madi son, Wsconsin this 29th day of Septenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

19/ Radi at or Speci alty Company, supra at 368.

20/ Price County, supra. Contrary to the apparent msperception of the
majority, this approach should not be interpreted as giving any greater
credence to "personal commtnents" than any other relevant factors.
Under no circunstances do personal commitments "excuse" or absolve the
enpl oyer from conplying with its duty to neet at reasonable tines, nor
shoul d t hey. Personal commitments, however, can be of assistance in
defining whether bargaining delays are reasonable or unreasonable.
Simlarly, as a matter of fundanmental evidentiary prudence, whether or
not the enployer engaged in illegal or other blaneworthy conduct is
clearly relevant in making the subjective determination of whether the
enpl oyer conplied with its duty to nmeet at reasonable tines.

The majority appears to define that duty as "neeting at intervals
whi ch woul d reflect a genuine effort to reach an agreenment.” This is not
an inaccurate definition, provided it is not read as suggesting an
erroneous corollary to the effect that conpliance will be measured by
whet her or not the parties have reached an agreenent. That, of course,
is not the |aw (See, e.g., Sec. 111.70(1)(a): ". . . The duty to
bargai n, however, does not conpel either party to agree to a proposal or
agree to the maki ng of a concession .
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By A Henry Henpe /s/
A. Henry Henpe, Chairperson
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