STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N CQUNCI L 40, AFSCME, AFL-Q G

Conpl ai nant, Case 60
: No. 45585 MP-2473
VS. : Deci si on No. 27052-A
TREMPEALEAU COUNTY, :
Respondent .

Appear ances:
M. Daniel R Pfeifer, Staff Representative, Route 1, Sparta, Wsconsin,
M. LaVerne M chal ak, Corporation Counsel, Trenpeal eau County Courthouse,
1720 Main Street, P.O Box 67, Witehall, Wsconsin, 54773, on

behal f of the County.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Amedeo G eco: Hearing Exam ner: Wsconsin Council of County and
Muni ci pal Enpl oyees, AFSCME, AFL-CIO herein the Union, filed a prohibited
practices conplaint with the Wsconsin Enpl oyment Rel ati ons Comm ssion on April
5, 1991, alleging that Trenpeal eau County, herein the County, unlawfully fired
Rosenary Sym t czek and Har ol d H bbar d in viol ation of Section
111.70(3)(a)(1),(2), and (3) of the Minicipal Enploynent Relations Act because
of their protected, concerted activity on behalf of the Union.

The Commi ssion thereafter appointed the undersigned to make and issue
Findings of Fact, Conclusions of Law, and Oder as provided for in
Section 111.07(5), Ws. Stats. and hearing subsequently was held in Witehall,
Wsconsin, on Decenber 2, 1991. The parties thereafter filed briefs which were
received by February 7, 1992.

Havi ng considered the argunents and the record, the Exam ner nakes and
files the follow ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. The Union has its principal office at 5 (Odana Court, Madison,
Wsconsin, 53719, and is a |abor organizati on.

2. The GCounty has its principal office in the Trenpeal eau County
Courthouse, Witehall, Wsconsin, and is a nunicipal enployer.
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3. The Union in 1989-1990 tried to organize the approximtely 180
unrepresented enpl oyes of the County's Health Care Center, but w thout success.

As a result, said enployes are still unrepresented for collective bargaining
pur poses.

4. Nursing Assistants Harold H bbard and Rosemary Symitczek were
enployed on third shift at the County's Health Care Center at the tine of their
termnations in April, 1990. They respectively had been enployed from

February, 1988 and August, 1988.

5. In July, 1989, a neeting was conducted at Hi bbard' s residence to
di scuss whether to join a union. About 5 enployes attended said neeting and
deci ded that they wanted union representation. Symitczek did not attend said
neet i ng.

6. Thereafter, H bbard spoke to Union representative Daniel R Pfeifer
about organizing a union at the health care facility. Pfeifer net with H bbard
and Synmitczek along with several other enployes in Synmitczek's hone in August,
1989.

7. Another organizing neeting was held in Symtczek's home in
February, 1990 which was attended by about 5 enpl oyes.

8. On April 27, 1990, Symitczek - with H bbard present for part of the
time - attended to a patient who had a high tenperature. Symtczek was
required to imrediately orally report that fact to the |one nursing supervisor
on the third shift. She instead left a note at the nursing station stating
that said patient had a high tenperature, but she did not orally report it
because she believed that another patient needed her help. Later that day,
Symtczek was given a termnation notice for failing to inmediately bring said
situation to the supervisor's attention. Prior thereto, Symtczek had received
a witten warning for childish behavior in the sunmer of 1989 when she engaged
in awater fight with H bbard.

9. On April 27, 1990, supervisor Mary Ann Coard asked H bbard why said
patient's tenperature was not reported. He replied that he had not taken her
tenperature; that he would not call her over nothing; and he wal ked away from
her. At that point, Goard said she would discuss the matter with Health Care
Admi nistrator Philip Borenson, and that she was sick of his letters and "stuff
like that". H bbard replied, "Fine, because I'd like to tell him how you run
this place at night." Prior thereto, Goard and Hi bbard had developed a
personality conflict, one which resulted in H bbard sending two anonynmous notes
to managenent claimng that Goard sonetines slept on the job. Said conflict
was noted in Hibbard' s earlier March 25, 1990 eval uati on.

11. Later that day, H bbard was given his termnation notice by
Borenson for gross insubordination. Prior thereto, H bbard had been given a
witten warning for having a water fight and he was told on another occasion
that he could not go out for pizza when he was on break.

12. Prior to his termnation, H bbard received three witten
eval uations pursuant to the County's policy of evaluating enployes whenever
they transferred to different jobs - as Hibbard did here. Said evaluations did
not evi dence any anti-union notivation.

13. Prior to Symtczek and H bbard's termnations, the Health Care
Center did not have a policy of suspending enployes for msconduct and, within
the last five years at least, it never suspended any enpl oye before term nating
hi m her .
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14. At the tine of their termnations, County representatives did not
know about Hi bbard or Symitczek's union activities.

15. The County's termination of H bbard and Symitczek was not based
upon any uni on ani nus.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes the
foll owi ng

CONCLUSI ONS OF LAW

The County has not violated Sec. 111.70(3)(a)(1), (2) or (3), Stats. in
term nating Harol d H bbard.

The County has not violated Sec. 111.70(3)(a)(1), (2) or (3), Stats. in
term nati ng Rosemary Symitczek.

On the basis of the above Findings of Fact and Conclusions of Law, the
Exam ner nmakes and i ssues the foll ow ng

ORDER 1/

It is ordered that the instant conplaint be, and hereby is, dismssed in
its entirety.

Dated at Madi son, Wsconsin this 26th day of March, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Anedeo Greco /s/
Anedeo G eco, Exam ner

(Footnote 1/ appears on the next page.)
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and

the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
comrssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the comm ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.
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TREMPEALEAU COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

The Uni on:

The Union clains that the County wunlawfully term nated H bbard and
Symtczek because of their concerted, protected activities on behalf of the
Union and their efforts to obtain a collective bargaining representative for
the County's Health Care Center. It argues that other enployes in the past
were not disciplined when they failed to orally report a patient's high
tenperature; that the "ultimate responsibility" for taking care of patients
rested with the supervising nurse rather than Symtczek; that the nurse herself
did not check on the patient until near the end of her shift; and that
Symtczek never received any serious disciplinary warnings before her
term nation. The Union also points out that H bbard was not "even involved in
the taking of the resident's tenperature"; that said natter was the prine
responsibility of the supervising nurse; that Hbbard in fact was not
i nsubordi nate; that he was not subject to progressive discipline prior to his
term nation; that the County's discrimnatory treatnment of him can be seen in
its evaluations of his work; and that it questions the notives of the County's
representatives. As a rermedy, the Union requests a traditional nake-whole
order on behalf of H bbard and Symitczek which includes their reinstatenents
and back pay.

The County:

The County maintains that the Union has failed to neet its burden of
proof in this matter; that there is no evidence that any County representatives
knew of Hi bbard or Symitczek's Union activities; that there is no evidence that
anti-union considerations played any part in their termnations; and that both
enpl oyes were fired because of legitimate "job-related problenms which foll owed
earlier instances of m sconduct."”

DI SCUSSI ON

The County is correct: the Union has failed to prove that the County
ei ther knew of H bbard and Synmitczek's pro-union activities or that it bore any
ani mus agai nst them because of such activities.

The Union nevertheless essentially argues that it is possible to draw
such an inference because the County's reasons for their termnations are so
utterly pretextual that one may infer an unlawful notive.

Here, though, the County has a well-established rule -- which Symtczek
hersel f acknow edges -- requiring enployes to imediately orally report a
patient's high tenperature. 2/ Symtczek admttedly failed to do that here.
Wiile the Union nmay believe that her subsequent termnation was sonewhat
draconian for such an offense and her relatively good work record, the fact
remai ns that that was the County's call to make, provided only that it was not
based upon any unlawful considerations. Since none appear here, it nust be
concluded that the County's term nation of Symtczek was not unl awful .

2/ H bbard contradicted Symtczek's testinony by asserting that enployes in
fact were not required to orally report such matters to supervision. I
find the contrary because Symtczek herself admtted that such oral
reports were mandatory - a point corroborated el sewhere in the record.
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This is not to suggest, of course, that the County had just cause to fire
her. Just cause has nothing to do with this case because the County was not
required to followit. It instead was only required to follow the progressive
di scipline spelled out in the enploye handbook at the tine - one which provided
for a witten warning and then di scharge w thout any intervening suspension.

H bbard's situation is slightly different. He was fired for
i nsubordi nation after supposedly talking back to nursing supervisor Mary Ann
Coard on April 26, 1991. Since CGoard did not testify in this proceeding, any
of Goard's representations to nanagenment about what transpired between the two
of themthus constitute hearsay. 3/

W hence only have H bbard's direct testinony in this natter. He
testified that he told Goard that he did not take the patient's tenperature;
that he told her "I don't call you for nothing"; and that he wal ked away from
her . H bbard added that Goard then turned around and announced that she was
going to tell Health Care Administrator Borenson that she was sick of his
letters and "stuff like that". H bbard replied, "Fine, because 1'd like to
tell himhow you run this place at night."

t
whi ch Hibbard admitted having with Goard. Since this fact was also noted in
one of his prior evaluations, there is in fact some support for the County's
claim that H bbard was insubordinate to Goard and that said insubordination -
coming on the heels of his prior witten warnings - warranted discharge.
Hence, there is no basis for concluding that his term nation was based on any
uni on ani nmus. 4/

This uncontradicted exchange is evidence of the personality conflic
i

In Iight of the above, all of the conmplaint allegations are therefore
di sm ssed.

Dated at Madi son, Wsconsin this 26th day of March, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Amedeo Greco /s/
Anedeo G eco, Exam ner

3/ As a result, none of CGoard's witten comments about the incident can be
accepted for the truth of what happened, as they are all hearsay.

4/ Again, it is immterial as to whether the County had just cause to fire
H bbard, as that is not the focus of this dispute.
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