STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

QAK CREEK PRCOFESSI ONAL PCLI CEMEN S

ASSQOCI ATI ON,
Conpl ai nant, Case 91
: No. 46112 MP-2512
VS. : Deci sion No. 27074-B
O TY OF OAK CREEK, :
Respondent .

Appear ances:

Gnbel, Reilly, Querin & Brown, S.C., Attorneys at Law, by Ms. Marna M
Tess-Mattner, 2400 M Iwaukee Center, 111 East Kilbourn Avenue,
MTwaukee, W sconsin 53202, appearing on behalf of the QGak Creek
Pr of essi onal Policenen's Associ ation.

Davis & Kuelthau, S.C, Attorneys at Law, by M. Robert H Buikens,
111 East Kilbourn Avenue, Suite 1400, M I waukee, Wsconsin 53202,
appearing on behal f of the City of Qak Creek.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On August 12, 1991, QGak Creek Professional Policenen's Association filed
a conplaint with the Wsconsin Enploynent Relations Commission alleging that
the Cty of Gak Creek had conmitted prohibited practices within the neaning of
Secs. 111.70(3)(a)4 and (5), Stats., by its unilateral inplenentation of an
i nvestigator position. The Commission, on Cctober 31, 1991, appointed
Lionel L. Cowey, a nenber of its staff, to act as Exami ner and to make and
issue Findings of Fact, Conclusions of Law and Oder as provided in
Sec. 111.07(5), Stats. Hearing on the conplaint was held on May 28, 1992, in
Gak Creek, Wsconsin. The parties filed briefs and reply briefs, the last of
whi ch were exchanged on August 4, 1992. The Exam ner having considered the
evidence and the argunents of the parties, and being fully advised in the
prem ses, nakes and issues the follow ng Findings of Fact, Conclusions of Law
and Order.

FI NDI NGS OF FACT

1. Cak Creek Professional Policenen's Association, hereinafter referred
to as the Association, is a labor organization wthin the nmeaning of
Sec. 111.70(1)(h), Stats., and is the exclusive collective bargaining represen-
tative of enployes in the Cty's Police Departnment in a bargaining unit defined
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to include all sergeants, detectives, patrolnen, and the police steno-
clerk/matrons or dispatcher. Its principal offices are |located at 7625 South
Howel I Avenue, Qak Creek, Wsconsin 53154.

2. The City of Gak Creek, hereinafter referred to as the Cty, is a
nmuni ci pal enployer within the meaning of Sec. 111.70(1)(j), Stats., and its
principal offices are located at 8640 South Howell Avenue, QGak Creek,
W sconsi n 53154.

3. At all times nmaterial herein, the Association and the Cty were
parties to a collective bargaining agreement which by its terns was effective
from January 1, 1990 through Decenber 31, 1991.

4. In  April, 1991, the <city decided to establish the
assi gnnent/position of Police Investi gator with proposed qualifications and
salary as foll ows:

QUALI FI CATI ONS AND REQUI REMENTS

1. Mnimum of 3 vyears experience as a police
officer and 2 years with the City of (Gak Creek
Pol i ce Depart nment.

2. H gh school diploma or GED certificate.

3. Positive reconmendat i ons from shift
conmander (S) .

4. Fam liarity wth evidence processing, handling
and inventorying, as denonstrated in work
hi story.

5. Ability to communicate effectively both orally

and in witing, as denonstrated in work history.

6. Ability to work with others to gain infornation
needed (interviewing ability), as denonstrated
in work history.

SALARY
Top police officer pay plus 4% (*).

WIl receive the same clothing allowance as presently
received by detectives.

This is an appointed (special assignnent) wth an
initial appointnment of 2 years which can be renewed
annual ly by the Chief. The officer will be subject to
reassignment at any time in the best interest of the
departnent and the conmunity. The additional pay is a

pay premium which the officer wll receive while
serving in this assignment. The days and hours of the
assign-nment will be determned by the Chief to best

suit the needs of the departnent and the comunity.

(*) The 4% prem um pay woul d raise the salary level of a
person in this position to $36,034.41 per year,
effective July 1991. In conmparison, the 1991
detective's salary is $37,160.22 and the top police
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officer's pay effective July 1991 is $34, 648. 47.

5. The City's Police Departnent had four budget detective positions in
its table of organization. Thereafter, two detectives retired and these
positions have not been filled. The Police Chief intended to utilize two

investigators instead of the two detectives and for this reason did not fill
the detective positions.

6. On April 11, 1991, the Cty's Police Chief scheduled a neeting with
the Association's president to discuss the CGty's decision to establish the
I nvesti gator position. The neeting was held on April 18, 1991. On May 14,
1991, the Chief sent the following letter to the Association's president:

Enclosed | am attaching an anendnent to the |abor
contract. This anmendnment covers those itens that we
di scussed at our neeting on April 18, 1991. It is ny
intent to inmplement the investigator positions on or
about July 1, 1991, and certainly hope we can include
this amendnment into the existing |abor contract.

Pl ease contact me if you have any questions, concerns,
or problens with the anendnent as | have submitted you.

7. On July 7, 1991, the Chief sent the Association's president the
following letter:

RE: | NVESTI GATOR PCSI TI ON

| received your letter dated May 21, 1991. As | told
you in our conversation on May 15, the positions of
i nvestigators have been created with the Gak Creek
Police Department and | would certainly like to fill
t hose positions on or about July 1, 1991. | do under-
stand that your Association has several concerns
regardi ng these positions.

I am therefore requesting a bargaining session wth
your Association to discuss any specific aspects of
this proposal. I would like to set this bargaining
session up within the next two weeks.

It is the position of the Cty that the investigator
positions are bargaining unit positions and we wll
treat these enployees as bargaining unit nenbers,
applying all provisions of the contract wth the
exception of those unique to the investigator positions
as | have outlined to you.

| am again enclosing a copy of the job description, as
well as the selection process, for your review

Thank you for your tinme and attention to this matter.
If | can provide any additional information, please do
not hesitate to contact ne.

8. The Association by a letter fromits attorney dated June 19, 1991,
responded as foll ows:

As you know, I represent the (Qak Creek
Pr of essi onal Policenmen's Associ ation. The Associ ation
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has becorme aware of numerous proposed changes in the
police departnent, sone of which apparently are
schedul ed to go into effect on or about July 1, 1991.
Either the changes thenselves or the inpact of the
changes are mandatory subjects of bargaining. The
Association therefore denands bargaining on the
foll owi ng subjects:

1. Mninmum Staffing Levels: The current
staffing levels create safety hazards for the officers
and reduce their ef f ecti veness. In addition,

bargaining unit work is being assigned outside the
bargai ning unit.

2. I nvestigator Positions: As presently
formulated, the Association is not willing to accept
t he i nvesti gat or positions as bar gai ni ng unit
posi ti ons. If the position is a pronotional position

governed by all of the contractual provisions, we wll
be nore willing to include it in the unit. W reserve
the right, however, to bargain about other aspects of
t he new position.

3. D m ni shnent of Bargaining Unit Positions:
Your plan to elimnate the four detective positions is
a di m ni shnent of the bargaining unit. Even if the two
i nvestigator positions are eventually nodified so as to
be assimlated into the bargaining unit, the unit as a

whole will be dimnished by two positions, by reduced
ear ni ng potenti al, and by reduced pronot i onal
potenti al .

4. Changi ng Sergeant's Duti es: Recent
revisions in the sergeants’ (sic) Job description
i ndicate that the sergeants will be expected to perform

supervisory functions significantly greater than those
they now perform As you know, bargaining unit menbers
cannot reconmend discipline for their bargaining unit
col | eagues, nor can they participate in manageri al
deci si ons.

Pl ease contact nme to arrange a tine to bargain
regarding these matters. | am sure you are aware that
unilaterally changing or refusing to bargain about
mandat ory subjects constitutes a prohibited practice.
| amcertain, however, that we can resol ve these issues
wi t hout WERC i ntervention.

9. A bargaining session in connection with the inpact of the Cty's
decision to inplenment the Police Investigator assignnent/position was held on
July 12, 1991. The parties reached inpasse after that bargaini ng session.

10. On July 24, 1991, the Chief posted the follow ng notice:

Any officer wishing to be considered for an appoi nt ment
to an investigator position should submt a letter of
interest to the Chief outlining your required qualifi-
cations and any other pertinent information that you
feel may apply. Al letters of interest should be
received by the Chief by August 5, 1991.
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See attached job description, required qualifications
and sal ary information.

Any officer w shing any further clarification should
contact ne.

11. The Chief received applications fromthree bargaining unit enployes
who were interested in the Investigator position and the Chief appointed
Patrolman Daniel Daily to one of the |Investigator positions effective
Sept ember 3, 1991.

12. On August 6, 1991, the Association filed a petition for interest
arbitration with the Comm ssi on concerning the |Investigator assignnent/
position. The City submitted a witten objection to said petition on August 6,
1991.

13. On August 12, 1991, the Association filed the instant conplaint
alleging the Cty's unilateral inplenentation of the Investigator position
constituted a prohibited practice. The Association recognizes the Gty's right
to create a new position but believes the Cty's attenpt to inplenent the new
position w thout bargaining and/or going to arbitration on the inpact of its
decision to create that assignnent/position is a prohibited practice.

14. On August 21, 1991, the Chief announced his intention to fill the
i nvestigator position effective Septenber 3, 1991.

15. On August 28, 1991, the Association obtained a tenporary restraining
order prohibiting the dty from inplenenting the new position and on
Sept enber 4, 1991, the Association obtained a tenporary injunction prohibiting
the Gty frominplementing the |Investigator position pending resolution of the
di spute by the Commi ssion.

16. Bargaining for a successor contract to the 1990-1991 contract began
on Cctober 15, 1991. During these contract negotiations the issue of the
I nvestigator position came up with the Gty proposing it be included in the
contract. The Union responded by indicating they didn't want to talk about
that position or issue. The matter was dropped and accordingly, the
Associ ation waived bargaining and the right to proceed to interest-arbitration
for the 1992-93 contract period concerning the Investigator position.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and issues the follow ng

CONCLUSI ONS OF LAW

1. Based upon the stipulation of the parties, the Cty had no duty to
bargai n collectively with t he Associ ation within t he meani ng of
Sec. 111.70(1)(a) of the Municipal Enploynment Relations Act, with respect to
the City's decision to create the new position of Investigator, and therefore
did not violate any provision of Sec. 111.70(3)(a), Stats., by refusing to
bargain over its decision to create said position.

2. The Gty did not refuse or fail to bargain collectively with the
Associ ation over the inmpact of its decision to create the Investigator position
prior to its attenpt to inplenment said position and was not obligated to
proceed to interest arbitration on the inpact related to said position, and
therefore the Gty did not conmmt a prohibited practice in violation of
Sec. 111.7093)(a)4, Stats.
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3. The Association waived its right to bargain on and to proceed to
interest arbitration in the successor agreenent to the 1990-91 agreenent when
it had the opportunity to negotiate on the Investigator position and to proceed
to interest arbitration and it offered no proposals and declined the Gty's
offer to negotiate on the issue.

4. The Commission will not assert its jurisdiction to determ ne whether
the Gty has violated Sec. 111.70(3)(a)5, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed in
its entirety.
Dat ed at Madi son, Wsconsin this 2nd day of Septenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Li onel L. Crow ey, Exam ner

1/ Pl ease find footnote 1/ on page 7.
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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CTY OF CAK CREEK

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

In its conplaint initiating these proceedings, the Association alleged
t hat the Gty had committed prohibited practices in violation of
Secs. 111.70(3)(a)4 and 5, Stats., by its wunilateral inplenentation of the
I nvestigator position w thout bargaining and/or going to arbitration on the
i npact of its decision to create the Investigator position. The Gty answered
the conplaint denying it committed any prohibited practices and asserted the
decision to establish the Investigator position was a pernissive subject of
bargaining and that it satisfied its obligation to bargain the inpact of said
decision and was free to inplenent it once inpasse was reached.

Association's Position

The Association contends that the City's decision to inplenent the
I nvestigator position without waiting for interest arbitrati on was a prohibited
practice in violation of Secs. 111.70(3)(a)4 and 5, and derivatively
Sec. 111.70(3)(a)l, Stats. The Association, citing Wusau School D strict
Mai nt enance and Custodial Union v. Wsconsin Enploynent Relations Conm ssion,
157 Ws. 2d 315, 459 N W2d 861 (Ct. App. 1990), asserts that interest
arbitration procedures apply to new bargaining unit positions added during the
term of an existing contract. It submits that it is a prohibited practice to
inmplement a final offer concerning a mandatory subject of bargaining while
arbitration is pending with the exception that arbitration is not available for
disputes that arise during the term of a |abor agreenent about nandatory

subjects which are already included in the |abor agreenent. The Associ ation
takes the position that the new Investigator position was not included in the
| abor agreement so interest arbitration is available. The Association
mai ntains that under Wausau School District, supra, interest arbitration
applied once the parties reached inpasse as to the nandatory aspects of the
Investigator position. It claims that unilaterally inplementing a final offer
while arbitration is pending is a prohibited practice absent bona fide
necessity or a clear waiver by the Association. It argues that there has been
no showi ng of necessity and the Association has not waived its rights. The

Association insists that the Cty's decision to go ahead and inplenent the
I nvestigator position after inpasse was reached, but before receiving an
arbitration award, is a prohibited practice. It asks that the Gty be ordered
to cease and desist from any further inplenmentation efforts until an interest
arbitration award is received and the Gty be directed to arbitrate the inpact
itens of the |Investigator position.

Cty's Position

The City contends that the conplaint nust be disnmssed because the
Association failed to exhaust its exclusive renedies wunder the |[abor
agreenment's grievance procedure. It points out that the conplaint alleges a
violation of Sec. 111.70(3)(a)5, Stats., by attenpting to inplenent the
I nvestigator position. It alleges that these clains turn on the Gty's
contractual right to establish and/or inplenment positions under Article 6 of
the collective bargai ning agreemnent. It notes that the |abor agreement has a
grievance procedure culmnating in final and binding arbitration but the
Association never filed any grievance over the |nvestigator position. It
argues that it is a well established Commission policy not to assert
jurisdiction over breach of contract clains except under certain circunstances
not present in this case. The Cty clains that the Association's failure to
exhaust the grievance and arbitration procedures under the |abor agreenent
demands that its conplaint be di sm ssed.
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The City contends that it did not violate Sec. 111.70(3)(a)4, Stats., by
attenpting to inplement the Investigator position after the parties reached
i npasse. It asserts that the decision to create or elimnate positions is a
perm ssive subject of bargaining and the Association has fully admitted the
Cty had the legal and contractual right to establish the position wthout

bargaining with the Association. It submits that it met its duty to bargain
over the inpact of its decision by neeting with the Association and bargaining
to imnpasse. It maintains that it is not obligated to reach a conplete

agreenent on inpact itens before inplenenting the position because the natter
arose during the term of the 1990-91 agreement and was covered by the broad
managenment rights set forth in Article 6 of the agreenent. The Gty insists
that it bargained to inpasse on the inpact itens and it could then inplenent
the position and such inplenentation was not a prohibited practice.

The City takes the position that interest arbitration was not available
to the Association under Sec. 111.77, Stats., as the dispute arose during the
term of the agreenent and the Investigator position was a bargaining unit
position which would be filled by an existing bargaining unit nmenber. The Gty
states that their case does not involve an accretion to the bargaining unit or
other situation where interest arbitration would be avail able. I't concl udes
that the conplaint nust be di sm ssed.

Association's Reply

The Association submits that it had no obligation to exhaust its renedies
under the contractual grievance procedure. It admits that the Cty had the
right to create a new Investigator position under its nanagenent rights clause
but this has no bearing on the Cty's obligation to bargain the inpact of the
Cty's decision, such as the wages, hours and conditions of enploynment which
are not yet included in the agreement. The Association maintains that the
inpact items are not covered by the nanagenent rights clause and are not
subject to the grievance procedure but are mandatory subjects of bargaining.
It clains that the issue is not a breach of the |abor agreenent but unilateral
i mpl ementation after reaching inpasse on a matter subject to interest
arbitration.

The Association argues that the City overl ooked or ignored Wausau School
District, supra, which requires interest arbitration when bargaining unit
positions are added during the termof a contract. It submits that the court
in Wausau School District, supra, noted that absent a duty to engage in
interest arbitration, enployes in new bargaining unit positions would have no
mechani sm for resolving disputes over wages, hours and conditions of their new
posi ti ons. It concludes that interest arbitration therefore is required for
new bargai ni ng unit positions, and because the Cty inplemented its final offer
prior to
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interest arbitration, it comtted a prohibited practice in violation of
Secs. 111.70(3)(a)4 and 5, and derivatively, Sec. 111.70(3)(a)l, Stats. It
requests appropriate relief be directed.

Cty's Reply

The City asserts that the Association has nmade no argunment and offered no
evidence to support its position that the Cty violated Sec. 111.70(3)(a)5,
Stats. Absent evidence of an attenpt to exhaust the grievance procedure, the
Cty demands that the Sec. 111.70(3)(a)5 charge be di sm ssed.

The Cty maintains that the Association had no right to interest
arbitration in this case. The Cty clains that the Association's reliance on
Wausau School District, supra, is msplaced given the facts of this case. The
Cty contends that the instant case is controlled by the Comm ssion's decision
in Dane County, Dec. No. 17400 (WERC, 11/79), which held that a md-term
di spute over the inpact of a decision to elimnate a programwas not subject to
interest arbitration. It points out that Dane County did not involve an issue
of accretion. It states that under the WERC s accretion doctrine, previously
unrepresented enployes who are included in an existing collective bargaining
unit with whom they share a "community of interest," have available interest
arbitration for md-termdisputes in wages, hours and conditions of enploynent.

The Cty contends that the <court in Wwusau School District adopted
Commi ssioner Torosian's dissent in Geendale School District, Dec. No. 20184

(WERC, 12/82). It subnmits that Commissioner Torosian sinply distinguished in
Greendal e, supra, the mid-term deadl ock over inpact issues in Dane County from
the accretion question in G eendal e. The City distinguishes Wausau School

District, supra, for two reasons: First, it did not relate to the inpact of
perm ssive subjects of bargaining and second, the Investigator position does
not involve an accretion of new enployes. It concludes that interest
arbitrati on was not avail abl e under these circunstances and the conplaint mnust
be di sm ssed.

DI SCUSSI ON

The Association has succinctly stated the issue presented in this case as
fol | ows:

Dd the dty commt a prohibited practice by
unilaterally inplementing a new position in the
departnent after bargaining to inpasse but before
receiving an interest arbitrati on award?

The Association has conceded and stipulated that the Gty could create
the new position of Investigator. 2/ The creation of the Investigator position
was a perm ssive subject of bargaining and therefore is not subject to the duty
to bargain by the Gty. This is conparable to a decision to layoff which al so
is a permssive subject of bargaining and there is no duty to bargain said
deci sion. 3/ The inpact of a decision to layoff is a mandatory subject of
bar gai ni ng, however, the obligation to bargain the inpact does not necessarily
preclude inplenentation of the layoff. 4/ The obligation to bargain over the
inpact may require the parties to bargain to the point of inpasse prior to

2/ Stipul ated Facts. #14.

3/ Cty of Brookfield v. WERC, 87 Ws. 2d 819 (1979).

4/ M | waukee Board of School Directors, Dec. No. 20093-A (VWERC, 2/83).
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i mpl errent ati on. Here, the parties have stipulated that they reached inpasse
prior to inplenentation of the Investigator position. 5/ The issue then is
whet her the inpact dispute is subject to the interest arbitration procedures.
The Conmission has held that there is no obligation to exhaust the statutory
i npasse procedures prior to the inplementation of permssive subjects of
bar gai ning. 6/ The Association contends that the recent decision in Wausau
School District 7/ provides that the statutory inpasse procedures apply to the
mandat ory subjects of bargaining aspects of the Investigator position. The
Association has misapplied the holding in that case. In Green County, the
Conmi ssion reaffirned the continuing availability of an inpasse defense in
di sputes not subject to interest arbitration. 8/ The Comm ssion held that
di sputes arising during the term of an existing agreenent are not subject to
the statutory interest arbitration procedures. 9/ The Conmi ssion indicated
that nediation-arbitration was available only with respect to negotiation
di sputes concerning new agreenents or to disputes arising out of formal
reopener provisions in existing agreenments. 10/ Wausau School District adds
another instance when interest arbitration is available and that is the
accretion of new enployes to an existing bargaining unit. 11/ Contrary to the
Association's arguments, there was no accretion in the creation of the
I nvestigator position. The Association is attenpting to broaden the hol ding of
Wausau School District to the creation of positions in the bargaining unit. An
accretion however is not the creation of a bargaining unit position but rather
it is the addition of new enployes to an existing bargaining unit. The basis
for the court's decision and Conm ssioner Torosian's dissent in Geendale
School District 12/ is stated as foll ows:

Here we have a group of enployes who prior to their accretion
were not represented for purposes of collective
bar gai ni ng agreenent. Under such circunstances the
Conmi ssion has long held, as noted by the mmjority,
that accreted enpl oyes are not autonmatically covered by
the terns of an existing collective bargaining
agreenment covering enployes in the accreted-to unit,
and that said accreted enployes have the right, and the
enpl oyer has the duty, to bargain over their wages,
hours and conditions of enploynent. It follows then
that the parties nust in good faith make an attenpt to
reach an agreenent over natters that are nandatorily
bar gai nabl e. The resultant agreenent, if negotiated,

5/ Stipul ated Facts. #9.

6/ Gty of Brookfield, Dec. No. 20691-A (VERC, 2/84).

7/ 157 Ws. 2d 315, 459 N.W2d 861 (Ct. App. 1990).
8/ Deci si on No. 20308-B (WERC, 11/84) at n.9.

9/ Cting Dane County (Handicapped Children's Education Board, Dec.
No. 17400 (WERC, 11/79), aff'd Dec. No. 80-CV-0097 (Gr. C. Dane, 6/80).

10/ Green County, Dec. No. 20308-B (WERC, 11/84) at n.9.

11/ 157 Ws. 2d 315, 459 N.w2d 861 (Ct. App. 1990).

12/ Deci sion No. 20184 (WERC, 12/82) aff'd Case No. 603-055 (Gr. C. Mlw,
10/ 83) .
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is in my opinion, a new initial agreenent; a new
initial agreement because it covers enployes who were
not previously represented and who were not covered by
an agreenent. The fact that they have gained
bargaining rights by way of an accretion to a larger
unit of enployes, does not in ny opinion change the
fact that said enployes are negotiating for a new
agr eenent . As such they have a right to utilize the
nmedi ation-arbitrati on process to secure sane.

In the instant case, no group of enployes who were unrepresented have
been transferred to the bargaining unit. If they were, the City could have
unilaterally established their wages, hours and working conditions w thout even
bargai ning with the Association and only after an accretion would bargai ning on
all mandatory subjects of bargaining with interest-arbitration be available to
resol ve any di sputes over these itens.

By way of illustration, suppose the Cty decided to elimnate two
Patrol man positions and convert these to Investigator positions. If two
Patrolmen were laid off and there were no |layoff provisions of the contract,
interest arbitration would not be available for the inpact items under Dane
County. 13/ If, on the other hand, two Patrolmen post for the new positions
and are given these positions such that there is no layoff, the Gty would have
to bargain the inpact of the creation of the Investigator position but it would
not nmake sense to assert that interest arbitration was avail abl e because there
woul d be no enpl oyes who were previously unrepresented. Essentially, the sane
bargai ning unit enpl oyes woul d be under the same contract and bargai ning rights
were not gained by accretion but rather by the exercise of a perm ssive subject
of bargaining just like the layoff situation noted above. In short, this is
not an accretion situation wherein the inpasse defense is not available but
rather this is an in-term change in a perm ssive subject, the inpact of which
is not covered by the ternms of the contract and the inpasse defense is
avai |l abl e because interest arbitration is not available to resolve said dispute
over the inpact itens. 14/ Theref ore, Wausau School District, 15/ does not
apply, but rather Dane County 16/ applies and because there is no specific
reopener provision involved, the Gty was free to inplenent the decision as
well as the inmpact itenms after reaching inpasse.

13/ Deci sion No. 17400 (WERC, 11/79).

14/ Dane County, i bid. For a simlar discussion of this matter see Gty of
Eau Jaire, Dec. No. 22795-C (Honeynan, 5/86) set aside on other grounds,
Dec. No. 22795-E (WERC, 3/89).

15/ 157 Ws. 2d 315, 459 N.W2d 861 (Ct. App., 1990).

16/ Deci sion No. 17400 (VERC, 11/79).
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In the negotiations for a successor agreement to the 1990-91 agreenent,
the Association was free to negotiate the inpact itens of the Investigator
position and additionally could take these itens to interest arbitration. The
Cty raised the issue once in negotiations and several tines during nediation
but the Union did not want to talk about it. 17/ This action on the part of
the Association constitutes a waiver on its part. 18/ Thus, the Gty did not
violate Sec. 111.70(3)(a)4, Stats., with respect to the Investigator position

and it is free to inplenent it in accordance with its last position when the
parties reached inpasse. 19/

Dated at Madi son, Wsconsin this 2nd day of Septenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Lionel L. Crow ey, Exam ner

17/ TR-17-18.

18/ See City of Antigo, Dec. No. 27108-A (Honeynman, 5/92) aff'd by operation
of law, Dec. No. 27108-B (VERC, 6/92).

19/ The complaint also alleged a violation of Sec. 111.70(3)(a)5, Stats.
I nasnmuch as the parties' Agreenent provides for final and binding
grievance arbitration and no evidence or argument has been presented
regarding the alleged violation, the Commission wll not assert its
jurisdiction to decide the allegation.
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