STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

OAK CREEK PRCFESSI ONAL PQOLI CEMEN S

ASSQOCI ATI ON,
Conpl ai nant , Case 91
: No. 46112 MP- 2512
VS. : Deci si on No. 27074-C
O TY OF OAK CREEK, :
Respondent .

Appear ances:

Gnbel, Reilly, GQuerin & Brown, S.C., Attorneys at Law, by Ms. Marna M
Tess-Mattner, 2400 M |lwaukee Center, 111 East Kilbourn Avenue,
MTwaukee, Wsconsin 53202, appearing on behalf of the QGak Creek
Pr of essi onal Policenen's Associ ation.

Davis & Kuelthau, S.C, Attorneys at Law, by M. Robert H. Buikens,
111 East Kilbourn Avenue, Suite 1400, M| waukee, Wsconsin 53202,
appearing on behal f of the City of Qak Creek.

ORDER AFFI RM NG | N PART, AND SETTI NG ASI DE, I N PART,
EXAM NER'S FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
AND AFFI RM NG EXAM NER' S ORDER

On Septenber 2, 1992, Examiner Lionel L. Crow ey issued Findings of Fact,
Conclusions of Law and Oder, wth Acconpanying Menorandum in the above
matter, wherein he determ ned: (1) the Gty of Gak Creek had not committed
prohi bited practices within the neaning of Sec. 111.70(3)(a)4, Stats., and (2)
it was not appropriate to assert Commission jurisdiction over the alleged
violation of Sec. 111.70(3)(a)5, Stats. He therefore dism ssed the conplaint.

The Qak Creek Professional Policenmen's Association filed a petition with
t he Conmi ssion on Septenber 22, 1992, seeking review of the Examiner's decision
pursuant to Secs. 111.70(4)(a) and 111.07(5), Stats. The parties thereafter
filed witten argunent in support of and in opposition to the petition, the
[ ast of which was recei ved Decenber 2, 1992.

Having reviewed the record, the Examiner's decision and the parties
argunent on review, the Conm ssion nakes and issues the follow ng



ORDER 1/

The Examiner's Findings of Fact, Conclusions of Law and Oder are

affirmed with the exception of Finding of Fact 16 and Concl usi on of Law 3 which
are set aside. 2/

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 25th day of
May, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A. Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosian [/s/
Her man Tor osi an, Conmm ssi oner

WIlliam K. Strycker [s/
WITlia Strycker, Comm ssioner

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation

(footnote continued on Page 3.)
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2/ See footnote on Page 3.
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1/

Not e:

(footnote continued from Page 2)

of law of any such application for rehearing. The 30-day period for
serving and filing a petition under this paragraph commences on the day
after personal service or mailing of the decision by the agency. |If the

petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in
ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedings shall be in
the circuit court for Dane county if the petitioner is a nonresident. |If
all parties stipulate and the court to which the parties desire to
transfer the proceedings agrees, the proceedings may be held in the
county designated by the parties. If 2 or nore petitions for review of
the sane decision are filed in different counties, the circuit judge for
the county in which a petition for review of the decision was first filed
shall determine the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing i nmedi ately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the

Conmi ssion; and the service date of a judicial review petition is the date of

act ual

2/

recei pt by the Court and placenent in the mail to the Comm ssion.
Fi ndi ng of Fact 16 and Concl usi on of Law 3 stated:

16. Bargaining for a successor contract to the
1990-91 contract began on Cctober 15, 1991. During these
contract negotiations the issue of the Investigator position
cane up with the City proposing it be included in the
contract. The Union responded by indicating they didn't want
to talk about that position or issue. The matter was dropped
and accordingly, the Association waived bargaining and the
right to proceed to interest-arbitration for the 1992-93
contract period concerning the |Investigator position.

3. The Association waived its right to bargain on
and to proceed to interest arbitration in the successor
agreement to the 1990-91 agreenent when it had the
opportunity to negotiate on the Investigator position and to
proceed to interest arbitration and it offered no proposals
and declined the City's offer to negotiate on the issue.
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CTY OF QAK CREEK

MEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG | N PART, AND SETTI NG ASI DE, I N PART,
EXAM NER'S FI NDINGS OF FACT AND CONCLUSI ONS OF LAW
AND AFFI RM NG EXAM NER' S ORDER

BACKGROUND:

The facts in this case are undisputed. The City created a new bargaini ng
unit position of Investigator. The parties bargai ned over the wages, hours and
conditions of enploynment applicable to the position but did not reach
agr eenent .

The City contends that it has bargained in good faith over the

I nvestigator's wages, hours and conditions of enploynment and can now fill the
position, thereby inplenenting its managenent decision to create the position.
The Association asserts that the Gty cannot fill the position until the

parties either reach agreement on the Investigator's wages, hours and
condi tions of enploynment or receive an interest arbitration award establishing
same pursuant to Sec. 111.77, Stats.

In his decision, the Examiner concluded that the Gty had net its
obligation to bargain over the Investigator's wages, hours and conditions of
enpl oynent and was free to fill the position. |In reaching his conclusion, the
Examiner rejected the Association's view that the dispute in question was
subject to interest arbitration.

On review, the Association contends that the Commi ssion should reverse
the Examiner and order the City to proceed to interest arbitration. Cting
Wausau School District Miintenance and Custodial Union v. WERC, 157 Ws.2d 315
(1990), the Association argues the Examiner wongly concluded that interest
arbitration is unavailable. It asserts that both the plain |anguage of Wausau
as well as the policies underlying the Minicipal Enploynment Relations Act
warrant a conclusion that interest arbitration is available to resolve disputes
over the wages, hours and conditions of enploynent applicable to newy created
unit positions. In this regard, the Association alleges that the absence of
interest arbitration does not pronote peaceful resolution of |abor disputes and
encour ages fragmentati on of bargaining units.

On review, the Cty responds by urging the Commission to affirm the

Exam ner. The Gty argues the Examner correctly concluded that interest
arbitration was unavailable under a Wausau rationale and that the Gty was
therefore free to fill the Investigator position. The Gty asserts that

because its creation of a new unit position during the term of an existing
contract did not involve an accretion of new enployes or previously
unrepresented enployes into an existing unit, the Wausau result and rationale
are distinguishabl e. Cting Dane County, Dec. No. 17400 (WeRC, 11/79), aff'd
Dec. No. 80-CVv-0097 (CirC Dane, 6/80), the Gty contends that interest
arbitration is unavailable for resolution of this md-contract term dispute.

DI SCUSSI ON:

In our view, the Exami ner correctly determined interest arbitration is
not available to the Association to establish the Investigator's wages, hours
and conditions of enploynent. W al so conclude the Association's refusal to
bargain allegation was correctly dismssed. Qur rationale follows.

Consi stent with our prior holdings in MIwaukee Sewerage Conmi ssion, Dec.
No. 17302 (WERC, 9/79); and MIwaukee Board of School Directors, Dec. No.
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3/

20093-A (WERC, 2/83), we held in Gty of Madison, Dec. No. 17300-C (WERC, 7/83)

t hat:

An enployer's fulfillnent of its bargaining obligation with regard
to the inmpact of a perm ssive subject decision is not a condition
precedent to inplenentation of that permnissive subject decision.
In sone cases, however, the parties' rights and obligations to
bargain inpact nmatters 'at reasonable tinmes' nmay require that
bargai ning over inpact conmence prior to inplenentation. Such
requestions are subject to a case by case analysis as to whether
the enployer's totality of conduct is consistent with the statutory
requi renent of good faith. (Footnotes onmitted.)

See al so,

Cty of Brookfield, Dec. No. 20691-A (VERC, 2/84).

Here, the City nmade the "perm ssive subject decision" to establish the
I nvestigator position. Prior to the proposed inplenentation date, the parties
not only conmmenced bargaining on the inpact of this perm ssive decision but
al so reached inpasse. Thus, within the confines of a Gty of Mdison analysis,
there can be no doubt that the City net its obligation to bargain in good faith
with the Association.

However, we have also held that if a dispute is subject to the interest
arbitration procedures of Sec. 111.77, Stats., a bargaining inpasse generally

does not

allow the enployer to make unilateral changes in the status quo.

Green County, Dec. No. 20308-B (VERC, 11/84). Thus, the Association argues

that if the dispute over the Investigator's wages, hours and conditions of
enpl oynent is subject to interest arbitration, the Cty could not inplenent its
perm ssive decision to establish an Investigator position until the interest

arbitration procedure established the Investigator's wages, hours and
condi tions of enpl oynent.

Here, we need not determine how interest arbitration and the Gty's
i mpl enentation rights under Gty of Madison co-exist. This is so because we
are satisfied interest arbitration is not applicable to this dispute.

The availability of interest arbitration to resolve this dispute is
determined by the provisions of Sec. 111.77, Stats., which apply to law
enf or cenment personnel . The parties and the Exami ner focused their attention
and analysis upon the interest arbitration provisions of Sec. 111.70(4)(cn6,
Stats., as interpreted in Wausau School s. Wil e the language of Sec. 111.77
Stats., does not precisely parallel that in Sec. 111.77(4)(cm, Stats., both
statutes nmake reference to interest arbitration as being available to resol ve
di sputes over the ternms of a "new contract" (Sec. 111.77(1)(b), Stats.) and a
"new collective bargaining agreement" (Sec. 111.70(4)(cm6, Stats.). Bot h
statutory procedures exist within the auspices of the Minicipal Enploynent
Rel ations Act and thus they share a comon |egislative purpose. 3/ Thus,

al t hough

it is the provisions of Sec. 111.77, Stats., which are operative

herein, we are satisfied that an analysis of Sec. 111.70(4)(cm6, Stats., and
Wausau Schools is both appropriate and hel pful.

Section 111.70(6), Stats., declares the purpose of the Minicipal Enploynent Rel ations Act as:

Decl aration of policy. The public policy of the state as to | abor disputes arising in

nmuni ci pal

enpl oyment is to encourage voluntary settlenent through the procedures of

col l ective bargaining. Accordingly, it is in the public interest that municipal
enpl oyes so desiring be given an opportunity to bargain collectively with the

nmuni ci pal enpl oyer through a | abor organi zation or other representative of the
enpl oyes' own choice. |If such procedures fail, the parties should have available to
thema fair, speedy, effective and, above all, peaceful procedure for settlenent as

provided in this subchapter.
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In Wausau, a printer position was added to a custodial and maintenance
bargaining unit during the term of a contract. The parties were unable to
reach agreenent on all aspects of the printer's wages, hours and conditions of
enpl oynent . The union filed for i nterest arbitration under Sec.
111.70(4)(cm 6, Stats., arguing the dispute was over a "new collective
bargai ni ng agreement” for the printer. The Court agreed with the union. The
Court held that such an interpretation of anbiguous statutory |anguage best
serves the Minicipal Enploynment Relations Act's policy goals of "peaceful
resolution of disputes between nunicipalities and unions over newy accreted
positions" and encouraging the existence of "a limted nunber of bargaining
units in each nunicipality." The Court quoted at length from Conmi ssioner
Torosian's previously expressed views on the neaning of a "new' collective
bar gai ni ng agreenent as foll ows:

Unli ke Dane County this is not a case where, during the term
of an agreenment, a new matter or issue arises over which the Union
wants to bargain and if necessary proceed to nediation-arbitration.

Here we have a group of enployes who prior to their accretion were
not represented for purposes of collective bargaining agreenent.

Under such circunstances the Comm ssion has |ong held, as noted by
the mpjority, that accreted enployes are not autonatically covered
by the ternms of an existing collective bargaining agreenent
covering enployes in the accreted-to unit, and that said accreted
enpl oyes have the right, and the enployer has the duty, to bargain

over their wages, hours and conditions of enploynent. It follows
then that the parties nust in good faith make an attenmpt to reach
an agreenent over natters that are nandatorily bargainable. The

resultant agreenent, if negotiated, is in ny opinion, a newinitial
agreenent; a new initial agreenent because it covers enployes who
were not previously represented and who were not covered by an
agreenent. The fact that they have gai ned bargaining rights by way
of an accretion to a larger unit of enployes, does not in ny
opi nion change the fact that said enployes are negotiating for a
new agreement. As such they have a right to utilize the nediation-
arbitration process to secure sane. Thus, it is clear to the
undersigned that such an agreenent is a new agreenment within the
contenpl ation of Sec. 111.70(4)(cm6.

As reflected in the above discussion of Wausau, the interest arbitration
i ssue therein involved accretion of previously unrepresented enployes who were
not automatically covered by the terns of the existing contract. 4/ Here, we
are dealing with positions which are (a) newly created and (b) fall within the

bargaining unit, instead of existing but previously unrepresented positions
whi ch were accreted to the bargaining unit. |In effect, these positions and the
enpl oyes who fill them have been represented by the Association since the
i nception of the position. In our view, this is a significant distinction.

Further, the parties have already bargained a contract which establishes the
wages, hours and conditions of enploynent for the Cty's law enforcenent

per sonnel . In our view, where, as here, the new |law enforcenent position is
created within the unit, the existing contract is generally applicable to the
new positions and the enployes that fill sane. Thus, there already is a

contract in place which generally covers the Investigator position and the

Cty of Cconombwoc, Dec. No. 6982-A (WERC, 10/89); Sheboygan County (Unified Board), Dec. No.
23031-A (VWERC, 4-86); Trenpeal eau County (Housing Authority), Dec. No. 23469 (WERC, 3/86);
Juneau County, Dec. No. 18728-A (WERC, 1/86); Joint School District No. 2, Cty of Sun Prairie,

et al., Dec. No. 20459 (WERC, 3/83); Mnocqua Jt. School District, Dec. No. 19381 (WERC, 2/82);
Chet ek School District, Dec. No. 19206 (WERC, 12/81); Cochrane-Fountain City Community Joint

School District No. 1, Dec. No. 13700 (WERC, 6/75); Cty of Fond du Lac, Dec. No. 11830 (VERC,
5/ 73).
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enmpl oyes who will fill it. Wile we acknow edged the need for the parties to
suppl enent the existing contract with a specific Investigator wage rate, etc.,
it is nonetheless the case that the parties, unlike the situation in \Vausau,
are not bargaining a "new' initial agreenent for previously unrepresented
positions and enpl oyes. Thus, interest arbitration is unavail able.

Qur result is consistent with the Minicipal Enmploynent Relations Act's
policy considerations as discussed in Wusau. Because the already bargained
contract is automatically applicable to the position, the scope of any
bar gai ni ng dispute can be no broader than those few i ssues uniquely related to
the position. This narrow potential for disagreement is consistent with the
interests of |abor peace. Further, because the position falls within the
confines of the existing unit and thus has always been represented, 5/ there

are no fragnmentati on concerns present herein.

In sunmary, the Gty is free to inplement the Investigator position
consistent with its last offer to the Association. The parties are of course
encouraged to make another effort at resolving their dispute so as to have
i mpl ementation occur in the context of a nutually acceptable wage rate, etc.
During bargai ning over the successor to the parties' existing agreenent, 6/ the
Association is free to seek whatever changes it w shes as to the Investigator's
wages, hours and conditions of enploynent.

Dated at Madi son, Wsconsin this 25th day of My, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosian /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker [/s/
WIilia Strycker, Comm ssioner

We have held that it is inappropriate under Sec. 111.70(4)(d)2.a., Stats., to have nore than one
sworn | aw enforcenent unit. See, City of Marshfield, Dec. No. 25700-A (WERC, 10/92).

As the City has been enjoined frominplenenting the position during the pendency of this
proceedi ng, inplementation will now occur during the existing successor to the parties'

1990- 1991 agreenent. Thus, we need not deterni ne whether the Exaniner correctly found the
Associ ation to have waived its right to bargain and proceed to interest arbitration over the
position for the 1992-1993 contract period.
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