STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

ANTI GO FI REFI GATERS LOCAL, UNI ON
NO. 1000, |AFF, AFL-C O

Conpl ai nant, Case 62
: No. 45403 MP-2459
VS. : Deci sion No. 27108-A
CTY OF ANTI GO, :
Respondent .

Appear ances:
Lawmton & Cates, S.C., by M. Richard V. Gaylow, 214 Wst Mfflin Street,

Madi son, W sconsin 53703-2594, appearing on behal f of the
Ruder, Ware & Mchler, S.C., by M. Ronald J. Rutlin, and M. Jeffrey T.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

On March 5, 1991, Antigo Firefighters Local Union No. 1000, |AFF, AFL-
ClQ filed a conplaint with the Wsconsin Enploynent Relations Conmission,
alleging that the City of Antigo was violating Secs. 111.70(3)(a)1, 3 and 4,

Ws. Stats., by wunilaterally establishing a classification of paid on-call
enpl oyes outside the bargaining unit represented by Conplainant and giving
bargaining unit work to that group of enployes. The Conmi ssion appointed

Chri st opher Honeyman, a nenber of its staff, to act as Examiner in this nmatter
and to mmke and issue Findings of Fact, Conclusion of Law, and Oder as
provided in Sec. 111.07, Ws. Stats. The parties agreed to defer processing of
the matter pending receipt of an arbitration award in a related case.
Foll owi ng the issuance of that arbitration award, a hearing was held in Antigo,
Wsconsin on January 23, 1992, at which tinme the parties were given full
opportunity to present their evidence and argunents. A transcript was nade,
both parties filed briefs and reply briefs, and the record was closed on
April 7, 1992. The Exami ner, having considered the evidence and argunments and
being fully advised in the prem ses, nmakes and files the follow ng Findings of
Fact, Conclusion of Law and O der.

FI NDI NGS OF FACT

1. Antigo Firefighters Local Union No. 1000, IAFF, AFL-CIQ is a |abor
organi zation within the meaning of Sec. 111.70(1)(h), Ws. Stats., and has its
principal office at 617 Clernont Street, Antigo, Wsconsin.

2. The City of Antigo is a rmunicipal enployer within the neaning of
Sec. 111.70(1)(j), Ws. Stats., and has its principal office at 617 C ernont
Street, Antigo, Wsconsin.

3. At all tinmes material to this proceeding, Conplainant Union has been
the exclusive bargaining representative of all full-tine firenen and full-tinme

captains and lieutenants enployed by Respondent, excluding the Fire Chief,
clerical, seasonal, tenporary, supervisory, nmanageri al and confidenti al
enpl oyes.

4. On Novenber 12, 1986 the City of Antigo Comon Council passed a
resolution stating that no new hires would be nade in the Fire Departnent, then
nunbering 15 full-time officers, that the nunber of full-tine Fire Departnent
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staff would be reduced through attrition to 10, and that a vol unteer programin
which the volunteers would be paid would be initiated. Both prior to the
passage of this resolution and subsequently, the Union and Cty discussed the
institution of a "Paid On-Call" program on nunerous occasions. The Union, in
successive negotiations over a series of collective bargaining agreenents,
proposed in 1987 for the 1988 contract "to bargain the inpact of training paid
on-call [PQOC] personnell (sic) at such tine this occurs.” In 1989 the Union
proposed for the 1990 contract that there be a reopener clause "to receive
increases in pay and benefits for the inmpact of less full-tine manpower to do

the daily chores of operating the departnent”, as well as a mninmum nanning
cl ause. These proposals were rejected by mamnagenent and were dropped by the
Uni on. In 1988, the Gty forwarded to the Union a draft of a Menorandum of

Under st andi ng, stating as follows:

MEMORANDUM OF UNDERSTANDI NG

WHEREAS, on Novenber 12, 1986, the Cty of Antigo
Conmon Council passed a Resolution stating that:

(1) Effective imrediately no person wll be
hired in the Fire Departnent.

(2) The nunber of full-time Firemen within the
Fire Departrment wll be reduced through
attrition to ten (10).

(3) A volunteer programwill be initiated; and

WHEREAS, the purpose of the above Resolution was to
establish a long-term plan designed to create a
conbined Fire Departnent conprised of paid-on-call
volunteers and full-time enpl oyees; and

VWHEREAS, the volunteer program was not to be construed
or used as a vehicle to lay off any current full-tine
fireman; and

VHEREAS, i mpl ementation  of the above plan was
consistent with the Cty of Antigo' s nanagenent rights
as outlined in Article 2 of the Labor Agreenent between
the Cty of Antigo and the Antigo Firefighters' Union;
and

VWHEREAS, the Antigo Firefighters' Union has expressed
concerns that Article 2(1) of the Collective Bargaining
Agreement between the City of Antigo and the Antigo
Firefighters' Union would permt the City to inplenent
a totally volunteer Departrment by laying off existing
full-tinme enployees notw thstanding the stated purpose
of the plan as identified above; and

VWHEREAS, the City of Antigo seeks assurances from the
menbers of the Antigo Firefighters' Union that they
will cooperate in the training of volunteers necessary
to assure the success of the plan.

NOW THEREFORE, the City of Antigo and the Antigo
Firefighters' Union agree as foll ows:
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In reply,

fol |l ows:

1. The City of Antigo agrees that it wll not
lay off any existing full-time firefighter
for the purpose of replacing them with a
pai d-on-cal | vol unteer.

2. The Antigo Firefighters' Union and its
menbers agree to cooperate with and assi st
t he Gty in training pai d- on-cal |

volunteers who are recruited by the Gty
to replace full-tine firefighters as they
retire or quit.

The recent di scussi on on t he Pai d on
Cal I / Vol unt eer Firefighters program pronpts this
letter. In the last few nonths Local 1000 was given a
"Menorandum of Understanding"” for the menbership to
sign. After nuch discussion, we the nenbers of Local
1000 believe we cannot sign this for the follow ng
reasons.

1. The menbers of Local 1000 feel that the
reduction to ten full-time firefighters is detrinental
to the overall population of the city of Antigo. e
are concerned first with the safety of the citizens we
protect and also for our own safety as well. No one in
the departnment is worried about losing their job as the
Cty Council already passed the resolution to go to ten
men through attrition. Qur union would support the
pai d-on-call program if it is used to supplenent the
present force of fifteen men.

2. In recent nmonths a lot of articles have
appeared in the paper showing howthe Cty of Antigo is
growi ng through new business (K-Mart conplex, Mtel 8,
Red OM, Tradewells), and annexations (Cutlass Royal e,
Shel dons, Draegers, Reifs). Several new and different
busi nesses have entered our fire protection area.

The nmenbers of Local 1000 feel that the city
should nmaintain the "status quo” in this departnment by
maintaining a force of fifteen full time firefighters
at all tines. Not long ago the fire departnent
enpl oyed seventeen firefighters. W have been reduced
by two men and the city has saved a substantial anount
of money by not replacing them

The menbers of Local 1000 feel that by reducing
the fire departnent to ten men is a step in the wong

direction. W urge you to take this problem back to
the full Gty Council to see if the original resolution
can be rescinded. In our professional opinion, to

rescind the resolution would be in the best interest of
every citizen in the city of Antigo.

Bob Donohue, as President on the Union's behalf, wote as

5. The record shows that by 1990, the Gty's concern with the costs of
maintaining 15 full-tinme firefighters had abated in view of business expansion
On March 6, 1990 the Gty drafted a set of terns and conditions
of paid-on-call enploynment, and fornerly initiated a program of hiring paid-on-

in the area.
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call enployes at the rate of three new enpl oyes per year. The March 6, 1990
draft was fornerly adopted by the Cty Council on March 14, 1990. The record
shows that then-Union President Mchael Bartz was aware of the adoption of
these ternms and received a copy shortly thereafter. The Union's proposals in
bargaining for 1991, however, did not challenge the adoption of the PCC
pr ogram On Cctober 1, 1990, instead, the Union filed a grievance alleging
that existing contractual provisions were violated when a POC was placed on
duty replacing a full-tine firefighter who was ill, thus depriving another
full-time firefighter of an overtine opportunity. The parties processed the
grievance to arbitration, and in his July 1, 1991 arbitration award, Arbitrator
Stuart Levitan found that the Union had allowed the City to abrogate any past
practice that mght have existed as to full-time firefighters' overtine
entitlement, because the Union was on notice as to the POC program and did not
challenge its establishment at the tine.

6. The record denponstrates that the City negotiated with the Union as to
each of the proposals the Union nmade concerning the paid-on-call programin the
several years leading up to the adoption of that program The record further
shows that when the programwas finally adopted in March, 1990, it was with the
proviso that 15 full-tinme firefighters be maintained, which was a position the
Uni on had previously taken. The record additionally shows that the Union nade
no proposal concerning the POC programin its 1990 proposals, and had dropped
the proposals made in prior years. The record accordingly demonstrates that
the Union waived bargaining for the 1991 contract period concerning the
establ i shment of the POC program

7. The record is devoid of any evidence that the City discrimnated
against any firefighter based on Union or concerted protected activity, or
interfered with the firefighters' exercise of their rights of organization.

Upon the basis of the foregoing Findings of Fact, the Exam ner nakes and
files the foll ow ng

CONCLUSI ON OF LAW

The City of Antigo did not violate Sec. 111.70(3)(a)l, 3 or 4, Ws.
Stats. when it established the paid-on-call programin March, 1990, because the
Union had had full opportunity to negotiate concerning the establishnment of
that program had engaged in such negotiations, and had dropped its proposals.

Upon the basis of the foregoing Findings of Fact, Conclusion of Law, the
Exam ner makes and renders the follow ng

ORDER 1/

IT 1S ORDERED that the conplaint filed in this matter be, and hereby is,
dismissed inits entirety.

Dated at Madi son, Wsconsin this 21st day of My, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Chri st opher Honeyman, Exami ner

(See Footnote 1/ on Page 6)
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence subnmtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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CI TY OF ANTI GO (FI RE DEPARTMENT)

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

BACKGRCUND:

The conplaint alleges that the Gty violated Sec. 111.70(3)(a)1, 3 and 4,
Ws. Stats. by wunilaterally introducing a classification of paid-on-call
enpl oyes outside the bargaining unit, setting terns and conditions of
enpl oynent for said enployes unilaterally, and giving those enpl oyes work which
was previously done by enployes in the bargaining unit represented by
Conpl ai nant . Conpl ai nant requests a cease-and-desist order. The essenti al
facts are outlined in the Findings and need not be repeated here.

DI SCUSSI ON:

The facts of this matter are essentially undisputed, and it is clear from
the record that the Union was on notice at all tines of the Cty's current
intent, even though that intention varied from year to year according to the
ci rcunst ances. Indeed, the Union nade, though it subsequently dropped,
proposals relating to the POC officers' work on several occasions. It should
al so be noted that nothing in this decision should be read as comenting on the
nost recent such proposals by the Union, made in 1991 for the 1992 collective
bar gai ni ng agreenent. The parties were engaged in negotiations over that
agreenment at the time of the hearing, and the Union's proposal to allow full-
time firefighters first choice at overtine work was at issue in the bargaining
for the subsequent contract.

The arguments nmade by the parties essentially address four issues:
whet her or not the Gty had any duty to bargain concerning the establishnent of
the POC program and three different types of waiver argunent. The conplaint's
al l egations of interference and discrinmnation appear only in the form of the
statutory nunbers cited; there is no evidence in the record or substantive
argunent to support the citation of those sections of the statute; and those
al l egations are therefore clearly neritless.

Est abl i shment of the POC Program

The Gty initially argues that it has no duty to bargain concerning the
establishment of this program because the function of this program was to
i mprove services, and therefore it was "primarily related" 2/ to nanagenent and
direction of the governnmental unit rather than to wages, hours and conditions
of enploynent. The Union, in opposition, cites Browmn County v. WERC 3/ for the
proposition that where a youth honme was subcontracted out to a private
contractor, there were governnental policy issues involved, but the enployer

had a choice of enploying its own personnel or other personnel to fulfill the
policy issues. The Union argues that this indicates that the Cty's choice to
use paid-on-call volunteers to perform firefighting services rather than

bargaining unit enployes was primarily related to wages, hours and conditions
of enpl oynent.

2/ Unified School District No. 1 of Racine County vs. WERC, 81 Ws.2d, 89,
102, 259 N.W2d 724, 731 (1977).

3/ 138 Ws. 2d 254 (1987).
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| agree with the Union. It is clear fromall of the testinony that the
Cty's primary notivation in establishing the paid-on-call group of enployes
was that paid-on-call enployes, as part-tine enployes working relatively snall
nunbers of hours, could be paid at lower rates than the full-tinme firefighters
in the bargaining unit, and that there would be a considerable savings in

fringe benefits. Virtually nothing in the record substantiates the Cty's
claim that quality of service or quantity of service were the underlying
consi derati ons. Therefore, | find that when the Racine test is applied, the

decision to establish the paid-on-call program primarily relates to wages,
hours and condi ti ons of enpl oynent.

Wi ver By | naction

The City concedes that waiver nmust be established clearly and
unm st akably, but alleges that such waiver may be found based on the bargaining
history of the parties, citing Cty of Appleton 4/ and other cases to that
ef fect. The Gty contends that in numerous cases, the waiver principle has
been applied where a union was aware of the enployer's plans, but did nothing.

Here, the Gty argues, the City was quite clear as to its intent, but in 1990

when the plan was adopted, the union nade no proposals that would inpact on it,
choosing instead to file a grievance under existing contract |anguage. The
Cty notes further that the Union's previous proposals in prior rounds of
coll ective bargaining related to the POC i ssue were dropped.

The Union replies that nost of the cases cited by the Cty deal wth
situations in which the unions involved never nmade any proposal or took any
action. The Union contends that here, by contrast, it nade proposals related
to the POC issue, which it dropped only after the City argued in the
negotiations involved that the POC issue was not ready to be negotiated yet
because there was no inpact. The Union notes that it did not file the previous
POC proposals for the 1990 contract year "because the grievance had already
been filed".

| find, contrary to the Union, that waiver by inaction did occur in the
1990 contract vyear. It is true that the Union had previously advanced
bargai ning proposals related to the establishment of the POC program and the
Union presents an understandable case as to its reasons for dropping the
proposals in the prior years. But the grievance did not supplant a denmand to

bargain as to the POC issue in 1990, for several reasons. First, the PCC
program was formally adopted in March, 1990, but the Union did not file the
grievance until October, after the program had been initiated, officers

trained, and actually substituted for at least one full-time firefighter on at
| east one occasion. Thus, the Union cannot reasonably claimthat the grievance
"had already been filed". Also, the grievance was an attenpt to secure rights
under the existing contract l|anguage. The arbitrator in that case subsequently
determined that the right to overtine was unprotected under the existing
col I ective bargai ni ng agreenent, but whether or not the Union believed that the
existing collective bargai ning agreenent woul d adequately defend its interests,
it was entitled to and had the opportunity to present proposals for the 1991

respective round of negotiations, and did not do so. In view of the fact that
by 1990 the Union had been aware literally for years that the POC issue was
forthcomng, | find that this constitutes the clear and unm stakabl e evidence

of wai ver required under Wsconsin |law 5/

4/ Deci sion No. 14615-C (1/78).

5/ See Kenosha County, Dec. No. 14937, 14943 (WERC, 1/78); City of Stevens
Point, Dec. No. 21646-B (WERC, 11/85); also Gty of Eau Caire, Dec.
No. 22795-B (WERC, 3/86), and cases cited therein.
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Wai ver By Contract

Both the 1990 and 1991 collective bargaining agreenents contained the
foll owi ng cl ause:

ARTI CLE 24 - ENTI RE MEMORANDUM OF AGREEMENT

A Amendnent s: This Agreenment constitutes the
entire Agreenent between the parties. Any
amendment or agreenment supplemental hereto shall
not be binding upon either party unless executed
inwiting by the parties hereto.

B. Wi ver: The parties further acknow edge that,
during the negotiations which resulted in this
Agreenment, each had the wunlimted right and
opportunity to nmke demands and proposals with
respect to any subject or matter not renoved by
law from the areas of collective bargaining and
that he understanding and agreenents arrived at
by the parties after the exercise of that right
and the opportunities as set forth in this
Agreenent, each voluntarily and wunqualifiedly
wai ves the right and each agrees that the other
shall not be obligated to bargain collectively
with respect to any subject or matter not
specifically referred to in this Agreenent, even
t hough such subject may not have been within the
knowl edge and contenplation of either or both
the parties at the time that they negotiated or

signed this Agreenent. \Wiver of any breach of
this Agreement by either party shall not
constitute a waiver of any future breach of this
Agr eenent .

The City ~contends that this ~constitutes a waiver clause which
concl usively disposes of any argument by the Union that it had a right to
negotiate during the term of the collective bargaining agreenent. The Uni on
contends that this was a mere "zipper" clause, also arguing that such a cl ause
constitutes a "blanket waiver" under nunerous WERC decisions which have held
that bl anket waivers will not be honored, absent evidence that the parties knew
or shoul d have known of the inpending actions which were argued to be wai ved.

The primary difficulty with the Union's argunent here is that the Union
did in fact know of the likelihood that a POC program woul d be introduced. I
conclude from the clear evidence that the Union was well aware in advance of
the 1990 contract year that the POC program could be adopted at any tine; that
by agreeing to the continuation of the |anguage of Article 24 in 1990 and 1991,
the Union did in fact agree to a contractual waiver of itens not included in
the collective bargaining agreenent; and that this included the establishnment
of the PCC program

Wi ver By Reliance

The Gty's third (less stressed) argument amounts to a claimof estoppel,
to the effect that the City had in fact net the Union's prinmary objection to
the PCC program before it adopted it. Union President Bob Donohue's letter in
opposition to the program in 1989, and the testinony of the subsequent union
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president Mchael Bartz, clearly denonstrate that the Union's imediate and
primary concern in opposing the POC programup to 1990 was the potential of the
loss of jobs, together with safety concerns arising from fewer full-tine
firefighters being available even in the event of attrition. Indeed, Donohue's
letter explicitly states that the Union "would support” the POC program "if it
is used to supplenent the present force of fifteen nen."

By the tinme the POC program was adopted, however, the Cty had agreed to
maintain 15 full-time firefighters, and neither layoffs or attrition were a
part of the establishment of the POC program The City had two notivations for
doing this: it wished to secure the assistance of the Union nenbers in
training the POC firefighters, and business conditions in the Gty of Antigo
had changed such that a larger group of firefighters than 10 appeared justified
to the Gty onits own nerits. Cearly, the second reason does not constitute
reliance on the Union's actions. However, there is an elenent of reliance
i nvol ved here in the fact that the Union strenuously objected to attrition, as
well as layoffs, to cut the full-time firefighter conplenent to 10 nenbers, and
there is nothing in the record to indicate that the Union had augnented this
position by the tine the Gty enacted the 1990 POC program Thus, there is
sone nerit in the Gty's contention that the Gty had net the Union's essenti al
demand fromprior to 1990 in the structure which it then adopted.

Dated at Madi son, Wsconsin this 21st day of My, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
By

Chri st opher Honeyman, Exami ner
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