STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

BRI DGE, STRUCTURAL AND ORNAMENTAL
| RON WORKERS UNI ON LOCAL NO. 8,

Conpl ai nant, Case 6
: No. 46074 Ce-2119
VS. : Deci sion No. 27123-A
GRUNAU COVPANY, | NC., :
Respondent .

ear ances:
Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., Attorneys
M. Ted J. Angelo, Executive Vice-President, Gunau Conpany, Inc.,

101 West Pl easant Street, M I waukee, Wsconsin 53212, on behal f of
t he Respondent .

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Bridge, Structural and Onanental Iron Wrkers Union Local No. 8 filed a
conplaint with the Wsconsin Enpl oynent Rel ati ons Conmi ssion wherein it alleged
that Grunau Conpany, Inc., had committed unfair |abor practices in violation of

Secs. 111.06(1)(f) and (g) of the Wsconsin Enploynment Peace Act. The
Conmi ssi on appointed a nenber of its staff, David E. Shaw, to act as Exam ner
in the matter. A hearing was held before the Exami ner on January 23, 1992 in

M | waukee, W sconsin. A stenographic transcript was made of the hearing and
post-hearing briefs were submtted by Mirch 16, 1992. The Exami ner, having
consi dered the evidence and argunents of the parties, now nmakes and issues the
foll owi ng

FI NDI NGS OF FACT

1. Conplainant is a labor organization with its principal offices
located at 12034 West Adler Lane, MI|waukee, Wsconsin 53214, At all times
material herein, Brent Enons has been the Business Mnager and Financial
Secretary for the Conplainant and Maynard Swoboda and Randall Smith have been
busi ness representatives for the Conpl ai nant.

2. Respondent is an enployer and has its principal offices |ocated at
101 West Pl easant Street, MIwaukee, Wsconsin 53212, At all tines material
herein, the Respondent has been represented in its labor relations wth
Conpl ai nant by Ted Angel o, Executive Vice-President, and by Carl Me.

No. 27123-A
3. The Conplainant is party to a collective bargaining agreenent
between itself and the Allied Construction Enployers' Association, Inc., and
the Eastern Wsconsin Erectors Association, Inc., for the period June 1, 1990
through May 31, 1993. The Respondent has been signatory to said Agreenment at
all tines material herein. The Agreenent contains a provision for final and
bi nding arbitration of a dispute, which provision, in relevant part, reads as
fol | ows:

ARTI CLE XXI |



SETTLEMENT COF DI SPUTES

Section 22.1. Both parties hereto agree that in
case of trouble or any msunderstanding between the
parties to this Agreenent, the difference shall be
arbitrated. Wirk shall proceed pending settlenent or
arbitration, under the conditions of this Agreenent.
Al differences arising between the parties hereto
shall be decided by a Board of Arbitration.

Section 22.2. Such Board of Arbitration shall be
constituted in the followi ng manner: Two (2) nenbers
to be selected by the Association and two (2) nenbers
to be selected by the Union within twenty-four (24)
hour s. In case of disagreenent by the four (4) so
chosen, they shall select a fifth (5th) menber. The
decision of a majority of such Board shall be binding
upon both parties. Any expense incurred shall be borne
equal ly by both parties.

Section 22. 3. None of the definite agreenents of
this Contract shall be subject to arbitration.

Section 22.4. It is wunderstood and agreed that
there shall be no |ockout and that there shall be no
strike or cessation of work, and the job out of which
any controversies nay have arisen shall proceed w thout
interruption pending the adjustnment, settl enent,
determination or arbitration of any dispute, problem
controversy or grievance.

The Agreenent al so contains the follow ng provision regardi ng subcontracting:
ARTI CLE VI
SUBCONTRACTI NG

Section 6.1. The Enployer agrees that, when subletting
or contracting out work covered by this Agreenent which
is to be performed within the geographical coverage of
this Agreenent and at the site of construction,
al teration, pai nti ng, or repair of a building,
structure or other work, he will sublet or contract out
such work only to a subcontractor who (if he enploys
enpl oyees) has signed or is covered by a witten |abor
agreenment entered into with the Union which |abor
agreenent shall provide for econom c benefits not |ess,
and contain other terms and conditions not nore
favorable to an Enployer, than those established by
t his Agreenent.

Section 6.2. (a) The Enpl oyer further agrees that he
Wll give witten notice to all subcontractors that
such subcontractors are required to pay their enpl oyees
the wages and fringe benefits provided for in this
Agr eenent .
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(b) The Enpl oyer agrees not to enter into any
i ndi vidual Agreenment which permts his enployees to
perform their work on any basis of pay other than an
hourly rate which shall not be less than the rate
specified in this Agreement. It is further agreed that
al | forms of conpensation related to enployee
productivity, such as bonus systens, quota systens,
pi ece work systens, lunping |abor systens and other
incentive type arrangenents will not be used.

4. By the following letter of January 3, 1991 from Enmons to Angel o,
the Conplainant notified Respondent of an alleged violation of Article VI,
Subcontracting, of the Agreement and the settlenment it was denmandi ng:

January 3, 1991

M. Ted Angel o

G unau Conpany, Inc.
P. 0. Box 479

M | waukee, W 53201

Dear Sir:

| amwiting in regards to G unau Conpany viol ation of
the 1990/ 1993 Labor Agreenent.

G unau Conpany, I nc. vi ol at ed Article A/
Subcontracting, when Gunau Conpany subcontracted work
out to L & R Crane & Hoist Corp. who perforned work
that is covered by this Agreenent.

Local No. 8 is looking for a total of thirty-two (32)
hours pay at $25.82 an hour for work that was perforned
by L & R Crane & Hoist Corp. This anmount is to be paid
to Ironworkers Local Union No. 8 Joint Apprenticeship
and Advanced Journeynen Training Trust Fund. |f Local
No. 8 does not receive paynent within seven (7) days of
receipt of letter Local No. 8 wll then, under
Article XXI1 file a formal grievance.

Wth best wishes, | remain

Si ncerely,

Brent Enons /s/
BRENT EMONS,
Bus. Manager

Prior to sending the above letter Enpns had call ed the Respondent and tal ked to
ei ther Angelo or Mde regarding the matter and was told the Respondent woul d not
pay the noney Conpl ai nant was denmandi ng.

5. By the following letter of January 30, 1991 Enons notified Henry
Hunt, Executive Director of Allied Construction Enployees' Association, Inc.,
herei nafter the ACEA, of Conplainant's grievance agai nst Respondent regarding
the alleged violation of Article VI, Subcontracting, of the Agreenent between
Conpl ainant and the ACEA and requested that it be resolved by a Board of
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Arbitration:
January 30, 1991

M. Henry Hunt, Executive Director

Allied Construction Enpl oyers' Assoc. Inc.
180 N. Executive Drive, Suite #306

(P. O Box #507)

Brookfield, W 53008-0507

Dear Sir:

| amwiting in regards to G unau Conpany viol ation of
the 1990/ 1993 Labor Agreenent.

Grunau Conpany, I nc. vi ol at ed Article A/
Subcontracting, when Gunau Conpany subcontracted work
out to L & R Crane & Hoist Corp. who perforned work
that is covered by this Agreenent.

Local No. 8 is looking for a total of thirty-two (32)
hours pay at $25.82 an hour for work that was perforned
by L & R Crane & Hoist Corp. This anmount is to be paid
to Ironworkers Local Union No. 8 Joint Apprenticeship
and Advanced Journeynen Training Trust Fund. Local 8
has tried to resolve this nmatter between Local 8 and
Grunau Co. but has been unsuccessful. W are therefore
requesting that this be resolved by a Board of
Arbitration according to Article XXIl of the 1990/1993

Agr eenent .
Si ncerely,
Brent Enmons /s/
BRENT EMONS,
Bus. Manager
6. Enons subsequently contacted Hunt and Hunt told Enons he would
contact the other menbers of the Board of Arbitration to arrange a date and
time for the arbitration. Hunt subsequently informed Enons that the

arbitrati on would be held on February 21, 1991 at 10:00 a.m Enons then called
Angelo to inform him of when the arbitration would be held. Angelo told Enons
that he (Angelo) would not be able to be there, but that Moe would be there for
the Respondent. This was the first time a grievance had been filed agai nst the
Respondent by the Conpl ai nant.

7. On February 21, 1991, the Board of Arbitration, hereinafter the
Board, consisting of Hunt and Art Kumm as the enployer nenbers and Maynard
Swoboda and Randall Smith as the union nmenbers, net to hear the grievance.
Enons attended the arbitration hearing on behalf of Conplainant and no one

attended on behalf of the Respondent. The arbitration was scheduled to begin
at 10:00 a.m Enons and the Board waited until 10:25 a.m for the Respondent
and then Enmons called Respondent's offices and asked for Angelo. Enons was
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told by a secretary at Respondent's offices that Angel o was not there. He then
asked if Carl Mbe was there and was told that Mbe was on vacati on. Enons t hen
advi sed the nenbers of the Board what he had been told. The Board then deci ded

to proceed with the arbitration wthout the Respondent. Enons presented
evidence in support of the Conplainant's position on the grievance, including
testinony from Smith regarding who performed the work being grieved. No

evi dence was presented on behalf of the Respondent at the arbitration.

8. After Emons conpl eted the presentation of Conplainant's case on the
grievance, the Board rendered its decision that the Respondent had viol ated the
subcontracting position in the |abor agreenent to which it was signatory and
awar ded Conpl ai nant $25.82 per hour for 32 hours of work lost. Pursuant to the
normal procedure of the Board of Arbitration, Enons takes the mnutes of the
proceedi ng when he presents a case to the Board and he notifies the enployer in
witing of the Board's decision. Pursuant to that procedure, Enons drafted the
Board's decision on the grievance in the form of the following letter of
March 4, 1991 to Angel o:
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March 4, 1991

M. Ted Angel o

G unau Conpany, Inc.
P. O Box 479

M I waukee, W 53201

Dear Sir:

I am witing in regards to the decision that was
rendered by the Board of Arbitration concerning the
grievance filed by Local Union No. 8.

On February 21, 1991 at 10:00 A M the Board of
Arbitration net. The Board consisted of Henry Hunt and
Art Kumm who represented Eastern Wsconsin Erectors
Associ ation and Brent Enmons, Randall Smith and Mynard
Swoboda, who represented the Iron Wrkers Local Union
No. 8. The Board waited until 10:30 A M for a
representative fromthe Grunau Conpany to appear before
proceeding with the grievance.

The Union submitted the follow ng information.

Grunau Conpany was notified by tel ephone as to the tine
and date of the Grievance and that Ted Angel o said that
he could not attend but he would have Carl Me
represent G- unau Conpany.

Grunau Conmpany, Inc. is signatory to the lIron Wrkers
Local Union No. 8 1990/93 Labor Agreenent, the erection
of overhead cranes falls into the jurisdiction of the
Iron Workers Local Union 8 and that G unau Comnpany
subcontracted the overhead crane work to L & R Crane
and Hoi st Corporati on.

The Union subnitted the application for the electrical
permit that was issued for the building in which the
overhead crane was to be erected. The Union noted that
the builder, owner and occupant on the permt was
G unau Conpany.

The Board, after discussion, decided that Gunau
Conpany, Inc. did violate Article VI, Subcontracting of
the 1990/ 93 Agreenent and that the G unau Company, Inc.
pay a total of thirty two (32) hours pay at $25.82 per
hour . This anount is to be paid to the Iron Wrkers
Local No. 8 Joint Apprenticeship and Advanced
Jour neynmen Trai ning Trust Fund.

If you have any questions regarding the above please
feel free to contact the Union Ofice at 476-9370.

Thanking you in advance for your pronpt attention to
the above, | remain
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9.
above, he se
and Kumm

Si ncerely,

Brent Enons /s/
BRENT EMONS,
Bus. Manager

BE: d
enc.
opei u #9 afl -cio.

cc Henry Hunt
Art Kumm

After Angel o received the March 4th decision of the Board set forth
nt the following letter of March 6, 1991 to Enons and copied Hunt

March 6, 1991

Bridge, Structural and Ornanental |ron Wrkers
Uni on Local No. 8

12034 West Adl er Lane

M | waukee, W sconsin 53214

Attention: Brent Enpns
Busi ness Manager

Ref erence: &ievance Letter of 1/30/91
Gent | enen:
In reference to your letter dated March 4, 1991

regarding the above grievance, pl ease note the
fol | owi ng:

1. There was a misunderstanding regardi ng who woul d
attend the neeting on February 21, 1991
regardi ng grievance. Carl Me was to attend,
however, he was on vacati on.

2. The G unau Conpany has always responded to
grievances in the past, therefore, | hereby

request another neeting be scheduled in order
for the Gunau Conpany to present its side of
the issue. | appreciate you considering this
matter.

If any questions arise concerning the above, please do
not hesitate to call ny direct nunber at (414) 223-
6975.

Si ncerely,

GRUNAU COVPANY, | NC.

No. 27123-A



T.J. Angelo /s/
T.J. Angelo
Executive Vice President

Following the receipt of Angelo's letter of March 6th, Enons spoke to Hunt
about Angelo's request for another hearing on the grievance. He and Hunt
decided on behalf of the Union and ACEA, respectively, that the Respondent
m ssed the opportunity to present its case through its own fault and that
Respondent would therefore not be given another hearing. The Respondent was
not given another opportunity by the Arbitration Board to present its case.

10. At all times material herein, Respondent has refused to conply with
the Board's award on the grievance. At no tine prior to February 21, 1991 did
t he Respondent contact the Conplainant to request a neeting for the purpose of
attenpting to resolve the grievance. There is no evidence in the record that
the Respondent has at any tine noved to vacate the subject award, and the tine
for noving to vacate said award under Sec. 788.13, Stats., had expired prior to
the filing of the instant conplaint. On August 1, 1991, Conplainant filed the
i nstant conplaint to enforce the award of the Board of Arbitration.

Based upon the foregoing Findings of Fact, the Exam ner nmakes the
foll owi ng

CONCLUSI ON OF LAW

The Respondent, Gunau Conpany, Inc., by failing and refusing to conply
with the award of the Board of Arbitration pertaining to the issue of
subcontracting overhead crane work to L & R Crane and Hoist Corporation,
violated Secs. 111.06(1)(f) and (g) of the Wsconsin Enpl oynent Peace Act.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Exam ner makes and issues the foll ow ng

ORDER 2/

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a conm ssioner or exanmner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nailed to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
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It is hereby ordered:

1. That the Respondent Grunau Conpany, Inc., its officers and agents,
shal | i mredi atel y:
a) Cease and desist from refusing to conply wth

the award of the Board of Arbitration, as set
forth in Enon's letter of March 4, 1991; and

b) Take following affirmative action which the
Examiner finds will effectuate the purposes of
the Wsconsin Enpl oynent Peace Act:

1. I mediately pay to the Conplainant
the sum of Eight Hundred Twenty-Six
Dol | ars and Twent y- Four Cents
($826.24) (32 hours x $25.82 per
hour) as per the award of the Board,
plus interest on that amount at the
rate of twelve percent (12% per
year from the date of Enon's letter
reflecting the award (March 4, 1991)
to the date on which the noney is

pai d.

2. Notify all of the enployes of
Respondent represent ed by
Conpl ai nant by posti ng in
conspi cuous pl aces wher e t he

enpl oyes are enpl oyed, copies of the
Notice attached hereto and narked
" Appendi x A". That Notice shall be
signed by Respondent's Executive
Vi ce-President and shall be posted
i nmedi ately upon receipt of a copy
of this Oder and shall remain
post ed for thirty (30) days
thereafter. Reasonabl e steps shall
be taken to ensure that said notices
are not altered, defaced or covered
with other material.

3. Notify the Wsconsin Enpl oynent
Rel ati ons Commission in witing
within twenty (20) days from the
date of this Order as to the steps
it has taken to conmply with this
O der.

days after the filing of such petition with the conmssion, the
conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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Dated at Madi son, Wsconsin this 8th day of My, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By David E. Shaw /s/
David E. Shaw, Exam ner
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GRUNAU COVPANY, | NC.

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

i

Secs. 111.06(1)(f) and (g) of the Wsconsin Enploynment Peace Act, based upon
the Respondent's refusal and fai
Arbitration.

The conpl ai nt filed in this mtter alleges a violation of
I

ure to conply with the decision of a Board of

Conpl ai nant

The Conplainant cites the three nmonth time limt to nove to vacate an
arbitration award set forth in Sec. 788.13, Stats., and takes the position that
because the Respondent failed to nove to vacate the award in a timely manner,
it is precluded fromraising any defenses in a subsequent action by Conpl ai nant
to enforce the award. Gting, Teanmsters Local 135 v. Jefferson Trucking, 628
F.2d 1023 (7th Gr. 1980), Cert. denied, 449 U S. 1125, involving a statute
simlar to Ch. 788 and simlar circunstances. Conpl ai nant cites nunerous
decisions of other federal circuit courts of appeals as reaching the sane
holding as the Seventh Grcuit, as well as two nore recent decisions of that
court affirmng its holding in Jefferson Trucking. 3/ The Conpl ai nant al so
asserts that costs and attorneys fees should be awarded against the Conpany
since it has refused to conmply with the award and failed to tinely nove to
vacate the award. Gting, Local Union 494, |International Brotherhood of
El ectrical Wrkers v. Artkraft, Inc., 375 F. Supp. 12p (E. D. Ws. 1974); and
Dreis & Krunp Mg. v. International Association of Machinists, 802 F.2d 247,
254 (7th Cr. 1986). Conplainant also requests that it be awarded interest on
t he money owed pursuant to the award.

Respondent

Respondent asserts that Conplainant was unwilling to try and settle the
grievance prior to arbitration based on an attitude it perceived from one phone
call to Respondent. It also notes that while Conplainant nade a formal witten

request for arbitration by Enon's letter of January 30, 1991, no witten notice
of the tine and place of the arbitration was given. Respondent contends that
it is customary to receive witten notice as to the time and place prior to any
heari ng. Respondent also notes that within two days of receiving the award it
explained to the Conplainant and Board of Arbitration that there had been a
m sunderstanding as to who was to attend the arbitration hearing for the
Respondent and requested a neeting in order that Respondent be allowed to
present its case. Respondent's request was denied and Joan Braun, on
Respondent's behal f, subsequently requested a neeting with Conplai nant and was
advised that the Conplainant was not interested in either a conpronise or
Respondent's response to the clains. Respondent requests that the award be set
aside and that it be given the opportunity to present its case before another

board of arbitration. Wth regard to Conplainant's request for attorney's
fees, Respondent notes that the |abor agreement provides that any expense
incurred shall be borne equally by both parties. Absent |anguage to the

contrary, this provision precludes the paynment of all the attorney's fees by
one party.

DI SCUSSI ON

3/ International Union of Operating Engineers v. Centor Contractors, 831
F.2d 1309, 1311 (7th Cr. 1987) and Plunbers Pension Fund v. Donas
Mechani cal Contractors, 778 F. 2d 1266, 1268 (7th Gr., 1985).
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The Conplainant in this case is seeking enforcenment of an arbitration
award in alleging a violation of Secs. 111.06(1)(f) and (g), Stats., by the
Respondent's refusal to conmply with the award. 4/ As the Conm ssion has
previously explained, in such a case, it is the law that:

As a conpetent state tribunal having concurrent
jurisdiction with the federal courts to enforce
bargai ning agreenents covering enployes in industry
affecting comerce, the Comm ssion nmust apply |egal
standards which are consistent with federal case |aw
developed in Section 301 actions under the Labor
Managenent Rel ations Act. Textile Workers Union wv.
Lehigh MIls 353 U'S. 448 (1957); Local 174, Teansters
v. Lucas Flout 369 U.S. 95 (1962); Dowd Box v. Courtney
368 U.S. 52 (1962); Tecunseh Products Co. v. WERB 23
Ws. 2d 118 (1963); Anerican Mtors Corp. v. VWERB 32
Ws. 2d 237 (1966). 5/

As the Union notes, our Seventh Grcuit Court of Appeals held as follows
in Jefferson Trucki ng Conpany, Inc., supra:

The sole issue on appeal is whether the
def endant, as the unsuccessful party at arbitration and
who did not nove to vacate the disfavorable award
within the time period prescribed for such notions, nmay
subsequently raise contentions, which it could have
raised as grounds to vacate in such a motion, as
affirmative defenses in a suit to enforce the award,
which suit was filed after the prescribed period for a
notion to vacate but within the tine limts set for
filing a suit to enforce the award. W hold that the
defendant's failure to nove to vacate the arbitration
award within the prescribed tine period for such a
notion precludes it from seeking affirmative relief in
a subsequent action to enforce the award.

(628 F.2d at 1025)

In this case, the Respondent is requesting that the award be considered
invalid and set aside and that it be given an opportunity to present its case
to another Board on the basis that it was not given such an opportunity after
mssing the first arbitration hearing due to a misunderstanding. Respondent's
contention is such that it could have been raised as grounds to vacate the

4/ Those statutory provisions provide that it is an unfair |abor practice
for an enpl oyer

(f) To violate the terns of a collective bargaining
agreement (including an agreenment to accept an arbitration
awar d) .

(9) To refuse or fail to recognize or accept as concl usive
of any issue in any controversy as to enployment relations
the final determnation (after appeal, if any) of any
tribunal having conmpetent jurisdiction of the same or whose
jurisdiction the enpl oyer accepted.

5/ J.1. Case Conmpany and United Auto Wrkers Local 100, Dec. No. 18324-B
(VERC, 9/82).
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award. 6/ In Jefferson Trucking, the Court noted that since the federal Labor
Managenent Rel ations Act (LMRA) does not provide a tine linmt for bringing an
action to vacate an arbitration award in a suit to enforce an award under
Sec. 301 of the LMRA, "the tineliness of a Section 301 suit is to be
determined, as a matter of federal law, 'by reference to the appropriate state
statute of limtations.' United Auto Workers v. Hoosier Cardinal Corp., 383
U S 696, 704-705 (1966)" 628 F.2d at 1026. In Wsconsin Sec. 788.13, Stats.,
governs the tinme for filing a notion to vacate an award and provides as
foll ows:

788.13Notice of motion to change award. Notice of a
notion to vacate, nodify or correct an award nust be
served upon the adverse party or attorney wthin 3
nonths after the award 1s filed or delivered, as
prescribed by law for service of notice of a notion in
an action. For the purposes of the notion any judge
who might nake an order to stay the proceedings in an
action brought in the sane court may neke an order, to
be served with the notice of notion, staying the
proceedi ngs of the adverse party to enforce the award.

In Teansters Local No. 579 v. B & M Transit, Inc., 882 F.2d 274 (7th
Cr., 1989), the Seventh Grcuit Court of Appeals held that Sec. 788.13,
Stats., provides the tine limts for raising affirmative defenses to awards in
such suits in Wsconsin. (At 276-78) The enmployer in that case was the
unsuccessful party in the arbitration and in defending against the union's
enforcement suit the enployer attenpted to challenge the award, although it had
not tinely noved to vacate the award. Cting the Wsconsin Supreme Court's
decision in MIlwaukee Police Association v. Gty of MIlwaukee, 92 Ws. 2d 145,
285 N.W2d 119 (1979), the enployer argued that the one year tine limt for
filing an action to confirman award in circuit court should apply in deciding
whether it could assert such defenses to the award in the suit, while the union
argued the three nmonths time limt under Sec. 788.13 should be adopted. In
rejecting the enployer's contention, the Court stated:

The Conpany's position is untenable. Ve
specifically stated in Jefferson Trucking, 628 F.2d at
1025, that "a defendant's failure to nove to vacate
(an) arbitration award wthin the prescribed tine
period for such a nmotion precludes it from seeking
affirmative relief in a subsequent action to enforce
the award."” This holding is intended to enhance the
speed and effectiveness of arbitration, to provide fair
review of the arbitrator's decision, and to preclude
the losing party from draggi ng out proceedings in order
to dilute the integrity of the arbitration award. Cf.
Dreis & Krunmp Mg. Co. v. International Association of
Machini sts, 802 F.2d 247, 249-50 (7th Cr. 1986).
Based on this substantive rule of law, we have

6/ In Wsconsin Sec. 788.10, Stats., provides as a basis for vacating an
arbitration award:

(c) Where the arbitrators were guilty of m sconduct
in refusing to postpone the hearing, upon sufficient
cause shown, or in refusing to hear evidence pertinent
and nmaterial to the controversy; or of any other
m sbehavi or by which the rights of any party have been
prej udi ced;
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repeatedly borrowed the state statute of limtations
for the tinely filing of notions to vacate arbitration
awar ds when anal yzing the tineliness of defenses raised
in a confirmation action. See International Union of
Qperating Eng'rs v. Centor Contractors, Inc., 831 F.2d
1309, 1311 (7th Cr. 1987); Plunbers' Pension Fund v.
Domas Mechani cal Contractors, Inc., 778 F.2d 1266, 1268
(7th Gr. 1985).

The Company insists that the Wsconsin Suprene
Court's decision in MIwaukee Police Ass'n v. City of
M | waukee, 92 Ws.2d 145, 285 N WwW2d 119 (1979),
controls our decision. In MIlwaukee Police the
Wsconsin Suprene Court held that a party to an
arbitration decision governed by Wsconsin statutes
could respond in an enforcenent proceeding wth
affirmati ve defenses, even though the three-nonth
statutory time period for filing notions to vacate had
expired. Although the Conpany would like us to adopt
this position, we are not bound by a state's
interpretation of how to apply its statute of

[imtations when we borrow to fill a statute of
l[imtations gap in federal | aw. See Centor
Contractors, 831 F.2d at 1311 ("As the Donas decision
itself Tndicates, the linmtations period only is

borrowed, as a nmatter of federal law ") "(When it is
necessary for us to borrow a statute of limtations for
a federal cause of action, we borrow no nore than
necessary." Wst v. Conrail, 481 U S. 35, 39-40, 107
S. . 1538, 1542, 95 L.Ed.2d 32 (1987). See Central
States, Southeast & Southwest Areas Pension Fund V.
Jordan, 873 F.2d 149, 154 (7th Gr. 1989). Section 301
actions are based on federal |aw Textile Wrkers
Union v. Lincoln MIls, 353 US. 448, 77 S .. 912, 1
L. Ed. 2d 972 (1957). We therefore look to the Wsconsin
statutes only to identify the nobst appropriate tine
period for raising defenses to the arbitrator's
deci si on.

(882 F.2d at 277) (Footnotes omtted)

The Court went on to note its disagreement with the Wsconsin Court's hol ding
in Gty of MIwaukee.

It is well-settled law then in the Seventh Grcuit that challenges to the
validity of an award advanced by defendants in an action to enforce the award
are barred when not made within the applicable tine limt for nmoving to vacate
t he award. As the Respondent is attenpting to raise its affirmative defense
for the first time in this action to enforce the award, well after the three
nonths tinme period under Sec. 788.13, Stats. elapsed, it is concluded that it
is barred from now challenging the validity of the award on that basis. It
bei ng undi sputed that the Respondent has refused to conply with the award of
the Board of Arbitration, it is further concluded that Respondent violated
Secs. 111.06(1)(f) and (g), Stats.

The Conplainant asserts that sanctions in the form of costs and
attorney's fees should be awarded against the Respondent because, having not
tinmely noved to vacate the award, its resistance to Conplainant's attenpt to
enforce the award is frivol ous.
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A review of the decisions of the Seventh Crcuit Court of Appeals dealing
with enforcement of |abor arbitration awards establishes that the Court has
i nposed sanctions under either Rule 11 of the Federal Rules of Cvil Procedure
7/ and/or the "bad faith" exception to the "Anerican Rule" that in this
country parties are required to bear the costs of their Ilitigation absent
specific contractual or legislative authorization for shifting such costs to
the losing party. See, MIller Brewing Conmpany v. Brewery Wirkers Local Union
No. 9, 739 F.2d 1159, 1167 (7th Gr. 1989), cert. denied, 469 U S. 1160, 105 S
. 912, 83L. Ed. 2d 926 (1985); Dreis & Krunp Mg., supra, 802 F.2d at 254-
255. It appears that after Rule 11 was anended in 1987, the Court has relied
on that rule as the basis for awarding attorney's fees, rather than the nore
subjective "bad faith" standard expressed in MIller Brew ng. Dreis & Krunp
Mg. Co., 802 F.2d at 254-255; B & M Transit, 882 F.2d at 279-280. 8/ Reliance

7/ 28 U S.C. A, Sec. 1927. Rule 11 reads as foll ows:

Rul e 11. Singing of Pleadings, Mtions, and Oher Papers;
Sancti ons

Every pleading, notion, and other paper of a party
represented by an attorney shall be signed by at |east
one attorney of record in the attorney's individual
name, whose address shall be stated. A party who is
not represented by an attorney shall sign the party's
pl eadi ng, notion, or other paper and state the party's
addr ess. Except when otherw se specifically provided
by rule or statute, pleadings need not be verified or
acconpani ed by affidavit. The rule in equity that the
averments of an answer under oath nust be overcome by
the testinmony of two wtnesses or of one wtness
sust ai ned by corroborating circunstances is abolished.
The signature of an attorney or party constitutes a
certificate by the signer that the signer has read the
pl eadi ng, notion, or other paper; that to the best of
the signer's know edge, information, and belief formed
after reasonable inquiry it is well grounded in fact
and is warranted by existing law or a good faith
argunent for the extension, nodification, or reversal
of existing law, and that it is not interposed for any
i nproper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of
litigation. If a pleading, notion, or other paper is
not signed, it shall be stricken unless it is signed
pronptly after the omission is called to the attention
of the pleader or novant. If a pleading, notion, or
other paper is signed in violation of this rule, the
court, upon motion or upon its own initiative, shall
i npose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may
include an order to pay to the other party or parties
t he anount of the reasonabl e expenses incurred because
of the filing of the pleading, notion, or other paper,
i ncluding a reasonable attorney's fee.

(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987,
eff. Aug. 1, 1987.)

8/ See also, District No. 8, |International Association of Machinists,
et.al., v. dearing, 807 F.2d 618, 622 (7th Gr., 1986), where the Court
noted that "Rule 11 does not require a showing of bad faith." Rather, it
only requires an objective inquiry into whether counsel or the party
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on the Federal Rules of Cvil Procedure is not available to an exam ner acting
under authority of state statute for the purpose of awarding sanctions.
However, the "bad faith" standard for awarding costs and attorney's fees
applied in Sec. 301 actions is also available under Comm ssion law. 9/ The
standard under both Conm ssion precedent and federal law in the Seventh Grcuit
is whether the party's position is "frivolous", i.e., denonstrates "bad faith".
Wsconsin Dells at 5, Mller Brewing, 739 F. 2d at 1167; Local 232 Alied
Industrial Workers v. Briggs & Stratton, 837 F. 2d 782, 787 (7th Cr., 1988).

In its decision in Wsconsin Dells, the Conmission stated the follow ng
as to when an award of attorney's fees is avail abl e:

As the Examiner correctly held, where a party's
position is found to denobnstrate "extraordinary bad
faith", attorney's fees and costs are available from
the Commi ssi on. Hayward Schools, supra. In his
concurring opinion in Madi son School District, Dec. No.
16471-D (WERC, 5/81), Conmm ssioner Torosian nore fully
stated our present view on the general availability of
attorney fees and on how the "extraordinary bad faith"
test can be met. He held:

Wiile | concur with the mgjority
that attorney fees are not justified in
the instant case, | disagree wth the

iron-clad pol i cy enunci at ed by t he
majority of denying attorney fees in all
future cases. | agree that, for sone of
the policy reasons stated in the United
Contractors case, the Commission should be
rel uct ant to grant attorney fees.

However, | feel the Comm ssion should
retain the flexibility, and therefore
adopt a policy, which would enable it to
grant attorney fees in exceptional cases
wher e an extraordi nary r emedy is
justified. In this regard, | would adopt
the reasoning of the National Labor
Rel ations Board stated in Heck's Inc., 88
LRRM 1049, wherein the 'National Labor
Rel ati ons Board stated its intention "

.to refrain from assessing litigation
expenses agai nst a respondent, not -
withstanding that the respondent may be
found to have engaged in ‘clearly
aggravated and pervasive msconduct' or in
the 'flagrant repetition  of conduct
previously found unlawful' where the

defenses raised by that respondent are
"debatabl e’ rather than "frivolous'."

"shoul d have known that his position is groundl ess."

9/ Wsconsin Dells School District, Dec. No. 25997-C (WERC, 8/90).
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In my opinion, limting the granting
of attorney fees to such cases would best
bal ance sone of the policy considerations
cited in United Contractors and the
interest of the Conmm ssion in discouraging

frivolous litigation and to protect the
integrity of our process. ( Enphasi s
added.)
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As the above quoted portion of our Madison
School s deci si on reflects, our t est for the
availability of attorney's fees is strict. Only in the
"exceptional" case is such an "extraordinary renedy"
warranted. Here, the Examiner correctly found certain
Respondent conduct violated the Minicipal Enploynment
Rel ations Act. In our view, Respondent's m sconduct,
particularly as to the refusal to reinstate the free
lunch benefit, can reasonably be viewed as "clearly
aggr avat ed". However, our test does not focus on the
degree of misconduct ultimately found to have occurred
but rather on whether the defenses raised were
"debat abl e" as opposed to "frivol ous".

(At 5-7) 10/

The Exami ner notes the Respondent's attenpt to obtain a hearing before
the Board so that it could present its case and the |lack of positive evidence
in the record of bad faith on Respondent's part, and concludes that the
Respondent's nere ignorance of the applicable statutory law and case |aw,
resulting in its untinely attenpt to raise its defense to enforcement of the
award in this proceeding, is not sufficient to neet the "frivolous", i.e.,
"extraordinary bad faith" test required by the Commission or the "bad faith"
standard of the Seventh Circuit.

Wth regard to interest, under the Wsconsin Suprene Court's decision in
Anderson v. State of Wsconsin, Labor and Industry Review Conm ssion, 111
Ws.2d 245 (1983), pre- and post-judgnent interest on determ nable nonetary
awards is to be ordered by adm nistrative agencies in this state. I n Madi son
Teachers, Inc. v. WERC, 115 Ws. 2d 663 (1983), the Court of Appeals held that
requi renent applies to orders issued by this agency under Sec. 111.07(4),
St at s. In Wlnot Union High School District, Dec. No. 18820-B (WERC, 12/83),
the Commission held that the interest rate to be applied is that set forth in
Sec. 814.04(4), Stats., at the time the conplaint is filed, which presently is

10/ Simlarly, in its decision in Briggs & Stratton, supra, the Seventh
Crcuit Court of Appeals cited the following fromits earlier decision in
MIler Brewing, 739 F.2d at 1167:

"Nornmal |y when no statute authorizes the award of attorney's
fees in a particular class of cases - and none
does with respect to suits under Sec. 301 of the
Taft-Hartley Act or Sec. 9 of the Arbitration
Act, the prevailing party is entitled to
attorney's fees only if his opponent's suit or
def ense was frivol ous, which our cases define to
mean brought in bad faith - brought to harass
rather than to win."

(837 F.2d at 787)

Subsequently, in Auto Mechanics Local 701 v. Joe Mtchell Buick,
Inc., 930 F.2d 576 (7th Gr. 1991), the Court held that costs and
attorney's fees were not justified under either Rule 11, Fed. R Cv. P.
or the "bad faith" standard, since the defendant conpany did not seek
"merely to put the Union's feet to the fire." 930 F.2d at 579, citing,
MIler Brewing, 739 F.2d at 1168.
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Gr671G. 09 -18- No. 27123-A



interest at the rate of 12% per year. Therefore, interest on nonies ordered
pai d under the arbitration award has been ordered paid at that rate.

Dated at Madi son, Wsconsin this 8th day of My, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By David E. Shaw /s/
David E. Shaw, Exam ner
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APPENDI X " A"

NOTI CE TO ALL
EMPLOYES OF GRUNAU COVPANY, | NC.
REPRESENTED BY
BRI DGE, STRUCTURAL AND ORNANMENTAL
| RON WORKERS UNI ON LOCAL NO. 8

Pursuant to an order of the Wsconsin Enploynent Relations Comm ssion,

and in order to effectuate the policies of the Wsconsin Enpl oynment Peace Act,
we hereby notify the above enpl oyes that:

VWE WLL imediately conply with the award of the Board
of Arbitration issued March 4, 1991 by imediately
paying the nobnies owing under said award, plus

interest, to the Bridge, Structural and O nanental I|ron
Workers Union Local No. 8.

By

Ted J. Angel o, Executive Vice-President
G unau Conpany, Inc.

THI'S NOTI CE MUST REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE HERECF AND
MJST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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