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FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Novenber 5, 1991, the M Iwaukee Teachers' Education Association filed
a conmplaint of prohibited practices with the Wsconsin Enploynent Relations
Conmi ssion alleging that the MIwaukee Board of School Directors had committed
prohi bited practices in violation of Sec. 111.70, Stats. On July 16, 1992, and
on August 13, 1992, the Ml waukee Teachers' Education Association filed
amendnents to the conplaint. On January 24, 1992, the Wsconsin Enpl oynent
Rel ati ons Comm ssion appointed Coleen A Burns, a nmenber of its staff, as
Exami ner to conduct a hearing on the conplaint, and to make and issue Findings
of Fact, Conclusions of Law and Oder in the nmatter as provided in
Secs. 111.70(4)(a) and 111.07, Stats. Hearing on the nmatter was held on
August 6, 1992, and Septenber 23, 1992, in Ml waukee, W sconsin. The record
was cl osed on January 19, 1993, upon receipt of post-hearing witten argunent.

The Exami ner having considered the evidence and argunents of the parties,
makes and issues the follow ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. M I waukee Teachers' Education Association, hereafter MIEA or
Conplainant, is a l|labor organization and is the certified exclusive collective
bargaining representative of certain professional certificated teaching
enpl oyes enpl oyed by the MIwaukee Board of School Directors. MIEA has its
principal offices at 5130 West Vliet Street, MIwaukee, Wsconsin 53208.

2. M | waukee Board of School Directors, hereafter Board or Respondent,
is a nunicipal enployer with authority to control and direct the operations of
the M Iwaukee Public School System (MPS) and has its principal offices |ocated
at 5225 West Vliet Street, MI|waukee, W sconsin 53208.

3. The MIEA and the Board have been parties to a series of collective
bar gai ni ng agreenents covering certificated teachers enployed in the MIwaukee
Public School s. Sam Carmen has been enployed by the MIwaukee Teachers'



Educati on Association as Assistant Executive Director since March of 1979.
Carmen's principal duties are to act as the chief spokesperson at the
bargaining table and to coordinate day-to-day l|labor relation matters between
MIEA and the Board. The contract provision governing parent-teacher
conferences states as foll ows:

PARENT CONFERENCE DAYS

The parent-teacher conference schedule of two (2) days per year, if
schedul ed, shall be conducted during the regular school hours or on
consecutive hours equal to the normal school day not to exceed
9:30 p.m

Parent -t eacher conferences are held in the fall and the spring of each school
year. Fall parent-teacher conferences are generally held in October and spring
parent -t eacher conferences are generally held in March. In the mid-80"s, MIEA
and the Board began negotiating deviations fromthe contract which pernitted a
portion of the parent-teacher conference to be held in the evening of one day
and the renmminder of the parent-teacher conference to be held during the
foll owi ng day. In the Spring of 1991, during the tenure of the previous
Superintendent, Robert Peterkin, MIEA and the Board had discussions on the
scheduling of parent-teacher conferences in which MEA was advised that the
Board was concerned that there was no parental input into the scheduling of
parent -t eacher conferences and that there was a need to nodify the scheduling
procedures to provide for parental input. Pursuant to their nornal procedure,
in the fall of 1991, MIEA advised its Building Representatives to poll their
staff to determne preferences on the QOctober parent-teachers conference so
that MIEA and the Board would have tine to negotiate a nenorandum of
under st andi ng regardi ng any deviation from the contractual requirenents. MIEA
Bui | di ng Representatives have a responsibility to enforce the contract, handle
first step grievances or conplaints, provide representation to teachers, and
serve as a conduit for information between MIEA and its menbership. On
Septenber 16, 1991, the Ofice of the Deputy Superintendent issued a MPS
Principals Bulletin which, inter alia, reminded the principals to nmeet with the
Bui |l ding Representatives to establish nodified parent-teacher conferences and
also listed options for the fall and spring parent-teacher conferences. This
bulletin did not state that MPS administration would not accept a single day
conference. The deadline for a request for an evening and norning conference
was Friday, Septenber 20, 1991 and the deadline for notification of request
approval was Friday, OCctober 11, 1991. Pursuant to their normal procedures,
the staff of Ham|ton Hi gh, which includes approximtely 115 teachers, voted to
have the parent-teacher conference on Thursday, OCctober 24, 1991 from 2:45 -
9:30 p.m, and to be off on Friday, October 25, 1991. Clark Lovell has been
enpl oyed by MPS for twenty-five years and has been the Principal of Hamilton
H gh for four years. Wen Lovell received the results of the vote, he did not
have any objection to the form of the parent- teacher conference requested by
the Hamlton H gh staff. Lovell forwarded the results of the vote to the MPS
Department of Labor Relations. Thereafter, an individual from the MPS
Departnment of Labor Relations advised Lovell that the MPS adm nistration woul d
not accept the parent-teacher conference requested by the Hamilton H gh staff
because the MPS admi nistration was not accepting any single day conferences.

On Septenber 26, 1991, Carmen was notified that the Hamlton Hi gh staff was
conducting another vote because Nancy Lorenz, of the Board' s Departnent of
Labor Relations, had advised them that no single day conferences would be
alloned. On Septenber 27, 1991, MIEA representatives net with representatives
of the Board, i.e., Deputy Superintendent Robert Jasna and Associate
Superi ntendent Aquine Jackson, to discuss the parent-teacher conferences.

Carmen understood that the MPS adm nistration had accepted sone deviations from
the contract, but had not accepted the Thursday, 2:45 to 9:30 p.m, deviation.
Carnen requested the MPS administration to reconsider this decision. On
Cctober 1, 1991, Jackson advised Carnen that the MPS admnistration was
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unwilling to agree to the Thursday parent-teacher conference schedul e sel ected
by the Hamlton H gh staff. Thereafter, MIEA advised its nenbership to
reconsider the matter and provide MIEA with an alternative to the Thursday
conference schedule. On Cctober 2, 1991, MIEA Executive Director Donal d Ernest
sent a letter to Dr. Howard Fuller, Respondent's Superintendent of Schools,
asking Fuller to reconsider this decision.

4. On Septenber 26, 1991, Lovell informed MIEA Buil ding Representative
Chair Carol Pingel that the Central Ofice had denied the request to have the
parent -t eacher conference on Thursday, Cctober 24, 1991, from2:45 to 9:30 p.m
Lovell did not provide Pingel with any alternative tines, or Central Ofice
suggestions, as to when the parent-teacher conferences could be held. Pi ngel
suggested to Lovell that a neeting be held after school to discuss the nmatter.
Wiile Pingel intended this neeting to be a MIEA neeting, this intent was not
conmuni cated to Lovell. Thirty to forty faculty menbers attended the neeting
whi ch was held after school on Septenber 26, 1991. Wen Lovell arrived at the
neeting, Pingel was providing suggestions as to alternative parent-teacher
conference tines. Lovell, believing the nmeeting to be a staff neeting, began
to Chair the meeting. Lovell normally chairs staff meetings. Neither Pingel,
nor any other person, told Lovell that the neeting was a union neeting or
objected to his presence at the neeting. During the neeting, Lovell told the
staff that they would need to take a second vote on the parent-teacher
conference schedul e because they would not be pernmitted to have the single day
conf erence. Believing that the staff wanted to have a split day conference,
Lovel I indicated that he could arrange to have the staff work |ate on Thursday
and to work for a short tine on Friday. Wen a staff nenber asked how | ong the
staff would have to vote, Lovell replied that the results did not have to be
reported to the Central Ofice until 4:30 p.m the next day, which was a

Fri day. Nei t her Lovell, nor anyone else, made any other statenent regarding
time constraints for the Friday vote. One of the Building Representatives then
advi sed Lovell that, in accordance with past procedures, the voting would have

to be by witten secret ballot. Lovell agreed and indicated to Pingel that she
shoul d prepare the ballots. Followi ng the neeting, Pingel prepared the ballots
and left the ballots to be distributed to the staff by the school secretary.
Pingel and the other faculty who were present at the neeting of Septenber 26,
1991 acquiesced to Lovell's attendance at and participation in the neeting of
Sept enber 26, 1991.

5. On Septenber 27, 1991, the Ham lton H gh MIEA conducted a secret
ballot election to determne staff preference on the scheduling of the
parent -t eacher conference. Consistent with prior parent-teacher conference

votes, the ballots were collected in an open wre basket which was set on the
counter in the main office. Normal |y, a Building Representative would renove
the ballot box fromthe nain office at 3:45 p.m, the tine at which the office
was closed to staff menbers, and a Building Representative would count the
ballots. The ballot for the Septenber 27, 1991 election did not identify the
time at which the ballot basket would be closed. At 1:00 p.m on Septenber 27,
1991, Pingel went to the office, counted the ballots, and found that there were
51 votes to have the Thursday night, Friday norning split and 35 votes to have
conference all day on Friday. As Pingel was counting the ballots, Lovell told
Pingel that he, or the office secretary, had either counted or |ooked at the
bal | ot s. Lovell also told Pingel that the Central Ofice had called and that
he had told them that the conference would be Thursday evening and Friday
norning. On Friday, Septenber 27, 1991, at approximately 1:00 p.m, Christine
Anderson, a Hamilton H gh School Building Representative, entered the nain
office of Hamlton H gh and asked how the balloting was going. Lovel |
responded that he had counted the ballots and that the split had won. Neither
Lovel |, nor any other menber of the MPS administration, had authority to count
the ballots or to determine the results of the vote. Rat her, such authority
resided with the Building Representatives. Lovell interfered with the conduct
of the MIEA el ection when he informed Building Representative Pingel that he,
or the office secretary, had counted the ballots and that he had told the
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Central Ofice that the conference would be on Thursday evening and Friday
norning. Lovell interfered with the conduct of the MIEA el ection when he told
Bui | di ng Representative Anderson that he had counted the ballots and that the
split had won.

6. After leaving the nmain office on Septenber 27, 1991, Pingel spoke
with the other Building Representatives and explained that Central Ofice had
al ready been called about the vote. The Building Representatives net during
the 8th hour to discuss the situation and decided to invalidate the vote
because they believed that Lovell had reported the results of the vote to the
Central Ofice prior to the time in which the ballot basket was closed,
t hereby, depriving staff of the opportunity to vote. The ballots which were
cast after Pingel's discussion with Lovell were not counted by the Building
Representati ves. The Building Representatives also decided to issue a letter
to the HamlIton H gh staff explaining their position on the scheduling of the
parent -t eacher conference. In addition to Anderson and Pingel, Building
Representatives Jim Jones, Ron WId and Eric Aiver were at this nmeeting. On
Sept enber 27, 1991, the Hamilton Hi gh Building Representatives sent a letter to
Carmen which stated as foll ows:

W would like to protest the lack of regard that MPS adm ni stration
has shown wus with the farce of wvoting for parent/teacher
conf erences. It was our understanding that teacher enpowernent
nmeant allowi ng teachers to nake professional decisions regarding
t he educati onal scope of the schools in which we work. So much for
the words . . . since action speaks with a | ouder nessage.

We hel d conferences last year from2:45 to 9:30 ppm A mgjority of
our parents came to our school from 7:00 to 7:30 and the building
was full wuntil 9:00 p.m Since we have a very few parents
attending in the past on Fridays, we believe that we are best
serving our parents by staying later on Thursday evening. W have
docunments to prove the nunbers.

I's par ent att endance of i mportance to central office
adm nistration? (Qoviously not, nor do they seem to care that an
overwhel m ng nunber of the staff voted to extend the Thursday
eveni ng conferences.

Ham | ton teachers now have the nessage that "teacher enpowernent”
really neans "Do as we say." Please remenber to thank Dr. Fuller
for his support.

7. On or about Cctober 2, 1991, the following letter was distributed
to the Hamilton Hi gh staff:

To: The Hamilton Staff
From BRs
Re: Parent/Teacher Conference Day

As BRs, we have been beseiged (sic) with conplaints/concerns from
the staff regarding the 'vote' which took place. These are the
facts as we see them

*Two years ago we had a 7:30 split conference. That evening

many of us were enbarrassed to find that on our way out of

school many of our parents were on their way into school.

Still other teachers neet with parents way past the 7:30 tine
because parents were |ined up outside of classroom doors.
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*Last year, after a vote to extend hours and a battle to do
so, the results were what we had all hoped. The counts kept
by teachers showed that we had nore parent contact on the
ext ended eveni ng hours than ever before.

*We have a working base of parents here. Qur parents work
until 5:30, get honme at 6:00, feed the family and come to
school between 7:00 and 7: 30. The school had nmany parents
here at 9:00 p.m

*In the interest of neeting our parents' needs, this year we
again voted to have extended evening hours with a vote of 78
for and 6 against.

*M. Lovell approved the vote and sent it to central office.
*M. Jasna denied the vote and told us to re-vote.

*The Hamilton BRs wote a letter to M. Sam Carnen of the
MIEA voicing our concern regarding Dr. Fuller's comments

regardi ng teacher enpowerment. W were under the inpression
that decisions regarding the educational scope of schools
woul d have teacher input. W told M. Carnmen about the

statistics of parent contacts and asked himto neet with M.
Jasna to di scuss our concerns.

*M. Carnen net with M. Jasna and told himnot only of the
concerns of Ham lton, but of other high schools as well.

*M. Jasna agreed to reconsider his decision.

*On Tuesday, Cctober 1, M. Aquine Jackson inforned M.
Carmen that now the central office decision is that teachers
could vote for a Mnday/ Tuesday evening and have off Friday,
a Tuesday/ Wednesday evening or a Wdnesday/ Thursday eveni ng,
but no extended hours on Thursday night. He said that he had
no reason for his position.

*The BRs held a neeting regarding the teacher conments comi ng
to us. These comments incl uded: "This is a joke; So nuch
for teacher enpowernent; Wy did we even bother to vote?

*The BRs contacted Director O Neil to express concern and to
give himthe information. He is going to contact M. Jasna
and Dr. Fuller and if that fails will wite a resolution
addressing the issue for future conferences.

As BRs we are concerned that votes in the school have no neaning.

Asking for teacher inmput (sic) required thought, effort and a tine
conmm tnent on the teachers' part. Ve feel tired. It has been a
rough year and teacher bashing is taking its toll on all of us. W
have decided to take a stand on this issue. W voted. The results

were overwhelmng for an extended Thursday evening. W are not
willing to keep on voting until we 'get it right.' I f teacher
enmpower ment means that teachers are required to do as we are told
wi thout question or reason, then we want no part of it. The
contract |anguage is specific. Qur vote is for an extended
Thrusday (sic) evening. |If central office decides that they 'know
best,' our regular Friday conference will be held. W want to know

NOW whet her or not a vote neans a vote. W need to know before a
vote is taken if there are central office guidelines. And we need
to know for the future if we should even bother to ask for teacher
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input. Qur credibility is in question and we would |ike an answer.

I f you have any questions/concerns, please see one of the BRs.

Si ncerely,
Carol Pingel
Cri s Anderson
Ji m Jones
Ron W1 d
Eric Aiver
ccC: M. Lovell
Director O Neil
M. Carnen
8. On Cctober 2, 1991, Lovell met with MS principals and other
representatives of the MS administration. During this neeting, MPS
Superi nt endent Fuller discussed the scheduling of the parent-teacher
conf erences. Lovel | wunderstood that Fuller was concerned that parents who

wor ked second shift were not being provided with an opportunity to attend the
conferences and that Fuller told the principals that conferences should not be
schedul ed on a single day. Wen Lovell returned fromthis nmeeting, he received
the letter regarding the parent-teacher conferences which had been sent to the
Ham | ton H gh staff by the Building Representatives. W FEric Qiver has been a
teacher at Hamilton H gh School for six years and was a Building Representative
during the 1991-92 school vyears. On Cctober 2, 1991, diver had initiated a
di scussion with Lovell on a matter unrelated to the parent-teacher conference.

This discussion occurred in Lovell's office. During this discussion, Lovell
asked Aiver if he knew about the letter from the Building Representatives to
the Hamilton Staff regarding the Parent/Teacher Conference Day. Aiver
responded that he did. Lovell then told diver that the Building

Representatives did not know all of the facts about the situation. During this
conversation, Lovell brought up the fact that Hamlton H gh had received sone
unusual benefits, i.e., an activity bus and nonies for inservicing. Aiver
interpreted Lovell's remarks to nean that if Dr. Fuller was bucked too much,
then Hamilton H gh would not receive these extra perks. diver responded that
if Dr. Fuller had a problemwi th what the Building Representatives were doing,
then he would be happy to neet with Fuller and explain their position. diver
further stated that he thought that the other Building Representatives would
al so be happy to neet with Fuller. On Wdnesday, Cctober 2, 1991, Lovell had a
conversation with Pingel regarding the letter which was sent by the Building

Represent ati ves. The conversation, which was a private conversation between
Lovell and Pingel, occurred in the library. Lovell initiated the conversation
by telling Pingel that he was concerned about the letter because it was
confusing the teachers. Lovell then asked Pingel who wote the letter, and
before she could respond, he asked her who had typed the letter. Pi ngel
responded that she did not know who had typed the letter. Lovel | nade no
further comments to Pingel. The conversation between Pingel and Lovell ended

approximately five mnutes after it began. By asking Pingel who wote and who
typed the letter, Lovell made an inquiry of an enploye concerning the exercise
of the right to engage in lawful protected concerted activities.

9. At the faculty neeting on Wdnesday, OCctober 7, 1991, Lovell
brought up the parent-teacher conferences as an itemon the agenda. During the
staff neeting, Lovell said that Fuller wanted parental involvenent in the
scheduling of the conferences. Lovell told the staff that Fuller had been
supportive of themand that Lovell would like to continue to have this support.

Lovell referred to $20,000 for staff developnent funds and an activity bus
whi ch had been given Ham |ton H gh School. Pingel understood Lovell's remarks
to mean that Hamilton H gh would | ose noney if the staff did not cooperate with
Fuller. At the end of the faculty neeting, Lovell remarked that, in the past,
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he had never asked the faculty to be at graduation, but that now he was going
torequire all of the staff to be at graduation. Lovell also stated that if he
couldn't do that, he was sure that Pingel would let him know As a Building
Representative, it is Pingel's responsibility to advise Lovell when he engages
in conduct which violates the |abor contract. During the staff neeting of
Cctober 7, 1991, Lovell nade statenents to enployes represented by MIEA which
expressed or inplied threats of reprisal or prom ses of benefits for engaging
in protected concerted activity.

10. During the 1991-92 school year, Hamlton H gh had four Assistant
Principals, one of whom was Ben Nel son. Al of the Assistant Principals, as
well as the Principal, were responsible for evaluating and observing Ham|ton
H gh staff during the 1991-92 school year. On Cctober 7, 1991, Carol Pingel
received the foll owi ng notice:

Cctober 7, 1991
Dat e

To: M. Pingel
From B. Nel son
Re: Teacher bservati on/ Eval uati on

It is Evaluation/Cbservation Time Again and You are on ny list as
staff nenber to be Cbserved/Eval uat ed. I will be talking to you
and visiting your classroomseveral tinmes during the year.

Thanks

Nel son sent a sinmilar note to the other twenty-four teachers who were eval uated
or observed by Nelson during the 1991-92 school vyear. Nel son had been
eval uati ng and observing teachers for a nunber of years prior to the 1991-92
school vyear. Wiile the evaluation process was a formal process in which the
teacher received a witten evaluation, the observation process was informal.

Nel son observed teachers, including Pingel, by visiting their classroom and
talking to teachers about their concerns. Pi ngel, who has been a MPS teacher
for twenty-five years, has been a Librarian at Hamlton for twelve years.

Pi ngel understood the meno to mean that she was going to be eval uated, but she
did not discuss this neno with Nelson. Pingel was eval uated during the 1990-91
school, but was not evaluated during the 1991-92 school year. As reflected in

the note of October 7, 1991, Nelson observed Pingel, i.e., he visited the
library on several occasions to see how things were going. Nel son observed
Pingel in the sane manner as he observed other staff nenbers. Lovel | never

told Nelson to evaluate Pingel, nor did he tell Nelson how nmany observation
visits he should make to her work site. Nelson sent the note to Pingel shortly
after receiving the list identifying the teachers that he was to observe and
eval uate.

11. Prior to October 10, 1991, Lovell was inforned by DPI and MPS
Central Ofice that he needed to establish a career lab within Hamlton Hi gh.
On Cctober 10, 1991, Lovell and Guidance Counselor Werzbicki viewed a room
whi ch was adjacent to the library. Wen Lovell |ooked at the room he thought
that the roomwas dusty and full of old equipnent. The equi prent, however, was
the current AV equipnent. Werzbicki told Lovell that the room net the
requi renents of the career lab and Lovell told Pingel that the room would be
used as a guidance room Whil e Lovell thought that Pingel had told him that
the room was only occasionally used by the ex ed teachers, Pingel had been
using the roomas a nedia room i.e., students used the roomto make-up nedi a
assignnents fromtheir teachers. At various times, the roomhad al so been used
by the coaches and by other teachers. The room was al so used to store extra
chairs. Pi ngel knew that the @uidance Departnent had nade a request for
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addi tional space. At the next neeting of the building conmittee, Pingel
resigned as a nenber of the building comittee because she felt that she had
been harassed because of the disagreenent over the parent-teacher conferences.
According to Pingel, the harassnent included being nade the butt of a joke at
a faculty neeting and having library space taken away.

12. On Cctober 17, 1991, Carnen received a phone message from Pingel
which stated: "Principal called faculty neeting. Pl ease be early (M. Ernest
knows about the call)." Lovell called the Cctober 17, 1991 staff neeting to
di scuss the parent-teacher conference. Wien Lovell asked if there were any
guestions, Carnen raised his hand. Lovell told Carnen that he would not allow
Carmen to ask a question at the staff neeting, but that if Carnmen wanted to ask
hima question, then they could discuss the matter in Lovell's office. Lovell
also told Carnmen that it was unfair and unprofessional to wal k unannounced into
a staff neeting and to ask a question. After the staff meeting, Lovell cane up
to Carnen and asked if Carnen wanted to talk. When Carnen nade no reply,
Lovel I wal ked away.

13. Dr. Christine Anderson has been enployed as a MPS teacher for
ei ghteen years. During the 1991-92 school year, Anderson was the full-tine
Hurman Rel ations Liaison at Hamlton H gh and had held this position for five or
six years. Anderson was evaluated during the 1991-92 school vyear. Under the
MPS eval uation system a teacher can receive one of four cards, i.e., below
average, average, outstanding, and average but asks for a transfer. Assistant
Princi pal Kovochich eval uated Anderson during the 1991-92 school year and gave
Anderson an outstanding rating, the same rating that she had received during
the preceding eighteen years. Anderson's eval uation was signed by Lovell.
Anderson is married to Robert Anderson who is an Assistant Executive Director
of MIEA. Anderson has been enployed by MIEA as a part-time field staff person
and has been President and Vice-President of MIEA. Anderson has served on the
MIEA bar gai ni ng team since at |east 1979.

14. In late Novenber or early Decenber of 1991, there was an inservice
for Ham lton H gh teachers. Jackie Scudder, the Chair of the Renai ssance team
told Anderson that Anderson was excused from the inservice to attend a
Renai ssance planning neeting. Anderson attended the Renaissance planning
nmeeting, rather than the inservice. The day after the inservice, when
Anderson was in the nmain office of Ham lton H gh, Lovell stopped Anderson and
told her that he had m ssed her at the inservice and that she was to have made
a presentation on the K-12 curriculum Ander son explained that she did not
know that she had been expected to make a presentation at the inservice and
that Scudder had told her to attend the Renai ssance planning neeting. Lovel |
responded by stating that he was Anderson's Principal, and that Scudder was
not. Anderson responded that she knew that he was the Principal and that she
was sorry for the msunderstanding. Follow ng this conversation, Anderson net
with Scudder. Thereafter, Scudder wote a note to Lovell stating that she was
sorry for the m sunderstanding. Lovell had not intended Anderson to be excused
fromthe inservice. Prior to the inservice, Lovell had not notified Anderson
that she was to make a presentation at the inservice.

15. The Ameritech Award is a teaching award sponsored by Wsconsin
Bel | . There are three levels of the Award, i.e., gold, silver, and bronze.
Anderson, a bronze winner, was invited to the January 22, 1992 di nner honoring
the w nners. The $30 per plate dinner was held at the Wndham Hotel in

M | waukee. Anderson recalls that, during the dinner, Ann Brownfield of First
Wsconsin told Anderson that it was a shame that none of Anderson's friends
could be at the dinner. Anderson further recalls that she asked what
Brownfield nmeant and that Brownfield responded that First Wsconsin had
purchased the table and that she had told Lovell that Anderson was free to
invite guests. There were three enpty seats at the table. On the follow ng
day, Anderson asked Lovell why she was not told that she could invite guests.

Lovel | denied that Brownfield had ever said that Anderson was free to invite
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guests and said that he w shed he had known about the space at the table
because then he would not have had to buy tickets for his children. Lovel I's
wife received an Aneritech Award at the January 22, 1992 dinner. Lovell's wife
had received two tickets and Lovell had purchased two tickets for his children.

16. As Hamilton H gh Human Relations Liaison, Anderson held human
rel ati ons planni ng team neetings once a nonth. These neetings were attended by
parents, comunity menbers, administration and staff nenbers. Nor mal |y,
Anderson nmet with Lovell to discuss and gain approval of the agenda that she
had prepared for the nonthly neeting. On one occasion, Lovell approved the
agenda subnitted by Anderson, but when he cane to the neeting, he reversed one
of his decisions. The subject of the neeting was nulti-cultural workshops.
Anderson, who disagreed with Lovell's decision, wote a letter to Lovell
expressing her concern that racial tensions might be heightened because
progranms were centered on only one group of students within the building.
Anderson wote the letter to Lovell because she felt that it was her
responsibility as the Hunan Rel ations Liaison to define her position and nmake a
reconmendation. Anderson cc'd a copy of this letter to Don Ernest, Executive
Director of MTEA. On February 6, 1992, Anderson and Lovell had a discussion in
Lovell's office in which Lovell told Anderson that she was getting her role as
Human Rel ations Liaison and Building Representative confused. Lovel | further
stated that Anderson should cone to himonly with issues like those raised in
the letter and should not involve the union. Anderson explained that she was
not confortable with not apprising the union of her concerns because she was
worried that Dr. Fuller would hold her responsible if there were to be a race
riot in the building because she was in charge of the human rel ations program
Anderson's concerns about Fuller stemmed from a recent incident in which she
understood that Fuller had disciplined teachers based upon thirty seconds of a
vi deot ape whi ch had been shown on national television and the fact that Fuller
had recently removed a principal from Bell. Lovell did not make any response
to these comments from Anderson. Anderson and Lovell then discussed and
resol ved the issue which had concerned Anderson.

17. David Roth is a trainer with the Anerican Jewish Conmittee.
Ander son, who had heard Roth speak at a workshop, arranged, with the assistance
of the MIwaukee Jewi sh Conmttee, to have Roth inservice teachers at Hamlton.
Anderson and Lovell picked the teachers who would be inserviced. The
i nservice involved two training sessions, the last of which was held in Mrch
of 1992. At the second training session, it was decided to devel op a student

conponent, i.e., the Hamlton Hgh Student Human Relations d ub. The
i nserviced teachers, i.e., the faculty human relations committee, selected two

of its menbers, Roger Reitman and D ane Reed, to be the faculty advisors of the
student conponent. Al though Anderson was present at the two training sessions,
she was not present at the conference call in which nenbers of the faculty
commttee, including Reitman and Reed, spoke with Roth, who was in Chicago.
The conference call was held in Lovell's office. VWhile Lovell was present
during the conference call, Roth and the nmenbers of the faculty human rel ations
conmittee made the arrangenments to have Roth meet with the students on June 4,
1992. Lovell had been inforned by his secretary that Anderson was unavail abl e
for the conference call because she was outside of the building. On June 4,
1992, as Anderson was in a hallway at Hamlton H gh, she net sone people who
asked whet her she knew about a meeting in the library. Wen Anderson went to
the library, she saw that Roth was neeting with the students and two staff
menbers from Hamilton H gh, Roger Reitnman and D ane Reed. Lovell, who cane out
of the library at that tine, said good norning to Anderson. Anderson thought
it was odd that she had not been informed of, or invited to, the neeting
because she was the Hunan Rel ations Liaison and the student conmittee had been
her idea. Anderson believes that she mssed one neeting of the faculty human
relations comittee and one tel ephone conference call due to her negotiations
duti es. Anderson had arranged to have Carla Schultz fill in for her and to
provi de Anderson with notes of the neetings.
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18. As Ham lton H gh Hunman Rel ati ons Liai son, Anderson was in charge of
crisis intervention, race relations, staff norale problens, and worked wth
parents and conmunity prograns. Normal |y, teachers at Hamlton H gh are
assigned five teaching duty assignnents and one equival ency assignnent. At the
begi nning of the 1991-92 school year, Anderson's five teaching duty assignnents
i ncl uded four periods of human relations and one period of curriculum witing.
Ander son' s equi val ency assignment was cafeteria duty. For budgetary reasons,
the Board had cut human relations to three periods. Lovel I, however, had not
reduced Anderson's assignnent at Hamlton because he valued her program
Lovel | made up for the budget cuts by increasing class sizes in other areas.
As of the second senester of 1991-92, Anderson was assigned another cafeteria
duty, which Anderson considered to be the worst assignment that a teacher could
receive. No other Hamilton H gh teacher was given two cafeteria assignnents
during the 1991-92 school year. Hamilton H gh teachers were given two cafeteria
assignnents in the following year. Anderson received the additional cafeteria
assi gnnent because Assistant Principal Kovochich had told Lovell that he needed
nore coverage in the cafeteria and that he wanted to assign Anderson an

additional hour in the cafeteria. Lovell, understanding that Anderson's human
rel ati ons assignnent had been reduced by the Central Ofice, told Kovochich
that he could assign Anderson the additional cafeteria duty. |In June of 1992,

Anderson was notified that her 1992-93 teaching assignnent at Hanmilton Hi gh
woul d include two periods of conpetency English, and that her Human Rel ations
assi gnnent woul d be reduced accordingly. Anderson, who had not taught English
for seven years, understood that she would be teaching renedial English to
students who had failed their conpetency test. Anderson did not consider the
conpetency English assignment to be a plum assignnent. Lovell did not assign
the English conpetency classes to Anderson. Rather, the assignnment was nade by
the English Departnent Chairperson and Assistant Principal Kovochich. Anderson
applied for, and received, a transfer from Ham |lton H gh and did not teach at
Ham | ton Hi gh during the 1992-93 school year.

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Conpl ai nant M | waukee Teachers' Education Association is a |abor
organi zation within the neaning of Sec. 111.70(1)(h), Stats.

2. Respondent M |Iwaukee Board of School Directors is a nunicipal
enpl oyer within the neaning of Sec. 111.70(1)(j), Stats, and Principal dark
Lovell is an agent of Respondent M| waukee Board of School Directors.

3. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate by a clear and satisfactory preponderance of the evidence that the
conduct of Principal dark Lovell, described in Finding of Fact Four,

interfered with, restrained or coerced enployes in the exercise of rights
guaranteed by Sec. 111.70(2), Stats., and, therefore, has not established a
violation of Sec. 111.70(3)(a)1l, Stats.

4. On Septenber 27, 1991, Principal dark Lovell interfered with the
conduct of the MIEA election held at Hamlton H gh on Septenber 27, 1991,
t hereby, engaging in conduct which interfered with, restrained, or coerced
enployes in the exercise of rights guaranteed by Sec. 111.70(2), Stats., and,
t herefore, Respondent M Iwaukee Board of School Directors, by the conduct of
its agent Principal Cark Lovell, has violated Sec. 111.70 3(a)(1), Stats.

5. Conpl ai nant M | waukee Teachers' Education Association has failed to

denonstrate by a clear and satisfactory preponderance of the evidence that,
during the conversation with Building Representative W Eric diver described
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in Finding of Fact Eight, Principal dark Lovell made any statenent which
interfered with, restrained, or coerced enployes in the exercise of rights
guaranteed by Sec. 111.70(2), Stats., and, therefore, has not established a
violation of Sec. 111.70(3)(a)l, Stats.

6. On Cctober 2, 1991, Principal dark Lovell interfered wth,
restrained, or coerced enployes in the exercise of rights guaranteed by
Sec. 111.70(2), Stats., when Lovell asked Building Representative Carol Pingel
who wote and who typed the letter issued by the Buil ding Representatives and,
therefore, Respondent M Iwaukee Board of School Directors, by the conduct of
its agent Principal Cark Lovell, has violated Sec. 111.70(3)(a)1l, Stats.

7. At the faculty neeting of Qctober 7, 1991, described in Finding of
Fact Nine, Principal dark Lovell nade statenents which, construed in the |ight
of surrounding circunmstances, had a reasonable tendency to interfere wth,
restrain or coerce enployes in the exercise of their Sec. 111.70(2) rights and,
t herefore, Respondent M I waukee Board of School Directors, by the conduct of
its agent Principal Cark Lovell, has violated Sec. 111.70(3)(a)1, Stats.

8. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate that the decision to observe Carol Pingel during the 1991-92 school
year and the decision to convert the library nedia roomto a career |ab were
nmotivated, in whole or in part, by union aninus, or hostility toward the
concerted protected activities of enployes, and, therefore, has not established
a violation of Sec. 111.70(3)(a)3, Stats.

9. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate by a clear and satisfactory preponderance of the evidence that,
during the conversation described in Finding of Fact Fourteen, Principal dark
Lovel | nade any statenent to Christine Anderson which had a reasonabl e tendency
to interfere with, restrain, or coerce enployes in the exercise of rights
guaranteed by Sec. 111.70(2), Stats., and, therefore, has not established a

violation of Sec. 111.70(3)(a)l, Stats. Nor has Conplainant M| waukee
Teachers' Education Association denponstrated that, during the conversation
described in Finding of Fact Fourteen, Principal Cark Lovell harassed,

discrimnated or retaliated against Christine Anderson for engaging in
protected concerted activities in violation of Sec. 111.70(3)(a)3, Stats.

10. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate that Christine Anderson was deprived of the opportunity to invite
friends and fanmly to the January 22, 1992 Anmeritech Awards dinner because
Principal dark Lovell harassed, discrimnated or retaliated against Christine
Anderson for engaging in protected concerted activity and, therefore, has not
established a violation of Sec. 111.70(3)(a)3, Stats.

11. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate that Christine Anderson was not invited to the June 4, 1992 neeting
of the Hamilton H gh Student Human Relations O ub because Principal dark
Lovel | harassed, discrimnated or retaliated against Christine Anderson for
engaging in protected concerted activity and, therefore, has not established a
violation of Sec. 111.70(3)(a)3, Stats.

12. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate that the decision to assign an additional cafeteria duty to
Christine Anderson during the second semester of the 1991-92 school year and
the decision to alter Christine Anderson's 1992-93 teaching assignnment by
assi gning Anderson two periods of conpetency English were notivated, in any
part, by union aninus, or hostility toward enployes for engaging in concerted
protected activity and, therefore, has not established a violation of Sec.
111.70(3)(a)3, Stats.

13. Conpl ai nant M | waukee Teachers' Education Association has failed to
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1/

denonstrate by a clear and satisfactory preponderance of the evidence that,
during the conversation described in Finding of Fact Sixteen, Principal dark
Lovel I nade any statenent to Christine Anderson which had a reasonabl e tendency
to interfere with, restrain, or coerce enployes in the exercise of rights
guaranteed by Sec. 111.70(2), Stats., and, therefore, has not established a
violation of Sec. 111.70(3)(a)l, Stats.

14. Conpl ai nant M | waukee Teachers' Education Association has failed to
denonstrate that Respondent M Iwaukee Board of School Directors has violated
Sec. 111.70(3)(a)2, 3, 4, or 5, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
I T 1S HEREBY ORDERED:

1. The portions of the conmplaint and anended conplaint alleging
viol ations of Secs. 111.70(3)(a) 2, 3, 4 and 5, Stats., are hereby dism ssed.

2. Respondent M | waukee Board of School Directors, its officers and
agents, shall immediately

a. Cease and desist frominterrogating enployes or in any other
manner interfering with, restraining or coercing enployes in
the exercise of rights protected by Sec. 111.70(2), Stats.

b. Take the following affirmative action which the Exam ner
finds will effectuate the policies of MERA

1. Post the Notice attached hereto as Appendix "A" in

conspi cuous places at Hamilton H gh School where

notices to such enployes are usually posted. The

notice shall be signed by an authorized representative
of the Respondent M | waukee Board of School Directors
and shall remain posted for thirty days thereafter.
Reasonable steps shall be taken by the Respondent
M | waukee Board of School Directors to insure that said
notices are not altered, defaced or covered by other
mat eri al .

2. Notify the Wsconsin Enployment Relations Conm ssion,
in witing, within twenty (20) days following the date
of this Oder, as to what steps have been taken to
conply herew th.
Dated at Madi son, Wsconsin, this 7th day of April, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Col een AL Burns [s/
Col een A. Burns, Exam ner

See footnote on Page 13.
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commi ssion nmay authorize a conmi ssioner or examner to
make findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conmm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conmm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

comm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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" APPENDI X A"
NOTI CE TO ALL EMPLOYES

As ordered by the Wsconsin Enploynent Rel ati ons Comm ssion, and in order
to effectuate the policies of the Minicipal Enploynment Relations Act, we notify
our enpl oyes that:

WE WLL NOT interrogate our enployes or
with, restrain, or coerce our enployes
protected by Sec. 111.70(2), Stats.

in any manner interfere
in the exercise of rights

Dated this day of 1993.

M LWAUKEE BOARD OF SCHOOL DI RECTORS

By

THI'S NOTI CE MUST REMAIN POSTED FOR 30 DAYS FROM THE DATE HEREOF, AND MJST NOT
BE

ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL
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2/

M LWAUKEE PUBLI C SCHOOLS

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,

CONCLUSI ONS CF LAW AND ORDER

On Novenber 5, 1991, the MEA filed a conplaint

with the Wsconsin

Enpl oyment Rel ations Conmission alleging that the MIwaukee Board of School
Directors, by its agent and H gh School Principal, dark Lovell, violated
Sec. 111.70, Stats., by interfering with Union neetings, interrogating building

representatives concerning their Union activities, and

threatening and

retaliating against them because  of their activities as bui | di ng

representatives. The conplaint was anended on July 16,
August 13, 1992, to allege that Principal Lovell also

1992, and again on
retaliated against

Christine Anderson because of her protected and concerted activities as a
menber of the MIEA building conmittee. Respondent denies that it has committed

any prohibited practices.

DI SCUSSI ON

The original complaint filed on Novenber 5, 1991, alleges that

Respondents violated Sec. 111.70(3)(a)l, 2, 4 and 5, Stats.

The anendnents to

the original conplaint, which were filed on July 16 and August 13, 1992,

incorporate the paragraphs of the original conplaint

which allege that

Respondent has violated Sec. 111.70(3)(a)1, 2, 4 and 5, stats. In post-hearing
witten argunent, however, Conplainant asserts that its conplaint alleges that

Respondent has violated Sec. 111.70(3)(a)1, 2, and 4, Stats.

Nei t her Conplainant's opening statement at hearing,

2/

nor Conpl ai nant's

witten argunment, addresses the allegation that Respondent has violated

Sec. 111.70(3)(a)5, Stats. Accordingly, the Exam ner

has concluded that

Conpl ai nant has abandoned this claim The Exam ner has dismi ssed that portion
of the conpl aint which alleges that Respondent has violated Sec. 111.70(3)(a)5,

Stats., w thout discussion.

The conpl aint, amendnents to the conplaint, and the Conplainant's witten
argument do not specifically reference Sec. 111.70(3)(a)3, Stats. These
docunents, however, do raise the claim that Respondent has retaliated against

enpl oyes for engaging in protected concerted activities.

claim was litigated at hearing. Accordingly, the Exam ner

Moreover, such a
is satisfied that

Conpl ai nant has raised a claimthat Respondent has violated Sec. 111.70(3)(a)3,

Stats.

Sec. 111.70(3)(a)l1, Stats.

Section 111.70(3)(a)l, Stats., provides that it is a prohibited practice

for a municipal enmployer "To interfere wth, restrain or

enployes in the exercise of their rights guaranteed
Section 111.70(2), Stats., provides as foll ows:

coerce rmuni ci pal
in sub. (2)."

(2) R GITS OF MUNI Cl PAL EMPLOYES.  Muni ci pal enpl oyes shal |
have the right of self-organization, and the right to form join or
assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in |awful,

Respondent did not file any witten argument. Nor did Respondent
conpl etion of the hearing.

make any oral argunent

No. 27137-B
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concerted activities for the purpose of collective bargaining or
ot her nutual aid or protection.

In order to prevail wupon the allegation that an enployer has violated
Sec. 111.70(3)(a)l, Stats., the conplaining party must denonstrate, by a clear
and satisfactory preponderance of the evidence, that an enployer has engaged in
conduct which has a reasonable tendency to interfere with, restrain or coerce
enpl oyes in the exercise of their Sec. 111.70(2) rights. 3/ A violation may be
found where the enployer did not intend to interfere and an enploye did not
feel coerced or was not, in fact, deterred from exercising Sec. 111.70(2)
rights. 4/ A finding of anti-union aninus or notivation is not necessary to
establish a violation of Sec. 111.70(3)(a)l. 5/

Just as enployes have a protected right to express their opinions to
their enployers, so also do public sector enployers enjoy a protected right of
free speech. 6/ Recognizing that labor relations policy is best served by an
uni nhi bited, robust and w de-open debate, the Commi ssion has found that neither
i naccurate enployer statenents, nor enployer statenents critical of the
enpl oyes' bargaining representative are violative of Sec. 111.70(3)(a)l, per
se. 7/ The test is whether such statements, construed in light of surrounding
circunstances, express or inply threats of reprisal or promses of benefits
whi ch woul d reasonably tend to interfere with, restrain, or coerce nunicipal
enpl oyes in the exercise of rights guaranteed by Sec. 111.70(2), Stats. 8/

Sec. 111.70(3)(a)2, Stats.

Under Sec. 111.70(3)(a)2, Stats., it is a prohibited practice for a
muni ci pal enployer to "initiate, create, donmnate or interfere with the
formation or admnistration of any |abor or enpl oyee organization or contribute
financial support to it, . . ." This statutory proscription contenplates a

nmuni ci pal enployer's active involvenent in creating or supporting a |abor
organi zation. 9/ Sec. 111.70(3)(a)2 "interference" is of a magnitude which
threatens the independence of a |abor organization as the representative of
enpl oye interests." 10/ "Domi nation" involves the actual subjugation of the
| abor organi zation to the enployer's will. 11/ A domi nated |abor organi zation
is so controlled by the enployer that it is presumably incapable of effectively

3/ WERC v. Evansville, 69 Ws. 2d 140 (1975).

a4/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84); City of Brookfield, Dec. No.
20691- A (VERC, 2/84); Juneau County, Dec. No. 12593-B (WERC, 1/77).

5/ City of Evansville, Dec. no. 9440-C (WERC, 3/71).

6/ Ashwaubenon Jt. School District No. 1, Dec. No. 14774-A (VWERC, 10/77).

7/ See generally: Lisbon-Pewaukee Jt. School District No. 2, Dec. No. 14691-A (Ml amud, 6/76);
Drunmond Joint School District No. 1, Dec. No. 15909-A (Davis, 3/78); and Brown County (Sheriff-

Traffic Departnent), Dec. No. 17258-A (Houlihan, 8/80).

8/ | d.

9/ Menormoni e Jt. School District No. 1, Dec. No. 14811-C, (McGlligan, 3/78).

10/ Col unbi a County, Dec. 22683-B (WERC, 1/87).

11/ Barron County, Dec. No. 26706-A (Jones, 8/91).
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representing enploye interests. 12/

Sec. 111.70(3)(a)3, Stats

Section 111.70(3)(a)3, Stats., nakes it a prohibited practice for a
muni ci pal enployer to encourage or discourage nenbership in a |abor
organi zation by discrimnation in regard to hiring, tenure, or other ternms or
condi tions of enploynent. 1In order to establish a violation of this section, a
conpl ai nant nust show all of the follow ng el enents:

1. The enpl oye was engaged in protected activities; and

2. The enpl oyer was aware of those activities; and

3. The enpl oyer was hostile to those activities; and

4. The enpl oyer's conduct was notivated, in whole or in part, by
hostility toward the protected activities. 13/

It is well-settled under Wsconsin's "in-part" test that anti-union

animus need not be the enployer's prinmary notive in order for an act to
contravene this statute. 14/ |If such animus forns any part of the decision to
deny a benefit or inpose a sanction, it does not nmatter that the enployer may
have had other legitimate grounds for its action. 15/ An enpl oyer may not
subj ect an enpl oye to adverse consequences "when one of the notivating factors
is his union activities, no matter how many other valid reasons exist" for the
enpl oyer's action. 16/

Sec. 111.70(3)(a)4, Stats.

Sec. 111.70(3)(a)4, Stats., states that it is a prohibited practice for a
nmuni ci pal enployer, individually or in concert with others:

4. To refuse to bargain collectively with a representative of a
majority of its enmployes in an appropriate collective
bargai ning unit. Such refusal shall include action by the
enployer to issue or seek to obtain contracts, including

those provided for by statute, wth individuals in the
collective bargaining unit while «collective bargaining,
nmedi ation or fact-finding concerning the terns and conditions
of a new collective bargaining agreenent is in progress,
unl ess such

12/ Kewaunee County, Dec. No. 21624-B (WERC, 5/85).

13/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87); Kewaunee County,
supra.

14/ Muskego-Norway C.S.J.S.D. No. 9 v. WE. RB., 35 Ws. 2d 540 (1967); Enpl oynent Rel ati ons
Departnment v. WERC, 122 Ws. 2d 132 (1985).

15/ | bi d.

16/ Muskego- Norway, supra, at p. 562.
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17/

18/

i ndi vidual contracts contain express |anguage providing that
the contract is subject to anmendnment by a subsequent
col l ective bargaining agreemnent. Wiere the enployer has a
good faith doubt as to whether a |abor organization claimng
the support of a majority of its enployes in an appropriate
bargaining unit does in fact have that support, it may file
with the conmi ssion a petition requesting an election to that
claim An enployer shall not be deened to have refused to
bargain until an election has been held and the results
thereof certified to the enployer by the conm ssion. The
violation shall include, though not be linmted thereby, to
the refusal to execute a collective bargaining agreenent
previously agreed upon. The term of any collective
bar gai ni ng agreenent shall not exceed 3 years.

A rmunici pal enployer who violates Sec. 111.70(3)(a)4, Stats., derivatively

interferes with the Sec. 111.70(2), Stats., rights of bargaining unit enployes
in violation of Sec. 111.70(3)(a)l, Stats. 17/

The Septenber 26, 1991 Meeting

On Septenmber 26, 1991, Principal dark Lovell inforned MIEA Buil ding
Representative Chair Carol Pingel that the MPS Central Ofice had denied the
faculty's request to have the parent-teacher conference on Thursday, OCctober
24, 1991, from 2:45 to 9:30 p.m At that tine, Pingel told Lovell that "we
should have a neeting after school". 18/ Pingel's testinony establishes that
she intended the neeting to be a MIEA neeting. This intent, however, was not
conmuni cated to Lovell.

Thirty to forty faculty menbers attended the neeting, which was held
after school on Septenber 26, 1991. Wen Lovell arrived at the neeting, Pingel
was offering suggestions as to alternative parent-teacher conference tines.
Lovel |, believing the neeting to be a staff neeting, began to chair the neeting
and told the staff that they would need to take a second vote because they were
not going to be able to have the single day conference. Lovell normally chairs
staff neetings.

Wien Lovell appeared at the neeting and began to chair the neeting,
nei ther Pingel, nor any other individual, told Lovell that they were having a
MIEA neeting. Nor is it evident that Pingel, or any other individual, objected
to Lovell's presence at or participation in the neeting.

The Examiner is satisfied that Lovell had a reasonable basis to believe
that he was participating in a staff neeting, rather than a union neeting. By
failing to object to Lovell's attendance at, or participation in, the neeting
of September 26, 1991, Building Representative Pingel, and the other staff who
were present at the neeting, acquiesced to Lovell's attendance at and
participation in the neeting. Despite the Conplainant's argunent to the
contrary, the Exam ner has not found Lovell's conduct at the Septenber 26, 1991
nmeeting to constitute interference with a union nmeeting. The record fails to
denonstrate that, during the neeting of Septenber 26, 1991, Lovell engaged in
any conduct which interfered with enploye rights guaranteed by Sec. 111.70(2),
Stats.

Green County, Dec. No. 20308-B (VWERC, 11/84).

T.

(11) at 123.

- 18 - No. 27137-B



Par ent - Teachers Conf erence Vote

At the neeting of Septenber 26, 1991, it was decided that the MIEA
Buil ding Representatives would conduct a secret ballot election on the
parent -t eacher conference schedul e. Pingel prepared the ballots and left the
ballots to be distributed to the faculty by the school secretary. On Friday,
Sept ember 27, 1991, pursuant to the normal MIEA procedure for such votes, a
bal | ot basket was placed in the nmain office of Hamlton Hi gh. Normal Iy, when
the MIEA Buil ding Representatives conduct such an election, the ballot basket
remains in the office until 3:45 ppm Wile the ballots for the Septenber 27,
1991 election did not indicate when the ballot basket would be closed, during
the neeting of Septenber 26, 1991, Lovell had indicated that he needed to
report the results of the election to the MPS Central Ofice by 4:30 p.m on
Sept enber 27, 1991.

Christine Anderson, one of the MIEA Building Representatives at Hamlton
H gh, recalls that, on Friday, Septenber 27, 1991, at approximately 1:00 p.m,
she entered the nmain office of Hamilton H gh and asked how the balloting was
going. Anderson further recalls that Lovell responded that he had counted the
ballots and that the split had won. According to Anderson, she was surprised
that the ballots had been counted because traditionally the ballot boxes had
remai ned open until 4:00 or 4:30 p.m and the ballots were counted by a
Bui | di ng Representati ve.

Pingel recalls that at 1: 00 p.m on Septenber 27, 1991, she went into the
main office at Hamilton Hi gh, counted the ballots that were in the basket, and
found that there were 51 votes to have the Thursday night, Friday norning split
conference and 35 votes to have conferences all day on Friday. Pi ngel also
recalls that, when Lovell saw Pingel |ooking at the ballots, Lovell told Pingel
that either he had counted the ballots, or that the school secretary had | ooked
at the ballots, and that, when the Central Ofice called, he had told the
Central O fice that the parent-teacher conference would be Thursday evening and

Fri day morning. Pingel recalls that she then finished counting the ballots
and, as she walked to the door of the nmain office, the office secretary asked
for the count. According to Pingel, she then told the secretary the ball ot
count. Pingel denies that she had any other conversation with Lovell on

Sept ember 27, 1991 concerning the balloting.

Lovell recalls that after he returned from lunch, at approxinmately
1:30 p.m, he asked his secretary how the vote was going and that she replied
that the teachers were telling her that they want a split conference. Lovel |
denies that the secretary would have counted the ballots and naintains that she
relied upon information provided by the teachers. Lovell also denies that he
ever counted the ballots which were cast during the election conducted on
Sept enber 27, 1991.

Lovell further recalls that, following the conversation wth his
secretary, he went to the library and asked Pingel about the count; that Pingel
responded that the count was sonething like 51 to 30 in favor of the split; and
that he then told Pingel that he had to inform Central Ofice of the vote
before it closes. Lovell denies that he told Pingel that he had al ready call ed

the results of the vote in to the Central Ofice. Lovell recalls that he
called the Central Ofice at 2:00 or 2:30 p.m and, relying upon information
supplied by Pingel, indicated that the teachers had voted in favor of a split.

Lovell renenbers talking with Anderson concerning the vote which occurred on
Sept enber 27, 1991, but does not recall the specifics of the conversation.

Wi le Lovell disputed Pingel's version of events, he did not deny naking
the statenments which were attributed to him by Anderson. The Examiner credits
Anderson's testinmony concerning her conversation with Lovell and is persuaded
that, at approximately 1:00 p.m, on Septenber 27, 1991, Lovell told Anderson
that he had counted the ballots and that the split had won. Lovell's renark,
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indicating that the election was a fait acconpli, lends credence to Pingel's
testinony that, at 1:00 p.m, Lovell had advised her that he had called in the
results of the election.

Upon conparison of the testinony of Lovell and Pingel, and consideration
of the record as a whole, the Exam ner is persuaded that Pingel has the better
recollection of the events which occurred on Septenber 27, 1991. Accordingly,
the Examiner has credited Pingel's testinony concerning the events of
Sept enber 27, 1991.

As di scussed above, the Exami ner has credited Anderson's testinony that
Lovel | told Anderson that he had counted the ballots. Lovell, however, denies
that he counted the ballots. Gven Pingel's testinony, which suggests that
Lovel | may have received ballot results fromthe secretary, as well as Lovell's
acknow edgenment that he did ask the secretary about the vote, it is likely that
Lovel | did not count the votes.

While it appears that the office secretary did obtain information on the
results of the vote, it is not evident that the secretary was directed to
obtain such information by Lovell, or any other agent of Respondent. Nor is it
evident that the secretary obtained information by counting the ballots or
polling the voters, rather than by receiving information volunteered by
t eachers. Contrary to the argument of the Conplainant, the record does not
warrant the conclusion that Lovell, or any other agent of the Respondent,
counted the MIEA ballots on Septenber 27, 1991.

Crediting the testimony of Anderson and Pingel, the Exam ner has
concluded that, at approximately 1:00 p.m on Septenber 27, 1991, Lovell nmde
statenents to Building Representatives Anderson and Pingel which indicated that
the ballots had been counted by sonmeone other than the MIEA Building

Representatives and that the split conference had won. By indicating to the
MIEA Building Representatives that the results of the election was a fait
accoEFI i, Lovell interfered with the conduct of a MIEA election, thereby,
interfering with enploye rights guaranteed by Sec. 111.70(2), Stats.

Accordingly, the Exam ner has concluded that Respondent, by its agent Lovell,
has violated Sec. 111.70(3)(a)l, Stats.

Cctober 2, 1991 Discussion Wth diver

Bui | di ng Representative W Eric Aiver recalls that, on Cctober 2, 1991,
he had a discussion with Lovell which occurred in Lovell's office. aiver
further recalls that the discussion was initiated by AQiver for the purpose of
di scussing an issue unrelated to the parent-teacher conference. According to
Qiver, during this discussion, Lovell asked Aiver if he knew about the letter
from the Building Representatives to the Hanmilton Staff regarding the
Par ent / Teacher Conference Day and Aiver responded that he did. diver recalls
that Lovell then said that the Building Representatives did not know all of the
facts about the situation and nmentioned that "we had just gotten the activity
bus which was over and above what was nornmal at that point for the high
schools. And we had gotten sonme extra nonies for the inservicing of teachers
and was at that point over and above". 19/ Qiver further recalls that he
responded by telling Lovell that if Fuller had a problemw th what the Buil ding
Representatives were doing, then he, and the other Building Representatives
woul d be happy to discuss the matter with Fuller. According to diver, he
construed Lovell's remarks to nean that if Dr. Fuller were "bucked too nuch”,
then Hamilton would not get these extra perks.

Lovel | does not recall having the discussion with AQiver, but does not

19/ T. (Il) at 7.
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20/

21/

Gt

deny that such a discussion could have occurred. According to Lovell, he
considered the letter from the Building Representatives to contain sone
i naccurate and inconplete information. Lovell naintains that he wanted to find
out who had sent the letter because he wanted to nake some corrections. Since
Lovell has not denied making the remarks attributed to him by Qdiver, the
Exami ner is satisfied that Lovell did nake these renarks.

Wth respect to unlawful interrogation, it is well established that an
enpl oyer may not nake an inquiry of enployes concerning the exercise of rights
protected by MERA, except under exceptional circunstances. 20/ G ven the fact
that the letter expressly identifies Oiver as one of the authors of the
letter, the Examiner is not persuaded that Lovell interrogated diver in
violation of Sec. 111.70(3)(a)l, Stats., when Lovell asked Qiver if diver
knew about the letter.

As di scussed above, neither inaccurate enployer statenments, nor enployer
statenents critical of the enployes' bargaining representative are violative of
Sec. 111.70(3)(a)l, per se. It was not unlawful for Lovell to criticize the
Bui |l ding Representatives by telling Qiver that the Building Representatives
did not know all of the facts.

As also discussed above, a test for determining a Sec. 111.70(3)(a)l
violation is whether Lovell's statements, construed in light of surrounding
circunstances, express or inply, threats of reprisal or promses of benefits
whi ch woul d reasonably tend to interfere with, restrain, or coerce rmunicipal
enployes in the exercise of rights guaranteed by Sec. 111.70(2), Stats. Wile
the Exam ner does not doubt that Qiver understood Lovell's renmarks to mean
that if Dr. Fuller were "bucked too much", then Hamlton would not get extra
perks. However, diver's testimny concerning Lovell's renarks does not
establish that diver had a reasonable basis for this understandi ng.

By stating that the Building Representatives did not have all of the
facts, and nentioning the activity bus and the extra nonies for the inservicing
of teachers, Lovell indicated that the Building Representatives should give
consideration to the benefits which the MPS administration had provided to
Ham [ ton Hi gh. However, Qdiver's testinony does not denonstrate that Lovell
made any remark to diver which expressed, or inplied, that Fuller would take
away benefits, or not continue to provide benefits, if the Building
Representatives, "bucked" Fuller.

Contrary to the argunent of the Conplainant, the record does not
establish that, during the conversation of Cctober 2, 1991, Lovell nade any
statenent to diver which has a reasonable tendency to interfere wth,
restrain, or coerce Qiver, or any other enploye, in the exercise of Sec.
111.70(2) rights. Nor does the evidence of this conversation denonstrate any
ot her violation of the Minicipal Enploynent Rel ations Act.

Cctober 2, 1991 Conversation Wth Pingel

Pingel recalls that, on Wdnesday, Cctober 2, 1991, Lovell cane into the
library and indicated that he was concerned about the letter issued by the
Buil ding Representatives on the subject of the parent-teacher conference
because a nunber of teachers were confused by the letter. Pi ngel further
recalls that Lovell then asked Pingel who wote the letter, and before she
could respond, he asked her who had typed the letter. Pi ngel responded that
she did not know who typed the letter. 21/ Pingel did not recall that Lovell

f Evansville, Dec. No. 9440-B (WERC, 3/71), aff'd, WERC v. Evansville, 69 Ws.

(1975) .
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Whil e Pingel stated that she later |earned that Lovell had questioned all of the Building
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made any other remarks at that tinme.

Lovell recalls that he had a conversation with Pingel in which he asked
who wote the letter. Lovell further recalls that he nentioned that the letter
cont ai ned information which was inconplete or needed clarifying.

Lovel | does not deny naking the statenents attributed to him by Pingel

during the conversation of OCctober 2, 1991. Wiile Lovell's account of the
Cctober 2, 1991 conversation with Pingel varies sonewhat from Pingel's account,
Lovell's testinony is not inconsistent with that of Pingel. The Exam ner finds

no reasonable basis to discredit Pingel's testinmony concerning the conversation
of Cctober 2, 1991.

As di scussed above, neither inaccurate enployer statenments, nor enployer
statenents critical of the enployes' bargaining representative are violative of
Sec. 111.70(3)(a)l, per se. Regardl ess of whether or not Lovell was correct
when he told Pingel that teachers were confused by the letter, he did not
violate Sec. 111.70(3)(a)l, Stats., when he nade such a statenment to Pingel.

It was not unreasonable for Lovell, who was cc'd on the letter, to w sh
to discuss the letter with the Building Representatives who issued the letter.
However, when Lovell approached Pingel, the chief Building Representative, he
did not indicate that he wanted to discuss the letter with her, or with any of
the other Building Representatives. Rather, he sought the identity of the
i ndi vi dual who wote or typed the letter. Since the letter clearly stated that

the Building Representatives were the authors of the letter, it nust be
concl uded that, when Lovell asked Pingel who wote and who typed the letter, he
was asking who had physically prepared the letter. Lovell had no legitinate
reason to ask for this information. The preparation and distribution of the

letter involved the exercise of rights guaranteed by Sec. 111.70(2), Stats. By
aski ng Pingel who wote and who typed the letter, Lovell nade an inquiry of an
enpl oye concerning the exercise of rights protected by MERA and, therefore,
unlawful Iy interrogated Pingel. Accordi ngly, the Exam ner has concl uded that
Respondent, by the conduct of its agent dark Lovell, has violated Sec.
111.70(3)(a)1, Stats.

Staff Meeting O Cctober 7, 1991

Pingel recalls that Lovell raised the issued of the parent-teacher
conferences at the staff neeting of Cctober, 7, 1991. Pingel further recalls
that Lovell indicated that Hamlton H gh would |ose $20,000 which had been
granted to the school and noney for things |like buses if the teachers did not
cooperate with the superintendent by accepting the split conference. Pi ngel
further recalls that, at the end of the faculty neeting, Lovell indicated that,

in the past, he had never asked the faculty to be there for graduation, but
that now he was going to require all of the staff to be at graduation. Pingel
recalls that Lovell also stated that if he couldn't do that, he was sure that
Ms. Pingel would I et himknow

Lovell does not deny that he discussed the $20,000 staff devel opnment
funds and the activity bus during the staff neeting of October 7, 1991. Lovell
does deny, however, that he said that Fuller would take the activity bus or the

staff devel opnent funds away. According to Lovell, he indicated that Fuller
had been supportive of themand that Lovell would like to continue to have this
support. Lovell did not deny naking the statenent regarding attendance at

graduati on.

Represent ati ves, Anderson denied that he had questioned her about the letter. |If Lovell did
qguestion Building Representatives other than Pingel and Oiver, the record does not reveal the
contents of such conversations.
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The Examiner credits Lovell's testinmony that he did not say that Fuller
woul d take the activity bus or the staff devel opment funds away. The Exami ner
is satisfied, however, that Lovell referenced the staff devel opnent funds and
the activity bus when indicating to the faculty that Fuller had been supportive
of them and that he, Lovell, would like to continue to have this support.
Gven the context of the discussion, i.e., the disagreement between the
admnistration and the MIEA regarding the scheduling of the parent-teacher
conferences, Lovell's remarks reasonably inply that continued receipt of such
benefits as the activity bus and the staff devel opnent funds was conditional
upon MIEA's conduct in scheduling the parent-teacher conference. Li kewi se
within the context of the discussion, Lovell's statement that he would now be
requiring the teacher's to attend graduation inplies a reprisal for the MEA s
di sagreenent with the MPS adm nistration on the scheduling of parent-teacher
conferences. The Examiner is satisfied that Lovell's statements, construed in
light of surrounding circunstances, inplied a threat of reprisal or a promse
of benefit which would reasonably tend to interfere with, restrain, or coerce
nmuni ci pal enployes in the exercise of rights guaranteed by Sec. 111.70(2),
Stats. Accordingly, the Exam ner has concluded that Respondent, by the conduct
of its agent Cark Lovell, has violated Sec. 111.70(3)(a)l, Stats.

It was not wunlawful for Lovell to single out Pingel as the one
responsible for telling Lovell if he could not require attendance at the
graduation cerenony. As Pingel acknow edged at hearing, as Building

Representative, she would have the responsibility to tell Lovell that he could
not require faculty attendance if she thought that he did not have such
authority. 22/

According to Pingel, Lovell also said that, as far as he was concerned,
the parent-teacher conferences would be Thursday night and Friday norning.
Assum ng arguendo, that Lovell did make such a statenent at the staff neeting
of Cctober 7, 1991, the Examiner does not consider such a remark to be
unl awful . Lovell, like the teachers, was entitled to express an opinion on the
schedul i ng of the parent-teacher conferences.

Al l eged Retaliation Against Carol Pingel

Conpl ai nant argues that Pingel was evaluated during the 1991-92 school
year and that this evaluation was in retaliation for her protected concerted

activities. As the record establishes, Pingel was not evaluated during the
1991-92 school year. Rat her, Pingel was observed during the 1991-92 school
year.

As the testinony of Assistant Principal Nelson establishes, early in the
1991-92 school year, each of the Assistant Principals was assigned a group of
teachers to evaluate or observe. As Nelson's testinony further establishes, a
note simlar to the one provided to Pingel on October 7, 1991 was sent to all
of the teachers who were to be observed or evaluated by Nelson. Nel son' s
testinony further establishes that he had done simlar evaluations in years
past and that, during the 1991-92 school year, he observed Pingel in the sane
manner as he observed the other teachers who were assigned to him The record
does not establish that the decision to observe Pingel was notivated, in any
part, by union aninus, or hostility toward Pingel for engaging in protected
concerted activity.

The MIEA argues that Pingel was deprived of the use of the library nedia
roomin retaliation for engaging in union activities. Lovel |l denies that he
ordered the nedia equiprment taken out of the nedia roomin retaliation for the

22/ T. (1) at 168.
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protected union activities of Pingel. According to Lovell, DPlI and Central
Ofice guidelines required that he establish a career lab within Ham |Iton Hi gh.

Lovell recalls that he asked Assistant Principal Schmdt, whom he considered
to be nore famliar with the physical plant, which room could be used and
Schmi dt responded that there was a storage room which was adjacent to the

library. According to Lovell, he viewed the roomand found it to be dusty and
full of old equipnent. Lovell recalls that, when Quidance Counsel or
W erzbicki, who was viewing the roomw th Lovell, indicated that the room woul d

be satisfactory for a career lab, Lovell nade the decision to transfer use of
the roomto the gui dance departnent and advi sed Pingel of this decision.

Wil e Pingel disputes the claimthat the nedia room was a storage room
she did not dispute Lovell's testinony that the room was dusty. Mor eover ,
Pi ngel acknow edges that the room was used to store extra chairs. Pingel also
acknow edges that she was aware of the fact that the guidance departmnment had
requested additional space. The Examiner finds no reasonable basis to
discredit Lovell's testinmony that he assigned the nmedia room to the Q@uidance
Depart nent because it was needed for a career lab. Contrary to the argunent of
the MIEA, the record does not establish that the assignnent of the media room
to the Quidance Departnent was notivated, in any part, by union aninus, or
hostility toward Pingel for engaging in protected concerted activity.

Al l eged Retaliation Against Christine Anderson

Conversation Wth Lovell Regarding |nservice

During the 1991-92 school year, Christine Anderson was a Building
Representative at Hamlton H gh. In late Novenber or early Decenber of 1991,
there was an inservice for Ham |l ton H gh teachers. Anderson did not attend the
i nservice because she had been told by Jackie Scudder, the Chair of the
Renai ssance team that she had been excused from the inservice to attend a
Renai ssance pl anni ng neeti ng.

Anderson recalls that, on the day after the inservice, as she was in the
main office of Hamilton H gh, Lovell stopped Anderson and stated that he had
m ssed her at the inservice and that she was to have nade a presentation of the
K-12 curriculum According to Anderson, she replied that she did not know that
she had been expected to nmake a presentation at the inservice and explai ned
that she had been told by Scudder to neet with the Renai ssance team Anderson
recalls that Lovell responded by stating that he was Anderson's Principal and
that Scudder was not. According to Anderson, she responded that she knew that
he was the Principal and that she was sorry for the m sunderstanding. Anderson
did not claimthat Lovell nade any other remarks during this conversation.

Lovel |l recalls having a conversation with Anderson concerning her absence
fromthe inservice. According to Lovell, he had not intended to have Anderson
excused from the inservice, but rather, had intended Anderson to be a group
| eader at the inservice. Lovell confirmed that, prior to the inservice, he had
not notified Anderson that he wanted her to be a group | eader at the inservice.

Lovell further recalls that, following the conversation w th Anderson, Scudder
confirned that she had told Anderson that Anderson had been excused from the
i nservi ce.

The record does not denobnstrate that Lovell's questioning of Anderson was

nmotivated, in any part, by union aninmus or hostility toward Anderson for
engaging in protected concerted activity. Rather, the record denobnstrates that
Lovell initiated the conversation because he did not know why Anderson had not

attended the inservice. Wile Lovell's remark that he was Anderson's princi pal
and that Scudder was not, may have been rude, it was not violative of the
Muni ci pal Enpl oynment Relations Act. Contrary to the argunment of the
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Conpl ainant, the record does not denonstrate that Lovell reprinmnded and
criticized Anderson in retaliation for engaging in protected concerted
activities.

Aneritech D nner

The Aneritech Award is a teaching award sponsored by Wsconsin Bell.
There are three levels of the Award, i.e., gold, silver, and bronze. Anderson,
a bronze winner, was invited to the January 22, 1992 dinner honoring the
wi nners. The $30 per plate dinner was held at the Wndham Hotel in M I waukee.
Lovell's wife al so received an Aneritech Award at this dinner.

Anderson recalls that, during the dinner, Ann Brownfield of First
Wsconsin told Anderson that it was a shame that none of Anderson's friends
could be at the dinner. Anderson further recalls that she asked what
Brownfield meant and that Brownfield responded that First Wsconsin had
purchased the table and that she had told Lovell that Anderson was free to
invite guests. There were three enpty seats at the table.

Anderson recalls that, on the follow ng day, Anderson asked Lovell why
she was not told that she could invite guests to the Aneritech Dinner and that
Lovell denied that Brownfield had ever said that to him According to
Anderson, Lovell said that he w shed that he had known about the space at the
t abl e because then he woul d not have had to buy tickets for his children.

Lovell recalls that, on the day following the dinner, he had a
conversation with Anderson regarding the tickets, but does not recall what was
said. Having no reasonable basis to discredit Anderson's testinony concerning
her conversation with Lovell, the Examiner is satisfied that Lovell did nake
the remarks attributed to himby Anderson.

The MIEA argues that Lovell harassed Anderson by failing to notify
Anderson that there were seats available at the Aneritech dinner which could
have been used by Anderson's friends and rel atives. In making this argunent,
the MIEA relies upon the hearsay testinony of Anderson, to wit, that while she
was at the awards dinner, Ann Brownfield of First Wsconsin told Anderson that
Brownfield had told Lovell that Anderson was free to invite guests. Brownfield
did not testify at hearing and the Exami ner does not consider Anderson's
hearsay testinony to be sufficient to establish that Brownfield nade such a
statenent to Lovell.

As Anderson's testinony establishes, when confronted by Anderson, Lovell

denied that Brownfield had told him that Anderson could invite guests. At
hearing, Lovell recalled only one conversation with Brownfield. According to
Lovell, Brownfield had telephoned him to inform him that First Wsconsin

intended to purchase a table and to ask himif he had any suggestions on whom
to invite. Lovell recalls that he nentioned the last year's w nner and that
Brownfield indicated that she would invite last year's winner, as well as
anot her reci pi ent.

The record does not warrant the conclusion that Anderson was deprived of
the opportunity to invite friends and famly to the Ameritech dinner because
Lovell retaliated or discrimnated agai nst Anderson for engaging in protected
concerted activity. Nor does the evidence denonstrate that Lovell harassed
Anderson in violation of MERA

February 6, 1992 Conversation Wth Lovell

Wiile at Hamilton H gh, Anderson was the Human Rel ations Liaison and held
human relations planning team neetings once a nonth, which neetings were
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attended by parents, community menbers, admnistration and staff nenbers. It
was Anderson's procedure to neet with Lovell to discuss and obtain approval of
her agenda prior to the nmonthly meeting.

Prior to February 6, 1992, Lovell attended one of these nonthly meetings.
The topic of this meeting was nulticultural workshops. Lovell, who had
approved the agenda for the neeting, changed the direction of the neeting and
reversed one of his prior decisions. Ander son, who disagreed with Lovell's
decision, wote hima letter expressing her concern with his decision. Thi s
letter was cc'd to Don Ernest, Executive Director of MIEA. Wile the letter
was not introduced into evidence, Anderson indicated that the concern expressed
in the letter was that racial tensions would be heightened because prograns
were centered on one group of students at Hamlton High. According to
Anderson, she felt that it was her responsibility as the Human Relations
Liaison to lay out her position to Lovell.

Anderson recalls that, on February 6, 1992, she had a discussion wth
Lovel | and that this discussion occurred in Lovell's office. Anderson did not
state whether she, or Lovell, had sought the neeting. According to Anderson,
Lovell told Anderson that she was getting her role as Human Rel ati ons Liai son
and Buil ding Representative confused and that she should cone to himonly with
issues like those raised in the letter and should not involve the union.
Anderson recalls that she responded that she was not confortable with not
apprising the union of her concerns because she was worried that Dr. Fuller
woul d hold her responsible if there was a racial incident at Ham lton H gh.
According to Anderson, Lovell nmde no reply to Anderson's response and the two
proceeded to discuss and resolve the issue which had been the subject of the
letter.

Lovell did not recall having the February 6, 1992 conversation wth
Ander son, but did not expressly deny that he made the statenents attributed to
him by Anderson. The Examiner finds no reasonable basis to discredit
Anderson's testinony concerning the content of the February 6, 1992 discussion
with Lovell.

Nei t her Anderson's testinony, nor any other record evidence, indicates
that Lovell's remarks were made in other than a conversational tone. Wile it
is true that Anderson is a Building Representative, neither her testinony, nor
any other record evidence, indicates that the conversation of February 6, 1992
occurred during a neeting in which Anderson was acting in her capacity as a
union representative. As Anderson herself acknow edged, she wote the letter
to Lovell in her capacity as Hunman Rel ations Liaison. Wile the |letter was not
introduced into evidence, Anderson's remarks concerning the content of the
letter do not indicate that the letter addressed any matters involving the
exercise of enploye rights guaranteed by Sec. 111.70(2), Stats. Rat her ,
Anderson's testinobny denonstrates that the letter addressed race relations
within Ham lton Hi gh. Anderson's testinony establishes that Lovell listened to
Anderson's explanation of her rationale for her decision to cc MEA without
conment. When Anderson finished this explanation, she and Lovell proceeded to
di scuss and resolve the issue which was the subject of the letter.

Construing Lovell's remarks in light of the surrounding circunstances,
the Examiner is satisfied that Lovell's remarks indicate that professional
di sagreenents between Lovell and Anderson, in her capacity as Human Rel ations
Li ai son, concerning matters involving racial relations at Ham lton H gh shoul d
be kept confidential between Lovell and Anderson. G ven the sensitive nature
of the topic of race relations, and the |ack of any evidence that the matters
raised in the letter involved the exercise of rights guaranteed in Sec.
111.70(2), Stats., it was not unreasonable for Lovell to have told Anderson
that she was getting her role as Human Relations Liaison and Building
Representative confused and that she should come to himonly with issues like
those raised in the letter and should not involve the union.
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The Examiner is not persuaded that Lovell nmade any remark which,
construed in light of surrounding circunstances, expressed or inplied, that (1)
Anderson, or any other enploye, should not engage in concerted protected
activity, or (2) Anderson, or any other enploye, should not contact MIEA about
matters relating to protected concerted activities. Nor is the Exam ner
ot herwi se persuaded that Lovell's remarks, construed in light of surrounding
circunstances, express or inply threats of reprisal or promses of benefits
whi ch woul d reasonably tend to interfere with, restrain, or coerce rmunicipal
enployes in the exercise of rights guaranteed by Sec. 111.70(2), Stats.
Contrary to the argunent of the Conplainant, the record does not warrant the
conclusion that, on February 6, 1992, Lovell engaged in any conduct which was
viol ative of Sec. 111.70, Stats.

June 4, 1992 Meeting of the Ham lton Hi gh Student Hunan Rel ati ons O ub

Lovell's testinony establishes that the June neeting of the Ham |ton Hi gh
Student Human Relations dub was scheduled during a conference call between
David Roth and nenbers of the faculty commttee responsible for devel oping the

student cl ub. Lovell's testimony further establishes that, while Lovell was
present during the conference call, he was not the one who scheduled the
neet i ng. According to Lovell, his secretary had told him that Anderson, who
had been active in the creation of the student conmittee, was not available for
the conference call because she was outside of the building. Anderson
acknow edges that she had nissed one conference call involving the faculty

human rel ati ons comm ttee.

Lovell denies that it was his responsibility to invite Anderson to the
June neeting of the Student Human Relations d ub. The record does not
denonstrate otherw se. As the MIEA argues, Anderson was not notified of the
June, 1992 neeting of the Hamlton H gh Student Human Rel ations d ub. The
record, however, fails to establish that Anderson's lack of notification was
due to any unlawful retaliatory or discrimnatory conduct by Lovell.

Change i n Anderson's Assi gnnments

As the MIEA argues, Anderson was given an additional cafeteria assignment
in the second senester of the 1991-92 school year. According to Lovell, the
assi gnnent was nade because Assistant Principal Kovochich stated that he needed
additional help in the cafeteria and wanted to assign Anderson an additional
hour in the cafeteria. The record does not denobnstrate otherwise. Contrary to
the argunent of the MIEA, the record does not establish that the additional
cafeteria assignment was notivated, in any part, by union aninus, or hostility
towards Anderson for engaging in protected concerted activity.

As the MIEA argues, in June of 1992, Anderson was advised that she would
be assigned a reduced human rel ations assignment and two periods of conpetency
English for the follow ng year. According to Lovell, the decision to reduce
Ander son's human rel ati ons assi gnnent was nandated by Board budget cuts and the
decision to assign the conpetency English to Anderson was nade by the Chairnman
of the English Departnent and Assistant Principal Kovochi ch. The record does
not denonstrate otherwi se. Contrary to the argument of the MIEA, the record
does not denonstrate that the decision to alter Anderson's teaching assi gnnment
for the 1992-93 school year was notivated, in any part, by union aninus or
hostility towards Anderson for engaging in protected concerted activity.

Renai ni ng Al | egati ons

Al t hough t he conpl ai nt al | eges t hat Respondent has vi ol at ed
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Sec. 111.70(3)(a)2 and 4, Stats., Conplainant offered little, if any, argunment
to this effect. Nor did Conplai nant provide evidence at hearing to support
these allegations. Accordingly, the Exam ner has dism ssed these allegations.

Concl usi on

Conpl ai nant has not established that Respondent has violated
Sec. 111.70(3)(a)2, 3, 4, or 5 Stats. Accordingly, the Exam ner has dism ssed
that portion of the conmplaint and anmended conplaint which alleges that
Respondent has violated Sec. 111.70(3)(a)2, 3, 4 and 5, Stats.

Conpl ai nant has est abl i shed t hat Respondent has vi ol at ed
Sec. 111.70(3)(a)l, Stats. In renedy of Respondent's Sec. 111.70(3)(a)l
viol ation, the Exanminer has issued a cease and desist order. Additionally, the
Exam ner has ordered the Respondent to post the appropriate notice.
Dated at Madi son, Wsconsin, this 7th day of April, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner
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