STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

JESUS BARBARY and MARK J. BENZI NG

Conpl ai nant s,
: Case 50
VS. : No. 46915 MP-2558
: Deci sion No. 27140-C
W SCONSI N EDUCATI ON ASSOCI ATI ON COUNCI L :
and BLACKHAWK TECHNI CAL COLLEGE, :

Respondent s.

Appear ances:
M. Jesus Barbary, P.O Box 485, Beloit, Wsconsin 53512-0485, and M.

T Mark J. Benzing, 2022 Dewey Avenue, Beloit, Wsconsin 53511,
appearing pro se.

M. Bruce Meredith, Staff Counsel and Ms. Mary A Pitassi, Associate
Counsel, Wsconsin Education Association Council, 33 Nob H I
Drive, P.O Box 8003, Madison, Wsconsin 53708-8003, appearing on
behal f of the Wsconsin Education Association Council .

Codfrey & Kahn, S.C., Attorneys at Law, by M. Jon E Anderson, 131 West

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On August 8, 1991, Conpl ai nants Jesus Barbary and Mark J. Benzing filed a
conplaint of unfair |abor practices against the Wsconsin Education Association
Council with the Wsconsin Enploynent Relations Conmission and on January 8,
1992, anended their conplaint to include Blackhawk Technical College as a
Respondent and alleged that Respondents had commtted prohibited practices
within the meaning of the Minicipal Enployment Relations Act. On February 5,
1992, the Commi ssion appointed Lionel L. Crowl ey, a nenber of its staff, to act
as Examiner and to nake and issue Findings of Fact, Conclusions of Law and
Order as provided in Sec. 111.07(5), Stats. Hearing on the anmended conpl ai nt
was held on May 11, 1992 in Janesville, Wsconsin. The parties nade oral
argunents at the hearing as to their respective positions and the Conpl ai nants
submtted a witten brief of their position on June 24, 1992. The Exami ner,
havi ng considered the evidence and arguments of the parties, and being fully
advised in the prenmises, makes and issues the following Findings of Fact,
Concl usi ons of Law and Order.

FI NDI NGS OF FACT

1. Jesus Barbary and Mark J. Benzing, hereinafter referred to as the
Conpl ai nants, are individuals whose respective addresses are P.QO Box 485,
Bel oit, Wsconsin 53512-0485 and 2022 Dewey Avenue, Beloit, Wsconsin 53511.

No. 27140-C
2. W sconsi n Education Association Council, hereinafter referred to as
WEAC, or the Union, 1is a labor organization wthin the neaning of

Sec. 111.70(1)(h) and its offices are located at 33 Nob H Il Drive, Madison,
W sconsin 53708-8003.

3. Bl ackhawk Technical College, hereinafter referred to as the
College, is a municipal enployer within the meaning of Sec. 111.70(1)(j),
Stats., and has its offices |located at 6004 Prairie Road, Janesville, Wsconsin

53547.

4. The Conpl ainants at all tines material herein have been enpl oyed as
cust odi ans by the Coll ege.
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5. The College and WEAC are parties to a collective bargaining
agreenment in effect for the time period July 1, 1989 through June 30, 1992
which covers the Conplainants and which contains a grievance procedure
culminating in binding arbitration. The coll ective bargaining agreenent also
contains the follow ng provision:

ARTI CLE 2 - NANAGEMENT RI GHTS

The Board retains and reserves the sole right to nanage
its affairs in accordance with all applicable |aws and
legal requirements, except as linmted by the specific

provisions of this Agreenent. Included in this
responsibility, but not limted thereto, is the right
to:

A Det er m ne t he nunber , structure and

| ocation of all departnents and divisions.

B. Det ermi ne the kinds and nunmber of services
per f or med.

C Determine the nunber of positions and
classifications thereof, to perform such
servi ces.

D. Direct the work force

E. Establish qualifications for hire.

F. Pronmote and retain enpl oyees.

G Test and to hire.

H. Transfer and assign enpl oyees.

Suspend, discharge, denote, or take other
di sciplinary action.

J. Rel ease enpl oyees from duty because of a
| ack of work or funds.

K. Maintain efficiency of operations by
determining the nethod, the neans and the
personnel by which such operations are
conducted and to take whatever actions are
reasonabl e and necessary to carry out the
duties of the various departnents.

L. Make reasonabl e work rul es.

The exercise of the foregoing powers, rights,
authority, duties and responsibilities by the District
Board, the adoption of policies, rules, regulations and
practices in furtherance thereof, and the use of
judgnment and discretion in connection therewith shall
be limted only by the specific and express termnms of
this Agreenent and Wsconsin Statutes; Section 111.70,
and then only to the extent such specific and express
terns hereof are in conformance with the Constitution
and Laws of the State of Wsconsin, and the
Constitution and Laws of the United States.
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The coll ective bargai ning agreenent contains no provision for a work study of
jobs or for a work study conmittee to eval uate jobs.

6. On Septenber 12, 1990, Conplainant Barbary nade a witten request
to the College that a tine study be conducted on his work area. The request
was made to Jeff Anundson, the Facility Manager and the Conplainants’
supervisor. At the tine of this request, Conplainant Barbary was assigned on
the third shift as custodian for the Industrial Occupations building and
Conpl ai nant Benzing was assigned on the third shift as custodian for the
Busi ness Qccupation buil di ng. Jeff Amundson responded in witing to this
request on Septenber 13, 1990 indicating that he felt there was no need to do a
time study and gave the reasons for his decision.

7. On February 1, 1991, the College held a neeting with the custodial
staff with Jeff Amundson present along with his supervisor, Bob Borrenans, the
Assistant Director/Adm nistrative Services, as well as Connie Hil st, the | ocal
union president. The purpose of this rreeting was to make the custodi ans aware
of certain happenings and to inform them to keep their eyes open. The
happeni ngs were that phone cords were getting cut, items were mssing, like
staplers, and things were being noved around. At the time of this meeting, the
Col I ege's representatives asked if there were any concerns that anyone wanted
to bring up. Conplainant Barbary stated that he was having problenms with his
area, it being larger than the rest of the areas assigned to custodians and he
didn't have tine to do all of his duties and he wanted a work tine study. Bob
Borremans replied that there was no need for a tine study.

8. In attendance at this same neeting on February 1, 1991 was
custodian Al Stiegman, who at that tinme was also vice-president of the |ocal
union. After Conplainant Barbary stated he was having problens, Stiegnan nade
a statement to the effect that if Barbary would come in on tine and not |eave
early, he would have tinme to finish his work. Barbary took strong exception to
this statement, stating he canme in on time and did not |eave early. Bar bary
then subnmitted a request to the union's Executive Conmittee to have Stiegnan
removed from his office as Vice-President for the defamatory statenent. Union
President Hilst inforned Barbary on April 8, 1991, that the Executive Comittee
woul d hear Barbary's rebuttal to Stiegnan's remarks at a nmeeting on April 18,
1991. The Committee net and considered the natter but Stiegnan was not renoved
from of fice. Stiegman however lost his office in an election held that sane
day.

9. After the February 1, 1991 neeting, local union president Connie
Hlst requested the College do a study of the custodial work areas. On
February 12, 1991, Bob Borrenans responded to this request indicating that the
Col l ege would agree to the formation of a conmittee established by the parties
to exam ne the Conplainants' work areas. The conmittee would consist of two
menbers appointed by Hlst and two by Borremans. The conmittee was to make a
recomnmendation to Borrenmans who retained the right to nmake the final decision
on work assi gnnents.

10. On February 21, 1991, Connie Hilst named custodi ans Joyce Randall,
who had previously worked one of the areas to be studied, and Everett Montayne,
the Chief Steward, and Borremans nanmed Jeff Amundson and Al an Ferguson, the
Col | ege' s Personnel Director. The conmttee net on March 8, and again on March
28, 1991. In between the two neetings, Everett Mntayne went to Barbary's area
and counted the nunber of roonms and voiced a concern about the tinme to vacuum
them at the second neeting. Anundson showed Montayne the vacuuni ng schedul e he
had assigned to Barbary which provided that roonms were to be vacuuned every
other day and Montayne's concerns were satisfied. The committee unani nously
nmade the recommendation that the work areas assigned renain the sane. These
results were sent to the Conplainants by Connie H st on April 19, 1991.
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11. Conpl ai nants sent a nmeno to Everett Mntayne, Chief Steward, dated
May 21, 1991 asking that a grievance be filed because the study was not done in
good falth and was not conducted by neutral parties such that Article 2 of the
col l ective bargaining agreenent was violated. On May 28, 1991, the Union's
grievance commttee net for approximately one hour and reviewed the request
along with the agreenment and then decided that there was no basis to file a
Wi nning grievance. Connie Hlst informed the Conplainants of this result by a
nmeno dated June 4, 1991. Article 5 of the collective bargaining agreenent
all ows enployes to file grievances and process themup to the arbitration stage
but neither Conplainant filed a grievance on this natter.

12. The statenent nade by Al Stiegnman at the February 1, 1991 custodi al
nmeeting was not made in his capacity as a union officer. Stiegman was not
acting as a union representative in this matter, and his statenent is not
attributed to the union and does not evidence that the Union itself was acting
in an arbitrary, capricious, or bad faith manner in seeking a work study of the
Conplainant's positions or in the participation or result of the study
commi ttee.

13. The appointnment to the Wik Study Conmittee of Joyce Randall and
Everett Montayne by the local union president was not shown to be arbitrary,
discrimnatory or in bad faith. The evidence failed to denonstrate that these
i ndi vi dual s were biased agai nst the Conplainants or that they had a conflict of
interest or acted in bad faith. The Union's participation in the study
conmttee and the result thereof were shown to be neither arbitrary,
discrimnatory or in bad faith.

14. The Union's handling of the Conplainant's request that a grievance
be filed was not shown to be perfunctory but rather the evidence establishes
that the Union nade a considered decision after reviewing the terns of the
col I ective bargai ning agreenent and the relevant facts. The evidence indicates
that the local union had a rational basis for its decisions, that it did not
act in an arbitrary, discrimnatory or bad faith nmanner and that, at all tinmes
material herein, it fairly represented the Conpl ai nants.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The Commission lacks jurisdiction to determine any violation of
state or federal law related to veteran's status and only has jurisdiction to
determine violations specified in Chapter 111, Ws. Stats.

2. WEAC and the local wunion did not violate its duty of fair
representation with respect to the Conplainants either by the statenent nade by
Al Stiegnman on February 1, 1991 or its participation in the wrk study
conmrittee as well as the result produced by said committee or by the decision
not to process a grievance on behalf of the Conplainants, and accordingly did
not violate Secs. 111.70(3)(b)1 and 4 of the Minicipal Enploynment Relations
Act .

3. Havi ng concl uded that WEAC and its local union did not violate its
duty of fair representation to Conplainants, there is no jurisdiction to
determine the allegations that Bl ackhawk  Techni cal Col lege violated

Sec. 111.70(3)(a)5 of the Minicipal Enploynment Relations Act.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
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IT IS ORDERED that the conplaint, as anended, be, and the sane hereby is,
dismssed inits entirety.

Dated at Madi son, Wsconsin this 17th day of July, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /s/
Lionel L. Crow ey, Exam ner

(Footnote 1/ appears on the next page.)

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
comrission as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tinme. If the findings or order are
set aside by the comm ssioner or exam ner the status shall be the sane as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or examiner the tinme for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is nailed to the l|ast known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the commission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence submitted. If the conmission is satisfied that a
party in interest has been prejudiced because of exceptional delay in the
recei pt of a copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.
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BLACKHAWK TECHNI CAL COLLEGE

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

In their conplaint initiating these proceedings and in the anended
conplaint, the Conplainants alleged that WEAC had committed prohibited
practices in violation of Section 111.70(3), Stats. by violating its duty of
fair representation to them by failing to request to do a tinme study on their
jobs, by failing to use neutral parties to conduct the tinme study and by the

conmittee's rendering an unjust decision. The Conplainants alleged that the
College had conmtted a prohibited practice by failing and refusing to
negotiate the matter of a time study in good faith. Respondent s deni ed that

they conmmitted any prohibited practices. The County also asserted that unless
Conpl ai nants proved that WEAC breached its duty of fair representation, the
Conpl ainants could not pursue a claim of contractual violation against the
Col | ege.

Conpl ai nant' s Position

The Conpl ai nants contend that they have shown there was a breach of the
Union's duty of fair representation. They submt that it is undisputed that at
the February 1, 1991 | abor/managenment mneeting, local union Vice-President Allen
Stiegman committed a breach of the duty by naking a statenment which was
defamatory and damaging as it influenced the outcome of the time study
comittee. It claims that as the statenent was made to all attendees at the
nmeeting, it not only showed Stiegman's opinion but influenced those who were
pl aced on the comttee. It argues that this intimdation was done to deny
Conpl ainants the enjoyment of their legal rights. The Conplainants al so
maintain that the Union's coercion (sic) with the College to deny Conpl ai nants
a neutral time study commttee and to violate the collective bargaining
agreenent was a breach of the duty of fair representation. The Conpl ai nants
assert that they have the largest areas, the nost responsibilities and are
expected to performat a superior pace to their co-workers and thus are subject
to disparate treatnent. The Conplainants insist that it can be inferred from
Stiegman's statenent that the Union's role was to go along with the Col |l ege and
to keep the Conplainants from pursuing enjoyment of their legal rights. They
note that only the Union can arbitrate a grievance and this situation deterred
Conpl ai nants from filing individual grievances. The Conplainants contend that
the Respondents nust denonstrate a legitimate reason for the disparate
treatnent of Conplainants and this they failed to do. They claimthat it is a
violation of Wsconsin Statutes to give preferential treatnent on the basis of
shift as this infers a racial notive as Afro-Anmericans are last hired and first
fired and have the least seniority and the |east senior enployes are assigned
to the third shift. Alternatively, the Conplainants assert that the
Respondents' excuse for disparate treatnment is nerely pretextual. The
Conpl ai nants concl ude that Respondents have violated the | aw and should be held
account abl e.

WEAC s Position

WEAC points out that there are certain things which are nmandatory
subj ects of bargaining and others which are perm ssive and the anmount of work
assigned to a person is generally permssive and this is an area that the Union
has great difficulty in obtaining concessions in negotiations. It notes that
the collective bargaining agreenment was the first contract it negotiated with
the College and all problens cannot be resolved in one contract and one area
that it was unable to achieve was equitable division of work or any limtation
on the College's assignnment of work. The Union contends that it was at a
contractual disadvantage but it took a very responsible approach by getting a
study committee and appointing two individuals to it, the Chief Steward and
anot her enploye who had experience in the job, as these would have the nobst
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credibility in seeking changes. It asserts that the conmittee net tw ce and
considered a lot of information and the Chief Steward went around and
physically exam ned the area and was assured that vacuunming didn't have to be
done every night. It maintains that this was really bargaining and the Union
made sure the Conplainants were being treated fairly. It submits that the
conmttee acted in good faith.

Wth respect to the grievance, the Union showed that it had an hour-1ong
nmeeting and |ooked at every possible way a grievance could be brought but
concluded it had really no grounds and declined to file one based on good faith
that there was no way it could win. It argues that Conplainants are in the
wong forum because the Conplainants really want different contract |anguage
and the issue is not whether the work is fair but whether the Coll ege was being
unreasonabl e and the Union's actions nust be viewed fromthat standard.

WEAC takes the position that the unfortunate statenent nmade by Stiegnan
was at a custodial neeting where he was not acting as a Union representative

but sinply as an enpl oye. It maintains that there was absolutely no evidence
that the commttee was unfair or the union acted in anything less than good
faith on the grievance. It alleges that the grievants have an unrealistic view

of labor rights whereby they could insist that the menbers of the conmttee not
be enployes as it would be conpletely unrealistic to expect the College to go
along with this when there was no contractual obligation to do so. WEAC
concludes that the evidence fails to show any unfair representation and the
Uni on shoul d be comended in trying to do the best it coul d.

Col I ege' s Position

The Coll ege, citing Mahnke v. WERC, 66 Ws. 2d 526 (1975), contends that
the Examner has no authority to consider whether the College violated the
| abor agreenment unless the Union has been found to have breached its duty of
fair representation. It submits that the Union did not breach its duty of fair
representation as there was no |abor contract violation in this case because
nothing in the contract limts the College's authority to determ ne the work
assignnents of its enployes. It muintains that the College had no contractual
obligation to study the work of the Conplainants and could have said no to the
Union's request. It states that, perhaps in the spirit of |abor-nanagenent
participation, the College did establish the coomittee and if there was a need
for a change as deternmined by the comittee, they would have worked it out.
The College believes that the Union had a duty to investigate whether a
contractual violation occurred and it satisfied this duty by nmaking the request
to study the work. The College stipulates that the square footage is not equal
but the jobs, the work that can be done in an eight-hour shift, are equitably
distributed, and while the Conplainants nmay disagree, this does not constitute
a violation of the contract. The Coll ege asks that the conplaint be dism ssed.

DI SCUSSI ON

In Vaca v. Sipes, 386 U 'S 171, 177, 64 LRRM 2369, 2371 (1967) and Mahnke
v. WERC, 66 Ws. 2d 524 (1974), the courts set forth the requirenents of the
duty of fair representation a union owes its nenbers. A union nust represent

the interests of all its nmenbers wthout hostility or discrimnation, to
exercise its discretion with good faith and honesty, and to eschew arbitrary
conduct . The Union breaches its duty of fair representation only when its

actions are arbitrary, discrimnatory or in bad faith. 2/ The Union is allowed
a wide range of reasonableness, subject always to conplete good faith and
honesty of purpose in the exercise of its discretion. 3/ As long as the Union

2/ Vaca v. Sipes, 386 US 171, 64 LRRM 2369 (1967); Colerman v. Qutboard
Marine Corp., 92 Ws. 2d 565 (1979).

3/ Ford Motor Co. v. Hoffrman, 345 U S. 330, 31 LRRM 2548 (1953).
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exercises its discretion in good faith, it is granted broad discretion in the
performance of its representative duties. 4/ Conplainants have the burden to
denonstrate, by a clear and satisfactory preponderance of the evidence, each
element of its contention. 5/ Mahnke, supra, requires that a Union's exercise
of discretion be put on the record in sufficient detail so as to enable the
Conmission and reviewing courts to determine whether the Union has nade a
consi dered deci sion by review of relevant factors.

Applying these principles to the facts of the present case reveals the
fol | owi ng:

The Conplainants assert that the statement nade by Allen Stiegman on
February 1, 1991, denonstrates a breach of the Union's duty of fair
representation. The evidence established that Stiegnman was attending the
February 1, 1991 neeting because he was a custodian and was not acting as a
Union representative in this neeting, and the nere fact that he held office in
the Union does not nmean that his statenment is attributed to the Union. It is
concluded that Stiegnan nade the statenent sinply as an enploye and not in his
official capacity. Even if Stiegman's statenent is attributed to the Union, it
does not establish a violation of the duty of fair representation. Stiegnman's
statenent did not prevent the formation of the comrittee to study the
Conpl ainants' jobs and Stiegnan had no input in the selection of comittee
menbers, the commttee's deliberations or its results. The nere existence of
bad feelings is not sufficient to support a claim of unfair representation by
the Union representative. 6/ Even where aninosity existed between a steward
and enpl oye, any deficiencies in the steward' s handling of a grievance could be
remedied by the steward's union superiors. 7/ Here, the Union president
requested a tine study, which the College agreed to, all of which took place
after Stiegman's statenent. 8/  The committee had no connection with Stiegman
thereafter. Conpl ai nants mnust show sonme causal connection between the
statenent and the outconme of the commttee. Conpl ai nants have asserted that
Stiegman's statenment influenced the outcome of the conmmttee presumably by
influencing the two nenbers appointed by the Union president. There was
absolutely no evidence that the two appointees were affected in any way by
Stiegman's statement and Conplainants have failed to neet their burden of
proving by a clear and satisfactory preponderance of the evidence that
Stiegman's statenent influenced the committee in any way and was the basis of
unfair representation on the part of the Union.

The Conplainants also argued that the Union along with the College
coerced the Conplainants in the exercise of their rights by establishing a
study committee which was not neutral thereby denying themfair representation.
What rights? The Conpl ai nants have not shown that they had any right to a
job study under the contract or under Sec. 111.70, Stats. The claimof rights
has been plucked fromthin air. The Conplainants have made a giant leap to a

4/ West Allis - West M Iwaukee School District, Dec. No. 20922-D (Schiavoni,
10/84) aff'd by operation of Taw, Dec. No. 20922-E (WERC, 10/84); Bl ooner
Jt. School District, Dec. No. 16228-A (Rothstein, 8/80), aff'd by
operation of Taw, Dec. No. 16228-B (WERC, 8/80).

5/ West Allis - West M| waukee School District, ibid.

6/ Schl eper v. Ford Motor Co., 107 LRRM 2500, 2502 (D. Mnn, 6/80); see also
Hardee v. Allstate Services, Inc., 537 F.2d 1255, 92 LRRM 3342 (4th Cr.,

1976) .
7/ National Rural Letter Carriers Ass'n., 271 NLRB No. 165 (1984).
8/ Ex. 10.
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concl usi on w thout establishing any prenise to support this conclusion. First,
there is no provision in the agreenment which provides for a study of one's job
let alone a study committee. 9/ Furthernore, Conplainant Barbary had requested
a time study on his area on Septenber 12, 1990 which was denied by the Coll ege.
10/ In his request, there was no reference to any contractual provision and no
grievance was ever filed over it. 11/ The verbal request nade by Conpl ai nant
Barbary on February 1, 1991 was agai n denied by his supervisors at the Coll ege.
12/ Conpl ainant Barbary nmade no claim of a contractual right to such a study
and never grieved it. Despite Barbary's requests and correspondi ng denials by
the College, the Union requested the College to study the Conplainant's work
areas. The Union had just negotiated the first contract with the College and
had not dealt with any of these issues in bargaining and the chief spokesnman
could not cone up with any |anguage in the contract to justify a grievance. 13/
The College could have said no to such a study as it had done to Conplai nant
Barbary or have done their own study, but instead, it proposed a study
conmmittee with equal representation from both Union and nanagenent. 14/ The
Uni on obtai ned sonething that was not in the contract and was for the benefit
of the Conpl ai nants.

Conplainants make a wvalid argunment that once the conmttee was
established, the union representatives were required to act in good faith.
There was no evidence of any coercion or collusion to deny Conplainants any
rights they could assert and no evidence was presented that the conmittee was a
sham On the contrary, the committee net on two occasions and the chief
steward investigated on his own and the other conmittee menber appointed by the
union was famliar with the work area. 15/ The record fails to denonstrate
that the Union and/or conmittee menbers acted in any manner other than in good
faith with honesty of purpose. Conplainants assert that the comrttee was not
neutral as the Union naned two custodi ans who m ght have their duties increased
and were enployes of the College. The Conplainants again are junping to
concl usions without establishing any premses to support these concl usions.
The College's offer to set up the committee was that the Union nane two
menbers. The Union acted responsibly in nam ng enpl oyes who were fanmiliar with

custodial duties at the College. The Conpl ainants have failed to prove any
bias on the part of these nmenbers and they have failed to show any right of
their own or of the Union to name outsiders to the conmttee. In short,

Conpl ainants had no right to a study conmittee and certainly had no right to
state who would be on the conmttee. The Conplainants asserted that the union
menbers had a conflict of interest because they are enployes. The evidence
presented failed to show that either union nenber would be adversely affected
by any decision the committee made nor was there any evidence shown that
i ndicated that nerely because they were enployes was there a conflict or that
the committee was biased. The evidence indicates that the union nmenbers of the
conmttee acted in good faith and there is no evidence that any conduct on the
part of the union was arbitrary, discrimnatory or in bad faith.

9/ Ex. 8.
10/ Ex. 9.
11/ Ex. 9.

12/ Tr. 29, 31 and 32.
13/ Tr. 155.
14/ Ex. 10.

15/ Exs. 15, 16; Tr. 76, 86, 92.
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The Conpl ainants did not argue in their brief that the union's refusal to
file a grievance constituted a breach of the duty of fair representation. A
union is not under any absolute duty to pursue a grievance and a violation of
the duty of fair representation is not established nerely by proving that the
underlying grievance was neritorious. 16/

A review of the evidence with respect to the grievance shows that the
chief steward took it to the grievance comittee who deliberated for an hour
looking for a reason to file a grievance and couldn't find any. 17/ Thi s
evidence establishes that the Union did not process the grievance in a
perfunctory manner. There was no evi dence of aninosity, there was no slighting
or disregard in assessing the nerits of the grievance, nor was there any other
i ndication of bad faith or arbitrary conduct.

The Conplainants sinply disagree with the commttee's result. They feel
that they are being treated unfairly as the have the largest square footage
areas to clean and this is disparate treatnent. As the Union correctly pointed
out, fairness is not the test here, but it is whether the College's assignnents
can be said to be unreasonable. The evidence does not denonstrate that the
assignnents are unreasonable. It nust be noted that the Conplainants only
asked that a study be done. It was only through the Union's efforts that a
conmittee was formed to study their jobs. The committee studied their jobs and
found no evidence of disparate treatnent and the evidence fails to prove
otherwise. The committee's decision was not pretextual. The Conpl ai nants do
not like the result of the study commttee so have resorted to clains of unfair
representation and bias. The evidence indicates that the Union did its best to
get a study done and appointed persons that would give the conmittee results
credibility and these individuals were not shown to be biased or to have acted
in bad faith. The evidence indicates that a proper and honest study was done
and the Conplainants can ask for nothing nore. Even if Conplainants had
sel ected who they wanted for the study conmttee, the final result mght have
been the same. Additionally, the College retained the sole right to make the
final decision with respect to job assignments so despite the committee's
recommendati ons, the College nay have nade no changes in assignnents. It is
concluded that the Union has acted properly and it has not been shown that it
engaged in any conduct which was arbitrary, discrimnatory or in bad faith.
Hence, the Union did not breach its duty of fair representation to
Conpl ai nant s.

Having concluded that the Union did not breach its duty of fair
representation toward the Conplainants, the Examiner has no authority to
consi der any breach of contract clainms against the College. 18/  Furthernore,
the evidence failed to show that any action was taken against Conplainants
because of the exercise of any rights under Sec. 111.70(2), Stats.

In conclusion, the Union was not shown to have unfairly represented the
Conplainants and hence there is no jurisdiction to determ ne whether the
Col l ege violated the contract. As previously noted, the Commission has no
i ndependent jurisdiction to decide any state or federal statutory clains
related to

16/ Stanl ey v. General Foods Corp., 88 LRRM 2862 (5th Cir., 1975).

17/ Tr. 87, 90, 94.

18/ Mahnke v. WERC, 66 Ws.2d. 524 (1975) at 532.
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veteran's status or Title VIl of the Gvil R ghts Act or other |aws other than

clainms under Sec. 111.70, Stats. 19/ Consequently, the conplaint has been
dismissed inits entirety.

Dated at Madi son, Wsconsin this 17th day of July, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. CGowey /s/
_ Lionel L. Crow ey, Exaniner

19/ Mor ai ne Park Technical College, Dec. No. 25747-B (MlLaughlin, 3/89).
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