STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MADI SON TEACHERS | NCORPORATED,

Conpl ai nant,
: Case 205
VS. : No. 46046 ©MP-2508
: Deci sion No. 27149-A
MADI SON METROPCLI TAN SCHOOL DI STRI CT
and the BOARD OF EDUCATI ON OF THE
MADI SON METROPCLI TAN SCHOCOL DI STRI CT,

Respondent s.

Appear ances:

M. Robert C Kelly, Kelly and Haus, Attorneys at Law, 121 East WIson
Street, Madison, Wsconsin 53703-3422, appearing on behalf of
Madi son Teachers Incorporated, referred to bel ow as MII.

Ms. Susan Haw ey, Labor Contract Manager, and Ms. Beverly M Massing,
Assistant Labor Contract Manager, Madison Metropolitan School
District, 545 Wst Dayton, Mdison, Wsconsin 53703, appearing on
behal f of Madison Metropolitan School District and the Board of
Educati on of the Madison Metropolitan School District, referred to
bel ow as the District.

ORDER DENYI NG
MOTI ON TO DEFER

MIT filed a conplaint with the Wsconsin Enploynent Relations Conmi ssion
on July 25, 1991, alleging that the District had commtted prohibited practices
within the neaning of Sec. 111.70(3)(a)5, Stats. On August 29, 1991, the
Conmi ssion informally assigned Richard B. MLaughlin, a nenber of its staff, to
act as Examiner in the natter. On Septenber 13, 1991, the District filed a
Motion to Defer the conplaint to Interest Arbitrator Frank P. Zeidler, who had,
on March 9, 1991, issued an interest arbitration decision concerning Athletic
Directors enployed by the District. Included with the nmotion was an Affidavit
In Support O Mtion To Defer. The parties disputed whether the Mtion raised
i ssues which would have to be addressed prior to a formal hearing on the nmerits
of the conplaint. The parties' informal attempts to resolve this dispute
proved unsuccessful, as did attenpts to jointly address the dispute during a
conference call. The matter was addressed first in a phone conversation with
counsel for M, then in a followup letter to counsel for the District. That
letter was issued on Novenber 4, 1991, and reads thus:

I have advised M. Kelly that | believe your notion
states a threshold issue which nust be resolved before
consideration of the nerit of the allegations of the

conpl ai nt

I noted to him that | was operating under the
assunption that the pending motion to defer was the
only threshold issue requiring resolution. Mor e
specifically, | indicated to him that the conplaint

alleges a violation of Sec. 111.70(3)(a)5, Stats., and
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t hat the Commssion wll not typically assert
jurisdiction under that section if the parties have in
force a collective bargaining agreenment containing a
provision for final and binding arbitration. Parties
may, expressly or by conduct, waive the operation of

this doctrine. | indicated to him and now indicate to
you, that before ruling on your notion to defer to the
interest arbitrator, | need to know if there is any

guestion regarding whether any aspect of this matter
shoul d be deferred to grievance arbitration. M. Kelly
indicated to me that he believed the matter should be
pl aced before the Commission, and that there is no
aspect of the matter which should be deferred to

grievance arbitration. If no such notion wll be
advanced by the District, the matter is ready to be
bri ef ed.

Pl ease advise me, as soon as possible, regarding the
exi stence of any threshold issue beyond the pending
notion to defer to the interest arbitrator .

A briefing schedule was set during a conference call on Novenber 8, 1991, and
the parties discussed whether further procedural issues needed to be addressed.
In a letter to the parties dated Novenber 12, 1991, | set forth the briefing
schedul e and noted that "(The District) will include in (their initial) brief
the District's position on whether, if the notion to defer to the interest
arbitrator is denied, the matter should be heard by the Conmission or by a
grievance arbitrator."

On Novenber 12, 1991, Ml filed an anmended conplaint which alleged the
District had violated Sec. 111.70(3)(a)7, Stats.
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The parties filed their initial briefs by Novenber 26, 1991, and their
reply briefs by Decenber 16, 1991.

ORDER

The District's Mtion to Defer, filed originally on Septenber 12, 1991,
i s deni ed.

Dated at Madi son, Wsconsin this 6th day of February, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Ri chard B. McLaughlin, Exam ner
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MADI SON METROPCLI TAN SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
ORDER DENYI NG MOTI ON TO DEFER

BACKGRCUND

The affidavit filed with the District's Mtion to Defer states the
background to the issues posed here. The affidavit states:

3. That Arbitrator Zeidler chose the Union's final offer
in the arbitration Amard and that part of the Union's
final offer included the reduction of the teaching | oad
for Athletic Directors from three (3) classes to two
(2) classes per day; that the Award was retroactive for
the 1990-91 school year; and that Arbitrator Zeidler's
Award di d not specify how nmuch additional conpensation,
if any, the Athletic Directors were entitled to for the
1990-91 school year as a result of the Award.

4. That following the issuance of the Award, the parties
had extensive correspondence on the issue of the
conpensation for Athletic Directors but were unable to
reach agreenent on the anount of retroactive
conpensation, if any, to be paid the Athletic Directors
for the 1990-91 school year.

5. That it is the District's position that this matter
should be referred back to Arbitrator Zeidler for a
determi nation as to how nuch conpensation, if any, the
Athletic Directors are entitled to under his Award, and
that the Wsconsin Enploynent Relations Conmission
should retain jurisdiction over this matter until it is
satisfactorily resol ved.

THE PARTIES PGOSI TI ONS

MIl's Initial Brief

After a review of the background to this matter, MIl argues that
Arbitrator Zeidler is without authority to determ ne whether the District has
or has not violated Sec. 111.70(3)(a)7, Stats., or how nuch, if any, additional
conpensation should be paid to Athletic Directors for the 1990-91 school year
as a result of his March 9, 1991, award. Ml initially contends that "(t)here
is a longstanding . . . rule in common law arbitration that when arbitrators
have executed their awards and declared their decision they are functus officio
and have no power to proceed further wi thout the consent of both parties”.
Wiile noting a certain erosion of this general rule as a matter of federal |aw,

MIl concludes that as a nmatter of common |aw arbitration, the District's notion
is without nerit.

Since the enforcenment of arbitration awards is statutory, MIl urges that
the present notion poses no basis for vacation or nodification recognized by
Secs. 788.10 or 788.11, Stats. This point is essential to the notion, Ml
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contends, since "(t)he power to vacate rests in the court not in the
arbitrator." The sanme principle governs the power to nodify or correct an
award, according to MIl. Beyond this, Ml contends that since "the District's
deferral notion comes in excess of six nmonths . . . after the award herein was
filed", the notion "is clearly untinmely and . . . should be dism ssed on that
ground al one."

MIl argues that these considerations form background to the statute
governing this matter -- Sec. 111.70(4)(cm(6), Stats. Ml then contends that
under that provision, an arbitrator has the authority to "adopt without further
nodi fication the final offer of one of the parties, specifically M, on all
di sputed issues.” Fromthis it follows, according to M, that "(h)aving nade
a final and binding award, the arbitrator has no authority to clarify,
interpret, or otherwise nodify his award upon application by one of the
parties." Any nodification of an award nust, MIl contends, be nade only by the
Commi ssion under the standards noted at Sec. ERB 31.17 Ws. Adm Code. Such
nodi fication can arise, according to MM, only "as a defense in the pending
enf orcement proceedi ng."

MIl argues that the District's notion does not seek to attack the Zeidler
award, but instead seeks a determ nation of a matter which was neither brought
nor which can be brought to an interest arbitrator. The District's "defense"
thus seeks a result which can not be granted, according to M. The Ml
conplaint seeks determnation of an alleged violation of Sec. 111.70(3)(a)7,
Stats., and MrIl asserts that "(j)urisdiction to hear and determ ne an alleged
violation of Sec. 111.70(3)(a)7 rests solely and exclusively wth the
Conmi ssi on. " Since Zeidler decided MIl's offer regarding course |oad of
Athletic Directors should be adopted, it necessarily follows, according to M,
that the sole issue to be decided is whether or not the District has
i npl enented the Zeidler anard. Ml puts the point thus:

The 1990-91 pay of Athletic Directors wunder the
contract as amended by MIl's final offer was not an
i ssue before the arbitrator at the tine he rendered his
decision and award and it is not an issue over which he
should as the result of a deferral have jurisdiction
t oday absent the nutual agreenent of the parties.

MIl concludes that the notion to defer should be di sm ssed.

The District's Initial Brief

After a review of the background to this matter, the District urges that
the notion seeks to determine whether "the Award issued by Arbitrator Zeidler
contenpl ated any conpensation for the Athletic Directors . . . (and) if any
conpensation is due, the anmbunt of such conpensation”.

The District argues initially that a remand to the interest arbitrator is
appropriate and supported by |aw The general comon law rule of "functus
of ficio" has, the District contends, been "nodified by state statutes and court
decisions." Mre specifically, the District argues that Papernmakers, Local 675
v. Westvaco Corp., establishes the three criteria which will support a "remand
of a dispute back to the original arbitrator"”:

1. Wiere the issues subnitted to arbitration are only
partially resol ved;
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2. \Were the award is considered to be clear and final
but has generated a collateral dispute concerning the
nmeani ng of the essential terns of the award;

3. Were the award contains a glaring or patent
anmbi guity. 1/

Each of these criteria has been met here, according to the District. The first
is met, the District contends, "to the extent that this issue involving the
Athletic Directors is only partially resolved by the Award in its current

state". The District contends that the second criterion has been nmet since the
i ssue of conpensation "flows directly out of the Award which reduces the
teaching load of the Athletic Directors.” The final criterion has been net,

the District contends, since "each party has an arguably reasonable yet totally
divergent interpretation of the Award".

The District's next major line of argunent is that a remand wll nost
closely effectuate the intent of the parties since a remand will subnmit the
dispute to the process chosen by the parties; wll afford the parties the
conplete resolution they originally sought; and will submt the dispute to the

deci sion maker jointly chosen by the parties.

Beyond this, the District contends that a remand is the nost efficient

way to resolve this dispute. More specifically, the District contends that
Zeidler can conpletely resolve the dispute, and can do so at a fraction of the
cost of further litigation in any other forum since Zeidler "is intimtely
famliar with the issue and the evidence." That "the enployer is conmtted to

conplying with whatever clarification the arbitrator makes" underscores the
practical sense a renmand nmakes, according to the District.

The District notes that if its notion to defer is denied, "the matter
(shoul d) proceed through grievance arbitration." Cting Sauk Co. v. WERC,
158 Ws. 2d 35 (C. App., 1990), the District asserts that "whether a
prohi bited practice conplaint is the proper procedure for interpreting an
interest arbitration award is currently unresolved in Wsconsin." G ven the
uncertainty of the law and the presence of a consensually defined neans of
di spute resolution, the District argues that "sound policy would dictate that
t he consensual procedure be used." Beyond this, the District questions whether
the matter could be fully resolved by a hearing examner under Sec.
111.70(3)(a)7, Stats., since the matter poses not just whether the Award has
been conplied with, but how that Award should be inplenented. Such a dispute
may pose issues of contract interpretation and bargaining history which, the
District asserts, are "clearly within the province of the grievance arbitrator"
but not so clearly within the province of a hearing exam ner.

The District concludes that its notion to defer to the interest
arbitrator should be granted, or that the natter be deferred to grievance
arbitration.

MM 's Reply Brief

MIl argues initially that even if Wstvaco was governing | aw, the present
notion falls wthin none of its three criteria. More specifically, Ml
contends that the interest arbitrator's role is to adopt, w thout nodification,
the final offer of either party. Since Zeidler has done that, MIl concludes

1/ 105 LRRM 2360, 2361-2362 (D.WVa., 1978).
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that the issues have been fully resol ved. MIl then asserts that the second
criterion is inapplicable since the Award "was not self-executing (but)
required retroactive inplenmentation.” Thus, according to MIl, any issue raised
would not be a collateral dispute, but one of first inpression. Beyond this,
MIl asserts that the Award "contai ns no patent anbiguity".

Beyond this, MIl argues that a renmand could not effectuate the intent of
the parties since "MIl, for one, never intended that Arbitrator Zeidler would
pass on issues concerning the inplenentation of his award".

MIl's next major line of argument is that a remand neither makes sense
nor is the nost efficient means to resolve the dispute. Since the dispute
posed by the conplaint concerns not "the interpretation of an award" but "the
application . . . of an award", it follows, according to M, that the issue is
posed not for arbitral but for legal review

MI's final major line of argunment is that the matter should not be
remanded to a grievance arbitrator. Noting that Sauk County establishes that

"(d)isputes regarding retroactive inplenentation of nediation/arbitration
awards are properly adjudicated in prohibited practice proceedings under

Sec. 111.70(3)(a)7, Stats.," Ml concludes that any remand to a grievance
arbitrator would be inappropriate. Beyond this, Ml asserts that proceeding
bef ore the Conmi ssion woul d not adversely inpact the District's case, but would
deny Ml "its ability to assert any clains it nay have for interest and

attorney fees."
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The District's Reply Brief

The District asserts initially that MIl's citation of Chapter 788 is
m sl eading and irrel evant. Since that chapter "does not apply to arbitration
proceedi ngs under Section 111.70 Ws. Stats.", the District concludes that any
assertion that the District has not filed its notion in a tinely fashion nust
be rejected. The District contends that the applicable provisions of
Chapter 111 and of Section 31 of the Ws. Adm Code state no tine bar rel evant
to this matter.

The District then challenges the MIl assertion that Zeidler |acks any
authority to nmodify or clarify his Award. The District contends that Sec.
ERB 31.17 Ws. Adm Code "envisions nodification or correction of an award" in
certain circumstances. The criteria stated there do not, however, "address the
concern raised by the District" inits motion. It should not follow fromthis,
the District argues, that no neans should exist to address the problem here,
which is "that the Arbitrator has adopted a final offer which does not address
how to anend the Collective Bargaining Agreement as it affects Athletic
Directors other than to reduce the nunmber of classes taught.” That Ml has
chosen to give "the Award its own nonetary interpretation and consequences" is
what poses the need for the remand, according to the District, which summarizes
t he point thus:

(TYhe District is not raising the issue of pay of
Athletic Directors. Pay was not an issue before the
Arbitrator per se. However, the Union brought the
i ssue of conpensation into the inplenmentation of the
Award by insisting that Athletic Directors were
entitled to overload pay. The resolution of this type
of issue is not contenplated by ERB 31.19 .

The District concludes that a renand to the interest arbitrator is both legally
and practically appropriate.

DI SCUSSI ON

The notion questions whether Arbitrator Zeidler or the Conm ssion shoul d
address whether the conpensation sought by MIl is required as a function of the
retroactivity of his March 9, 1991, award.

Addressing the parties' dispute regarding the application of the doctrine
of functus officio affords no guidance here. That doctrine seeks to assure the

finality of arbitration awards. The policy of assuring the finality of
arbitration awards has also served to justify the erosion of the doctrine as
noted, anong other places, in the Wstvaco case discussed by each party.

Agai nst this background, a direct exami nation of the notion is preferable to a
rote application of the comon | aw doctri ne.

Di scussion of the District's motion nmust start with the fact that neither
Sec. 111.70(3)(a)7, nor Sec. 111.70(4)(cm, Stats., specifically addresses the
deferral sought by the District.

The Commission's rules are, at best, silent on the point. Sec. ERB
32.16, Ws. Adm Code governs the enforcement of arbitration awards, and seeks
to flesh out the reference, in Sec. 111.70(3)(a)7, Stats., to "an arbitration
decision lawmully made". It specifies four sets of circunmstances in which "the
comm ssion shall find . . . (an) award was not |awfully nade". There is no
di spute that none of those circunstances is posed here. Sec. ERB 32.17, Ws.
Adm Code draws on Section 32.16, by governing those situations where "in a
proceeding for enforcenment, it appears that an interest arbitration award is
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lawfully made", but that the award "requires nodification or correction". The
section poses four sets of circunstances in which a nodification or correction
can be ordered. Each circunstance focuses on facts in which there can be no
pl ausi bl e dispute between the parties on the nerits of the award, thus
permitting the Commssion to mnisterially amend the award without entering
intoits nmerits. Such circunstances are not posed here.

In sum the Commission's rules are unhel pful in addressing this dispute.
2/ At this point in the pleadings, the parties' dispute poses a good faith
di sagreement on how contract provisions not in dispute before Zeidler affect
the retroactive inplenentation of his award.

Sauk County 3/ establishes that the Comm ssion has jurisdiction under
Sec. 111.70(3)(a)7, Stats., to determne disputes regarding the retroactive
i mpl erentation of interest awards in a proceeding brought to enforce the award.

If, then, the deferral sought by the District is to be granted, it nust
be rooted in the Commssion's jurisdiction under Sec. 111.70(3)(a)7, Stats.,
and nust be based on a policy decision that the interest arbitrator is a
superior, or at |least an available, forum

While there may be cases in which a deferral to an interest arbitrator
could be appropriate, the present record affords no persuasive basis to do so.
Presumably, the policy basis for the deferral sought here is simlar to that
whi ch has pronpted the Commi ssion to defer issues of contract interpretation to
grievance arbitrators, 4/ or to renmand issues raised regarding the enforcenent
of a grievance arbitration award to the original arbitrator. 5/

2/ The dissenting opinion in Sauk County v. WRC, No. 89-2059, (filed
12/09/91), Slip Opinion at Footnote 8/, page 6, underscores the
problematic inpact of the Conmission's rules on the general point of
retroactivity of interest awards, noting that Section ERB 32.16 "appears
to interpret sec. 111.70(3)(a)7 as referring only to the enployer's
failing to incorporate the award in a witten collective bargaining

agreenent . "
3/ | bi d.
4/ The deferral of contract interpretation issues arises for the WERC

because of Secs. 111.70(3)(a)5, and (3)(b)4, Stats., which confer the
authority to interpret collective bargaining agreenents. The underlying
basis for deferral is examned by the Commission in Wupun School
District, Dec. No. 22409 (WERC, 3/85); and Monona G ove School Dstrict,
Dec. No. 22414 (WERC, 3/85).

5/ See, for exanple, School District of Chetek, Dec. No. 15210-A
(Henni ngsen, 1/78), aff'd by operation of Taw, Dec. No. 15210-D (VERC,
9/78); and Madi son Metropolitan School District et. al., Dec. No. 16493-A
(Schoenfeld, 6/79). The Commission has itself renanded an award to a
grievance arbitrator for clarification, School District of Wst Alis-
West M Iwaukee et. al., Dec. No. 15504-B (WERC, 8/78). That deci sion
i ncludes three separate opinions, none of which questioned the general
propriety of a remand to an arbitrator.
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The policies surrounding deferrals and renands, although not necessarily
synonynmous, are closely related. The Comm ssion has articulated the reasons to
defer issues of contract interpretation to grievance arbitrators thus:

By . . . (deferring), the Conm ssion respects the
parties' agreenent and enhances the prospects that such
disputes will be resolved through the statutorily

preferred neans of bilateral collective bargaining
wi thout need for third party intervention. See, Secs.
111.70(1)(a)(g) and 111.70(6), Stats. 6/

The Conmi ssion has also noted the significance of "the presuned exclusivity of
the contractual procedure". 7/ Presumably, reasons of admnistrative
conveni ence to the parties and to the Conm ssion also enter into consideration.

Even without regard to the Commssion's case load at a given point in tine,
grievance arbitration is typically quicker for the parties, given the appellate
procedures built into Sec. 111.70(3)(a)5, Stats. From the Commssion's
perspective, grievance arbitration assures a means to resolve disputes with a
m ni rum of expenditure of |limted agency resources.

Simlar policy considerations support a remand of a grievance arbitration
award to the original arbitrator. Briefly put, the purpose, apart from reasons
of administrative convenience, is to encourage the use of consensual dispute
resolution techniques to foster voluntary agreenents, thus pronoting |abor
peace.

The policies supporting the deferral of contract interpretation disputes
to grievance arbitration are not significantly inplicated here. In issues of
contract interpretation, the forum choice is between Secs. 111.70(3)(a)5, and
(3)(b)4, Stats., and the parties' bargained grievance procedure. \Wile acting
from different sources of authority, both a hearing exam ner and a grievance
arbitrator share a comon jurisdiction rooted in the collective bargaining

agreenent itself. In this case, there is no conmon underlying jurisdiction.

Zeidler's jurisdiction, wunder Sec. 111.70(4)(cn)6d, Stats., is to "adopt
without further nodification the final offer of one of the parties on all
di sputed issues". The Commission's jurisdiction under Sec. 111.70(3)(a)7,
Stats., is to enforce the award, if "lawfully nade under sub.(4)(cm". This is
not wthout significance to the policy considerations noted above. The
parties, in creating grievance procedures, establish a consensual process

typically extending fromthe filing of a grievance to the selection of a third
party deci sion-naker. No such nutuality is apparent in Sec. 111.70(4)(cn6,
Stats., in which the State established a dispute resolution schene for those
parties who could not agree on an alternative. 8  Thus, a deferral here can
not "enhance . . . the prospects that such disputes will be resolved oo
without need for third party intervention.” The choice here is which third
party will intervene. Nor can a deferral here recognize "the presuned
exclusivity" of the dispute resolution schene.

The District does persuasively note that reasons of admnistrative

6/ Waupun School District, Dec. No. 22409 (WERC, 3/85), at 10.

7/ Ibid., at 9-10.

8/ It should be stressed that the present matter does not concern a
vol untary i npasse procedure created under Sec. 111.70(4)(cm5, Stats.
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practicality can support the deferral. Such reasons are not, however,
conpelling on the present record. As with the remand of a grievance
arbitration award to the original arbitrator, there nay arguably exist reason
to believe the arbitrator's famliarity with the record may assist in swftly

and economically resolving the dispute. |In this case, however, it is apparent
that the parties did not litigate the point to be resolved here. From the
pl eadings, it appears that "Section 111(GQ(21) of the 1989-91 Collective

Bargai ning Agreenent” 9/ is the provision which is the focus of the parties’
di spute. That provision does not appear to have had any role in the litigation
of the interest dispute.

That Sec. 111.70(7m(e), Stats., provides renedies not necessarily
avail able before an interest arbitrator also undercuts the admnistrative
practicality of deferring the nmatter. Any remand would have to include a
retention of jurisdiction to assure that if a violation was found, it would be
fully renmedied. This undercuts sone of the practical basis for a renmand.

In sum due prinmarily to the fact that interest arbitration under

Sec. 111.70(4)(cm6d, Stats., is not a consensually created dispute resolution
procedure, there is no strong policy basis to warrant the requested deferral to
the interest arbitrator. That the issue posed here was not placed before

Zei dl er undercuts whatever basis in admnistrative conveni ence such a deferral
m ght have.
Beyond this, there are policy reasons not to defer the matter to the

interest arbitrator. Issues of retroactivity in inplementing interest
arbitration awards are novel. The retroactivity issue posed here appears at
this point in the pleadings to present a question of law 10/ I nt er est
arbitrators are understandably reluctant to rule on issues of |[|aw For

exanple, in the interest arbitration award at issue here, Zeidler expressly
declined to rule on the nerits of a District contention that "adding new
positions into a Bargai ning Agreenment is a perm ssive subject of bargaining and
not a nandatory one." 11/ Thus, there is a significant probability any | egal
i ssues posed to the interest arbitrator will not be fully addressed. Even if
any such issues were to be considered by the interest arbitrator, the
Conmi ssion has yet to devote significant analysis to issues surrounding the
retroactivity of interest awards, and there is little case |aw guidance
avai | abl e. Apart from an arbitrator's reluctance to consider issues of |aw,
t hese consi derati ons support keeping the matter before the Conm ssion.

In sum the District's notion to defer is, on the pleadings posed here,
unper suasi ve.

A closer question nmay arise regarding the relationship of the present
matter to grievance arbitration. The difficulty of defining that relationship

pronpted the dissent in Sauk County, and appears nore starkly posed here. In

Sauk County, the parties’ ispute focused on the retroactive effect of a
provision governing fair share and union dues. The parties did not have a
collateral dispute on how that clause should be interpreted, as a matter of
contract. In the present case, the parties may or may not dispute the

appropriate construction of the contractual clause affording overload
conpensati on. Such a dispute can not, however, be presuned. Thus, it is at

9/ See Paragraph 14 of the anended conplaint filed on Novenber 12, 1991.
10/ See Sauk County, cited at footnote 2/ above.
11/ Deci sion No. 26392-A at 6-7.
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best premature, and at worst inappropriate, to defer this matter to grievance
arbitration.

Whatever the difficulty of defining the relationship between grievance
arbitration and Sec. 111.70(3)(a)7, Stats., it is apparent that the Court has
determined "if the dispute relates to the retroactive effect of economic itens
in the arbitration decision and leads to a failure to inplenent the arbitration
decision, the dispute may properly be the subject of a sec. 111.70(3)(a)7,
prohi bited practice conmplaint.” 12/ MIl argues this is precisely what is at
issue in this case. Wwether MI's view is accurate or whether the dispute is
nore accurately characterized as being "over construction of terms of an
arbitration decision or resultant <collective bargaining agreenent after
i mpl emrentation of the agreement” 13/ is not yet clear. However, further
clarity can cone only through addressing the nerits of the conplaint.

In sum the District's notion to defer the conplaint to the interest
arbitrator is not persuasive. Until or unless it is nade clear that the
present dispute involves the construction of the agreement after inplenmentation
of the award, no deferral to grievance arbitrati on can be consi dered.

Dated at Madi son, Wsconsin, this 6th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
Ri chard B. MLaughlin, Exam ner
12/ Sauk County at 14.
13/ | bi d.
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