STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L 40, AFSCMVE, AFL-CI O
: Case 1
I nvol vi ng Certain Enpl oyes of : No. 45725 IME-498
: Deci sion No. 27180
CI TY OF LANCASTER

Appear ances:

M. Mchael WIlson, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CIQ 5 Odana Court, Madison, Wsconsin, appearing on behal f of
t he Uni on.

Hoskins, Brown, Kalnins & MNanmara, Attorneys at Law, 118 Wst Cherry
Street, Lancaster, Wsconsin, by M. Ivars Kalnins, Assistant Gty
Attorney, and on brief, by M. John P. MNanmara, appearing on
behal f of the Gty.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

Wsconsin Council 40, AFSCME, AFL-CIQO on April 22, 1991, filed a
petition requesting the Wsconsin Enploynent Relations Conmission to clarify an
existing certified collective bargaining unit consisting of certain enployes of
the Gty of Lancaster to determne whether the positions of Wility derk and
Deputy derk Treasurer should be included in the unit. Hearing was held in
Lancaster, Wsconsin on Cctober 1, 1991 by Conmi ssion Exam ner Col een A. Burns.
The hearing was transcribed and the transcript was received on Cctober 15,
1991. The post hearing briefing schedule was conpleted on Cctober 30, 1991.
The W sconsin Enploynent Relations Conmission, being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. The City of Lancaster, herein the Cty, is a nunicipal enployer and
has its offices at 206 South Madi son Street, Lancaster, Wsconsin 53813.

2. Wsconsin Council 40, AFSCME, AFL-CIO and its affiliated
Local 2378, herein the Union, is a |labor organization and has its offices at 5
Qdana Court, Madi son, Wsconsin 53719.

3. Following an election conducted by the Wsconsin Enploynent
Rel ati ons Conmi ssion, herein the Comm ssion, Wsconsin Council of County and
Muni ci pal Enpl oyes, AFSCME, AFL-CIO, on My 27, 1981, was certified as the
exclusive collective bargaining representative of certain Gty enployes in a
bargai ning unit described as foll ows:

Al regular full-tine and regular part-tinme enployes
enployed by the Gty of Lancaster in the city crew,
par ks, sewage plant, and cenetery departnents,
excl udi ng guards, supervisors, confidential enployes,
manageri al enpl oyes, executive enployes and all other
enpl oyes. 4/

4/ Gty of Lancaster, Dec. No. 18603 (WERC, 5/81).
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On July 21, 1983, the Conmission issued an Order Anending Certification to
reflect that the name of the certified representative of the above-noted
collective bargaining unit is Wsconsin Council of County and Munici pal
Enpl oyees, AFSCME, AFL-CIO and its affiliate, the Grant County Public Enpl oyees
Uni on Local 2378. 5/

4. The instant proceeding was initiated on April 22, 1991, by a
petition filed by the Union, wherein it contended that the positions of Uility
Clerk and Deputy derk-Treasurer should be included in the collective
bargaining wunit represented by the Union because the positions neet the
statutory basis for inclusion. Prior to hearing on the petition, the Union and
the City agreed to include the position of Uility derk in the collective
bargai ning unit represented by the Union. The City argues that the position of
Deputy d erk-Treasurer should not be included in the collective bargaining unit
represented by the Union because the position is occupied by a supervisory,
confidential, and/or managerial enploye.

5. Karen Sinon has been enployed as the Deputy O erk-Treasurer of the
Cty of Lancaster for approxinmately nine years. Vanda Vorwal d has been the
Cty of Lancaster derk-Treasurer for approximately 14 years. Sinon, Vorwald,
and Helen MIlin, the Uility Aerk, work in the derk-Treasurer's office which
is located in the Gty Hall. The Uility Aerk does the billing for the Water
and Sewer Wility. |In addition to the office of the Cerk-Treasurer, the Cty
Hall contains the Departnment of Public Wrks and the Police Departnent. The
Uility derk works from8:00 a.m to 4:30 p.m Sinon and Vorwald alternate
working from 7:00 aam to 3:30 p.m and 8:00 am to 4:30 p.m The d erk-
Treasurer position is an appointed position and has the following job
descri ption:

CLERK- TREASURER

GENERAL STATEMENT OF DUTI ES: Performs a variety of
responsi bl e administrative and supervisory work in the
overal | operation of the derk-Treasurer's office.

DI STI NGQUI SHI NG FEATURES OF THE CLASS: The d erk-
Treasurer perforns fiscal, admnistrative, supervisory
and clerical functions in accordance with the State
Statutes and nunici pal ordi nances. The O erk-Treasurer
attends the neetings of the Common Council and keeps
the official records of the proceedings. The incunbent
mai ntains the city's financial and accounting records,
reports and statenents. Wrk is performed under the
general direction of the Mayor and the Conmon Council .

EXAMPLES OF WORK: (Il lustrative only)

Prepares the majority of the annual city budget by
conpiling figures, gathering data, estinmating revenues
and expenditures of certain departnents, and by typing
and publishing the docunent;

Calculates tax roll, tax receipts, collections and tax
statenents;

Invests all funds for the city, the hospital, utilities
and the cenetery;

5/ Cty of Lancaster, Dec. No. 18603-A (WERC, 7/83).
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Cal cul ates city payroll and enters budgetary accounting
on Burroughs B-80 conputer, including water and sewer
depart nents;

Prepares all necessary reports for the city, and state
and federal agencies;

Conducts and supervises all city elections and
publ i shes el ection noti ces;

Attends all Common Council nmeetings, prepares agenda
records and publishes m nutes;

Schedules all conmittee neetings and attends as
required,;
I ssues all licenses and permits;

Mai ntains city's ordi nance book, personnel records and
per sonnel manual ;

Supplies information to general public and other
agencies orally and in witing;

Mai ntains all records for city owned cenetery, issues
burial permts and furnishes deeds;

Trains and supervises subordinate personnel in the
C erk-Treasurer's office;

Does rel ated work as required.

QUALI FI CATI ONS

-- Know edge of the function and organization of
nmuni ci pal governnent and of the function of the
Common Counci | ;

--  Know edge of office managenent practices;

--  Know edge of accounting practices and procedures;

--  Know edge of state laws and ordinances related to
the O erk-Treasurer's office;

--  Know edge of data processing practices and conputer
| anguage;

--  Typing and shorthand skills;

-- Ability to prepare reports of official proceedings;

-- Ability to interpret and apply provisions of |aws,
rul es and regul ati ons;

-- Ability to supervise the work of others;

-- Ability to communicate effectively orally and in
writing;

-- Ability to keep accurate, clear and concise records
and correspondence;

-- Ability to be bonded for at |east $25, 000.

TRAI NI NG AND EXPERI ENCE: Possessi on of an Associate's
Degree in Bookkeeping and Accounting and at |east five
years of progressively responsible experience in a
financial office setting; or any conbination of
training and experience which provides the required
know edge, skills and abilities.

When Vorwald is absent from work, Sinon is the acting Cerk-Treasurer and has
the right to exercise all of the authority of the derk-Treasurer, including
the authority to sign |legal docunments. Generally, Vorwald is absent from work
because she is using conpensatory time, vacation or sick leave. Vorwald, who
receives three weeks of vacation each year, generally does not take her
vacation in consecutive weeks

6. The Gty does not have a job description for the position of Deputy
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C er k- Treasurer. On a typical work day, Simon prepares the City payroll,
prepares vouchers for disbursements approved by the Finance Commttee, and
prepares governnental reports. Sinon also perfornms other miscellaneous office
duties as needed. As Sinon prepares the vouchers, she nonitors account
bal ances and, if a balance is low, notifies Vorwald. Wen account bal ances are
low, either Sinon or Vorwald prepares a Gty Council resolution to authorize
the transfer of funds into the account. Neither Sinmon nor Vorwald has
authority to withdraw or transfer Cty funds without prior approval of the Cty
Counci | . Reconmendati ons on borrow ng funds are made by the Finance Committee
to the Gty Council. After the Gty Council authorizes such borrow ng, Sinon
or Vorwald prepare the application form \Wen a chairman calls a nmeeting of a
Cty Council conmmttee, Sinmon types and nmils the neeting notice to the
conmittee menbers. As tinecards are turned in, Sinon enters the tinmecard data
onto the tine sheet and into the conputer. The respective departnent head
signs the tinecard prior to its receipt by Sinon. Sinon issues |icenses and
permts which have been approved by the Gty Council. Sinon also collects
noni es, prepares burial permts and cenetery deeds, responds to information
requests from the public, and naintains the City ordinance book. Si non does
the typing for the Director of Public Wrks and takes his phone nessages.
Sinon assists in collecting nonies for the Water and Sewer Uility and, when
the Wility Cderk is on vacation, responds to questions from the public
concerning the Sewer and Water Utility. Sinon does not perform any other work
of the Wility derk. Sinon has not performed any of the budgetary duties of
the derk-Treasurer. Nor has Sinon recomended changes to any existing budget.
Vorwald plans to have Sinon become nore involved in budget work and the
physi cal nmanagenent of the office.

7. Sinon, as Deputy O erk-Treasurer, does not have authority to hire,
fire, discipline, transfer, pronote, lay off, or recall other enployes or to
effectively recomend sane. Sinon, as Deputy derk-Treasurer, does not have

authority to receive or adjust grievances. Si non has never eval uated an
enpl oye. Prior to scheduling vacation, the UWility derk and Sinon notify
Vorwal d of their vacation request. Vorwal d can approve or disapprove such
requests. Prior to using conpensatory tine, Sinon notifies Vorwald. Si non

does not approve or disapprove any vacation or |eave requests of the Wility
d erk. Sinon does not determine the Wility Cerk's work hours. Si non does
not assign work to the UWility derk and does not evaluate the Wility derk.

If the Wility derk has any questions concerning the perfornmance of her work
duties, she asks Vorwald. The Wility Cderk and Sinon are entitled to a
fifteen mnute break in the norning and the afternoon, which breaks are taken
as the workload pernits. Sinon does not nonitor the Uility Cerk's use of
breaks. Sinon does not have authority to authorize overtine or alter the work
hours of any enploye. On one or two occasions during Vorwald s tenure as
Clerk-Treasurer, Vorwald has hired tenporary help to work one or two days to
assist in the Cerk-Treasurer's office. Sinmon has not hired or laid off this
tenporary help. Sinon has authority to assign work to the tenporary help and
to monitor their work perfornance. If Sinon were dissatisfied with the work
performance of the tenporary hel p, she would discuss the natter with Vorwal d.

Sinon has not been dissatisfied with the work performance of the tenporary
hel p. When performng the duties of Deputy derk-Treasurer, Sinon does not
exercise any supervisory authority over the Uility derk or any other
permanent Cty enploye. Wen performng the duties of Deputy d erk-Treasurer,
Sinon's supervisory authority over tenporary enployes is that of a |ead worker
and the exercise of such authority involves a de mninis amunt of Sinon's work
time.

8. As a departnment head, Vorwald can nake recomendations to the
Personnel Conmittee concerning the hiring, layoff, discipline, and di scharge of
enpl oyes. Final authority with respect to such decisions rests with the
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Personnel Conmittee and the Cty Council. Vorwal d has never disciplined nor
di scharged any enpl oye. Vorwald has laid off the tenporary help. Vorwal d

devotes nost of her work time to fulfilling her duties of O erk-Treasurer,
rat her than supervising enployes. |In the absence of the d erk-Treasurer, Sinon
has the right to exercise the supervisory authority of the d erk-Treasurer.

Sinon has not hired, fired, transferred, pronoted, laid off, recalled,
di sci plined, or evaluated any enploye when performng the duties of the derk-
Treasurer, nor has she effectively recommended sane. The derk-Treasurer's

exerci se of supervisory authority primarily involves the direction and the
assignnent of the Wility derk and Sinmon. Sinon's devotes a de mnims anount
of work tinme to performng the duties of the Cerk-Treasurer and has not
exerci sed any significant supervisory authority when performng the duties of
the d erk-Treasurer.

9. Si non does not attend bargai ning sessions between the Gty and any
of its collective bargaining units. Sinon has provided the Personnel Committee
with information which was used in collective bargaining, i.e., copies of
col l ective bargai ning agreenents, payroll information, and the costs of enploye
benefit programs such as Social Security and retirement. Sinmon has never been
involved in developing or costing any of the City's bargaining proposals.
Sinon maintains the Gty's personnel records. Enpl oyes have access to their
own personnel records. On occasion, Sinon provides the Personnel Committee
with information from an enploye's personnel record. Sinon has the

responsibility to maintain the Gty Personnel Mnual which is available to
enpl oyes. Sinmon has never been in a closed session of the Personnel Committee.
Vorwal d takes the minutes of the Gty Council neetings, including closed
sessi ons. Qccasionally, when Vorwald is not available, Sinon will take the
Cty Council mnutes. Sinon does not recall taking mnutes when the Gty
Council was in a closed session which involved personnel matters. Records of
cl osed sessions, which include bargaining proposals, are naintained in the

Clerk-Treasurer's office. Sinon has access to these records, but would not go
into these records unless requested to do so. Sinon has never been requested

to go into the records of closed sessions. CGenerally, mnutes of closed
sessions are sealed before they are brought to the derk-Treasurer's office.
Sinon files the mnutes of closed sessions, including the sealed m nutes.

Sinon does not receive or respond to grievances filed by enployes and is not
consulted with respect to such grievances. Sinon has never done any typing of
confidential labor relations information for the Director of Public Wrks
i nvol ving contract administration or collective bargaining. On one occasion,
Sinon typed a disciplinary letter for the Director of Public Wrks. The letter
was given to the affected enploye. Sinon has typed letters for the Director of
Public Wrks involving the offer or refusal of summer enploynent. Si non has
not done any other work for the Director of Public Wrks involving a personnel
matter.

10. Karen Sinon, the individual occupying the position of Deputy d erk-
Treasurer, does not have sufficient access to, know edge of and involvenent in
confidential labor relations matters to be deened a confidential enploye.

11. Karen Sinon, the individual occupying the position of Deputy d erk-
Treasurer, does not possess supervisory responsibilities and duties in
suf ficient conbination and degree to be deened a supervisory enpl oye.

12. Karen Sinon, the individual occupying the position of Deputy d erk-
Treasurer, does not have sufficient participation in the formulation,
determination or inplenentation of nanagenent policy, or authority to commt
the Gty's financial resources, to be deemed a managerial enpl oye.

Upon the basis of the above and foregoing Findings of Fact, the
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under si gned i ssues the follow ng

CONCLUSI ONS OF LAW

1. Karen Sinon, the individual occupying the position of Deputy d erk-
Treasurer, is not a confidential or nanagerial enploye wthin the neaning of
Sec. 111.70(1)(i), Stats., nor a supervisory enploye within the meaning of
Sec. 111.70(1)(o0)1, Stats., and thus is a nunicipal enploye within the neaning
of Sec. 111.70(1)(i), Stats.

2. The position of Deputy O erk-Treasurer, currently occupied by Karen

Sinon, is appropriately included in the collective bargaining unit represented
by the Union.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the undersigned makes and issues the follow ng

ORDER CLARI FYI NG BARGAINING UNIT 3/

1. The description of the collective bargaining unit represented by the
Union and previously referred to in Finding of Fact 3 above is hereby anmended
to read as follows:

Al regular full-tine and regular part-tinme enployes
enployed by the Gty of Lancaster in the city crew,
parks, sewage plant, cenetery departnents, and Cerk-
Treasurer's O fice, excluding guards, supervisors,
confidential enployes, nanagerial enployes, executive
enpl oyes and all other enployes.

2. The position of Deputy Cerk- Treasurer, presently occupied by
Karen Sinmon be, and the sane hereby is, included in the collective bargaining
unit described in this O der.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 27th day of February,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

(See footnote 3/ on pages 8 and 9)
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3/

(conti
(conti

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

nued)
nued)

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.
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Not e:

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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CI TY OF LANCASTER

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ONS
OF LAWAND ORDER CLARI FYI NG BARGAI NING UNI T

In its petition, the Union contends that the positions of Wility Cerk
and Deputy Cerk-Treasurer are appropriately included in the collective
bargai ning unit represented by the Union because these enployes do not neet the
statutory basis for exclusions. Prior to hearing on the petition, the Union
and the Gty agreed to include the position of Wility Cerk in the collective
bargaining unit represented by the Union. The Gty argues that the enploye
occupying the position of Deputy Oerk Treasurer is not appropriately included
in the collective bargaining unit represented by the Union because the
i ndi vidual occupying the position is a confidential, supervisory and/or
manageri al enpl oye.

DI SCUSSI ON

Supervi sory Status

Section 111.70(1)(o)1 of the Minicipal Enploynment Relations Act (MERA)
defines the term "supervisor" as follows:

any individual who has authority, in the interest of
t he muni ci pal enployer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign, reward or
discipline other enployes, or to adjust their
grievances or effectively to recommend such action, if
in connection with the foregoing the exercise of such
authority is not of a nmerely routine or clerica
nature, but requires the use of independent judgment.

The Wsconsin Enpl oynment Rel ati ons Commi ssi on has, on numerous occasions,
listed the following factors as those to be considered in determ ning whether
or not an individual is a supervisor wthin the meaning of Sec.
111.70(1)(0) (1), Stats:

1. The authority to effectively recommend the hiring,
pronotion, transfer, discipline or discharge of

enpl oyes;
2. The authority to direct and assign the work force;

3. The nunber of enpl oyes supervised, and the nunber of other
persons exercising greater, simlar or |esser
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of whether the
supervisor is paid for his/her skill or for
hi s/ her supervision of enpl oyes;

5. Whet her the supervisor is prinmarily supervising an activity
or is primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor or whether
he spends a substantial majority of his/her tine
supervi si ng enpl oyes;

7. The anmount of independent judgnent exercised in the
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supervi sion of enpl oyes. 6/

The Conmi ssion has consistently held that not all of the above factors
need to be present, but if the factors appear in sufficient nunber and degree,
the Commission will find an enploye to be a supervisor. 7/ Even an enpl oye who
spends a mmjority of his/her tinme doing non-supervisory duties, nay be
determined to be supervisory where sufficient responsibilities and authority of
a supervisor are present. 8/

Karen Sinon, the individual occupying the position of Deputy d erk-
Treasurer, works in the Oerk-Treasurer's office with two other Gty enployes,
i.e., Vanda Vorwald, the Cerk-Treasurer, and Helen MIlin, the Wility derk.
On one or two occasions during Vorwald's 14 year tenure as dderk-Treasurer,
Vorwal d has hired a tenporary enploye to work one or two days in the d erk-
Treasurer's office. Wiile it is not evident that Sinon has exercised any
significant supervisory authority over any of these tenporary enployes, Sinon
does have authority to assign work to the tenporary enployes, to nonitor the
work performance of the tenporary enployes, and to report any dissatisfaction

with the work performance to Vorwald. Qobviously, the limted supervision of
tenporary enpl oyes does not involve a significant anount of Sinon's work tine
as Deputy derk-Treasurer. Moreover, Sinon's supervisory authority over

tenporary enployes is that of a | ead worker, rather than a supervisor.

When performng the duties of the Deputy O erk-Treasurer, Sinon does not
exercise any supervisory authority over the UWility Cderk, or any other
permanent City enploye. Thus, Sinon's duties as Deputy O erk-Treasurer do not
involve the exercise of the indicia of supervisory status in sufficient
conbination and degree so as to warrant the conclusion that Sinon is a
supervisory enploye within the meaning of the Minicipal Enploynment Relations
Act .

6/ Muskego- Norway School District, Dec. No. 10585-A (WERC, 12/91); Gty of
M I waukee, Dec. No. 6960 (WERC, 12/64).

7/ Cty of Lake Geneva, Dec. No. 18507 (WERC, 3/81); Lodi Jt. School
District No. 1, Dec. No. 16667 (WERC, 11/78).

8/ Cty of Madison (Public Library), Dec. No. 19906 (WERC, 9/82); School
District of Montello, Dec. No. 17829-B (VERC, 2/82).

-10-
No. 27180



As the City argues, in the absence of the O erk-Treasurer, Simon has the
right to exercise the supervisory authority of the derk-Treasurer, which
authority primarily involves the direction and the assignment of the Wility
Clerk and Sinon. However, Sinon's performance of the derk-Treasurer duties
does not involve a significant anount of Sinmon's work tine, nor does it involve
the exercise of any significant supervisory authority. Thus, we are satisfied
that Sinon's duties as acting Oerk-Treasurer do not involve the exercise of
the indicia of supervisory status in sufficient conbination and degree so as to
warrant the conclusion that Sinmobn is a supervisory enploye within the neaning
of the Municipal Enploynent Rel ations Act.

Manageri al Status

In the absence of a statutory definition of a "nmmnagerial" enploye, the
Conmi ssi on, through case |aw, has developed a definition of managerial status.
A nmanagerial enploye is one who participates in the formulation, determ nation
and inplenentation of managenent policy, or who has effective authority to
commt the enployer's resources. 9/ To vyield nmnagerial status, the
i nvol venent with the nunicipal enployer's policies nust be "at a relatively
high level of responsibility" 10/ and be "to a significant degree." 11/
Preparation of a budget, er se, is not sufficient to establish nanageri al
status. To confer managerial status, an individual's budget preparation duties
must involve allocation of resources in a manner which significantly affects

the nature and direction of the enployer's operations. 12/ Aut hority to
significantly affect the nature and direction of the nunicipal enployer's
operations includes, inter alia, authority to determne the follow ng: t he

kind and | evel of services to be provided; the kind and nunber of enployes to
be utilized in providing services; the kind and nunber of capital inprovenents
to be made; and the systens by which the services will be provided, including
the use of outside contractors. 13/

The record does not denonstrate that, in fulfilling her duties as the
Deputy  derk-Treasurer, Si non has parti ci pat ed in the fornulation,
determ nation, and inplenmentation of nanagement policy "at a relatively high
level of responsibility" and "to a significant degree." Nor has Sinon
significantly participated in the establishnment of any Gty budget. 14/

As the Cty argues, in fulfilling her duties as Deputy O erk-Treasurer,
Sinon collects nonies, prepares payroll, and monitors Gty accounts. The
9/ Kewaunee County v. WERC, 141 Ws.2d 347 (1987); Eau daire County V.

VWERC, 122 Ws.2d 363 (CtApp 1984); M Ilwaukee v. WERC, 71 Ws.2d 709
(1976); Door County, Dec. No. 14810 (WERC, 7/76).

10/ Cty of MIwaukee, Dec. No. 12035-A (VWERC, 2/74).

11/ Gty of MIwaukee, Dec. No. 11971 (WERC, 7/73).

12/ DePere Unified School District, Dec. No. 26572 (VERC, 8/90).

13/ Jackson County, Dec. No. 17828-B (WERC, 10/86).

14/ At hearing, Cderk - Treasurer Vorwald indicated that she was
pl anni ng changes whi ch woul d involve Sinmon in the physical managenent and
t he budget work. Sinon's status as a municipal enploye, however, is a
function her existing duties and cannot be determined on the basis of
future potential changes.
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Conm ssi on, however, considers these activities to be mnisterial, rather than
managerial, in nature.

As the City further argues, Sinon prepares vouchers for the di sbursenent
of City funds, prepares applications for Gty borrowi ng, and arranges for other
types of withdrawals and transfers of Gty funds. Each of these transactions,

however, requires approval by nenbers of the Gty Council. W are persuaded,
therefore, that it is the Gty Council, and not Sinmon, who has significant
authority to commt the Gty's resources. These duties of the Deputy O erk-

Treasurer are not managerial within the neaning of the Minicipal Enploynent
Rel ati ons Act.

As discussed earlier, we are not persuaded that Sinon's performance of

the derk - Treasurer's duties involves nore than a de mninms amunt of
Sinon's work tine. Thus, even assunming arguendo that the Terk - Treasurer
performs managerial duties, Sinon's duties as acting Cerk - Treasurer would

not involve significant participation in the fornulation, determnation and
i mpl enent ati on of managenent policy. Nor would the assunption of these duties
imbue Simon with significant authority to commit the Cdty's resources.
Accordingly, we are not persuaded that Sinon's duties as acting d erk-Treasurer
warrant the conclusion that Sinmon is a managerial enploye w thin the neaning of
t he Muni ci pal Enpl oynent Rel ati ons Act.

Confidential Status

For an enploye to be held confidential, the enploye nmust have access to,
knowl edge of, or participation in confidential matters relating to |abor

relations. 15/ For such information to be confidential, it nust (A) deal with
the enployer's strategy or position in collective bargaining, contract adm n-
istration, litigation or other simlar matters pertaining to |abor relations

and grievance handling between the bargaining representative and the enpl oyer;
and (B) be information which is not available to the bargaining representative
or its agents. 16/

Wile a de minims exposure to confidential materials is generally
i nsufficient grounds for exclusion of an enploye froma bargaining unit, 17/ we
have al so sought to protect an enployer's right to conduct its |abor relations
t hrough enpl oyes whose interests are aligned with those of managenent. 18/
Thus, notwithstanding the actual anpbunt of confidential work conducted, but
assum ng good faith on the part of the enployer, an enploye may be found to be
confidential where the person in question is the only one available to perform
legitimate confidential work, 19/ and, simlarly, where a nanagenment enploye
has significant labor relations responsibility, the clerical enploye assigned
as her or his secretary may be found to be confidential, even if the actual
amount of confidential work is not significant, where the confidential work
cannot be assigned to another enploye wthout undue disruption of the

15/ Price County, Dec. No. 11317-B (WERC, 9/89).
16/ Rock County, Dec. No. 8243-K (WERC, 9/91).

17/ Boul der Junction Joint School District, Dec. No. 24982 (WERC, 11/87).

18/  CESA Agency No. 9, Dec No. 23863-A (WERC, 12/86).

19/ Town of Grand Chute, Dec. No. 22934 (WERC, 9/85).
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enpl oyer' s organi zation. 20/

As the City argues, in fulfilling her duties as Deputy d erk-Treasurer,
Si non has access to enploye personnel files and nmaintains the Cty's personnel
manual . Inasmuch as the individual enploye has access to his/her personnel
file and the personnel nanual, the personnel files and nmanuals are not
confidenti al materials within the nmeaning of the Minicipal Enploynent
Rel ati ons Act.

Sinon does not receive or respond to enploye grievances and is not
consulted with respect to enploye grievances. On one occasion, Simon typed a
disciplinary letter for the Director of Public Wrks, which letter was given to
the affected enploye. Sinon has also typed letters for the Director of Public
Wor ks whi ch have offered or refused summer enploynment. Sinon has not perforned
any other work for the Director of Public Wrks involving collective bargaining
or personnel matter.

When the Cerk-Treasurer is unavail able, Sinon attends the neetings of
the Gty Council and takes the minutes of these neetings, including closed
sessions. None of these closed sessions have involved personnel or collective
bargai ning matters.

The Personnel Committee of the Gty Council is involved in collective
bargaining and other nmatters relating to labor relations, such as enploye
di sci pline. Sinon has never attended a closed session of the Personnel

Conmittee. GCenerally, mnutes of closed sessions, which nay include bargaining
proposal s, are sealed before they are brought to the derk-Treasurer's office.
These sealed mnutes, as well as all other mnutes, are filed by Sinon. Wile
Sinon has access to the mnutes of the closed sessions, she has never been
asked to go into these records.

Sinon has not attended bargai ning sessions between the Gty and any of

its collective bargaining units. Nor has Sinmon ever costed any Gty
bar gai ni ng proposal . On occasion, Sinon has provided the Personnel Committee
with information which was used in collective bargaining, i.e., copies of
col l ective bargai ning agreenents, payroll information and the costs of enploye
benefit prograns. It is not evident, however, that Sinmon has had any know edge
of the manner in which this information was used to develop strategy or
positions relating to collective bargaining, contract admi ni stration,
litigation, or other natters pertaining to confidential |abor relations
matters.

In performing her duties as Deputy-Oerk Treasurer and as acting d erk-
Treasurer, Sinon has a de mninms access to, know edge of, or participation in
confidential matters relating to labor relations. Accordingly, Sinon is not a
confidential enploye within the nmeaning of the Minicipal Enploynent Relations
Act .

Concl usi on

As discussed above, the Commission rejects the Cty's assertion that
Karen Sinmon, the individual occupying the position of Deputy d erk-Treasurer,
is a supervisory, nanagerial or confidential enploye. The Conmmi ssion has
concluded that the position of Deputy-Clerk Treasurer is a nmunicipal enploye
within the meaning of the Minicipal Enployment Relations Act. The Conmission

20/ Howard - Suam co School District, Dec. No. 22731-A (VWERC, 9/88).
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has included the position of Deputy-Cerk Treasurer in the collective

bargaining unit represented by the Union and has anended the bargaining unit
description to reflect the sane.

Dated at Madi son, Wsconsin this 27th day of February, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A. Henry Henpe /s/

A. Henry Henpe, Chairperson

Her man Torosian /s/
L Her man Tor osi an, Conmi ssi oner

Wlliam K  Strycker /s/
o WIlliam K Strycker, Conm ssioner

sh

H2543H. 01 -14-

No. 27180



