STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

NORTHWEST UNI TED EDUCATCRS,

Conpl ai nant,
: Case 31
VS. : No. 46214 ©MP-2516
: Deci sion No. 27215-B
ST. CRA X FALLS SCHOOL DI STRI CT,

Respondent .

Appear ances:

M. Aan D Mnson, Executive Director, Northwest United Educators,
appearing on behalf of the District, 16 Wst John Street, Rice
Lake, W sconsin 54868.

Wld, Rley, Prenn & Ricci, S.C, Attorneys at Law, 715 South Barstow,

Suite 111, P.O Box 1030, Eau daire, Wsconsin 54702-1030, by
M. Stephen L. Wl d, appearing on behalf of the Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

Nort hwest United Educators, hereafter NUE or Conplainant, filed a
conplaint with the Wsconsin Enploynent Relations Commssion, hereafter
Conmi ssion, on Septenmber 3, 1991, alleging that the St. Croix Falls School
District, hereafter District or Respondent, had conmtted prohibited practices
in violation of Wsconsin Statutes 111.70(3)(a)1, 3, and 4 when it unilaterally
changed the hours and conpensation of secretaries who were nenbers of the
bargaining wunit represented by NUE On March 30, 1992, the Conmi ssion
appoi nted Col een A Burns, an Exam ner on the Conmission's staff, to conduct a
hearing on the conplaint and to nmake and issue Findings of Fact, Conclusions of
Law and Order as provided in Sec. 111.70(4)(a) and 111.07, Stats. On April 29,
1992, the hearing was reschedul ed from May 14, 1992 to June 23, 1992. On April
20, 1992, Conplainant filed an anended conplaint alleging that the Respondent
had conmmitted prohibited practices when the District Administrator issued a
January 2, 1992 neno which wunilaterally changed the working conditions of
enpl oyes represented by the Conplai nant. Respondent filed its answer to the
original conplaint on April 24, 1992, and its answer to the anended conpl aint
on May 8, 1992. On June 22, 1992, the Respondent filed a Mtion to Dismss
Amended Conplaint alleging, inter alia, that the matters involving the January
2, 1992 neno should be deferred to grievance arbitration. Hearing on the
conplaint was held on June 23, 1992, in St. Coix Falls, Wsconsin. At
hearing, the Exami ner reserved ruling on Respondent's Mtion to Disnmiss Arended
Conplaint and allowed the parties to present evidence relevant to the
conplaint, the anended conplaint and Respondent's Mdtion to D smss Amended
Conpl ai nt . At hearing, Respondent waived its right to make any further
argument on its Mtion and Conplainant reserved the right to file a letter
brief in response to the notion. The parties further agreed that the Exam ner
should rule on the deferral issue prior to deciding the other issues raised in
t he Conpl aint. On June 30, 1992, Conplainant advised the Exam ner that it
would not be filing a brief in response to Respondent's Motion. By letter
dated July 1, 1992, the Exam ner advised the parties that she would rule on the
deferral issue after she had received the transcript. The transcript was
received on July 13, 1992 and the Exami ner's Order Denying Request to Defer to
Gievance Arbitration was issued on Septenber 10, 1992. Thereafter, the
parties filed witten briefs on the nerits of the Conplaint which were filed by
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Novenber 18, 1992. The Exami ner, having considered the evidence and arguments
of counsel and being fully advised in the premses, nakes and files the
foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Nort hwest United Educators, hereafter NUE or Conplainant, is a
| abor organi zation and has offices |located at 16 West John Street, Rice Lake
W sconsi n 54868.

2. St. Croix Falls School District, hereafter District or Respondent,
is a municipal enployer and has offices located at 650 E. Louisiana St.
St. Croix Falls, Wsconsin 54024.

3. On February 14, 1989, the Wsconsin Enpl oyment Rel ati ons Commi ssi on
i ssued Decision No. 25831 in which it certified NUE as the exclusive collective
bargai ning representative for a collective bargaining unit consisting of all
regular full-tine and regular part-tine non-professional enployes of the
District, excluding professional, confidential, supervisory and manageria
enpl oyes. On March 6, 1991, the Wsconsin Enploynent Relations Conm ssion
i ssued Decision No. 26811 in which it concluded that an inpasse, within the
neaning of Sec. 111.70(4)(cm6 of the Minicipal Enploynent Relations Act,
existed between NUE and the District with respect to negotiations |eading
toward an initial collective bargaining agreement and ordered the parties to
interest arbitration on their initial collective bargaining agreenent. Wi | e
portions of the final offers submtted to the interest arbitrator were
identical, the parties did not have any agreenent to inplenment any tentative
agreenents or portions of the final offers prior to the issuance of the
interest arbitration award. The initial collective bargaining agreenent
between the parties was determ ned by the Novenber 4, 1991 interest arbitration
award of Arbitrator John Flagler. The initial collective bargaining agreenent,
by its terns, was effective from February 14, 1989 through June 30, 1991. The
parties did not have any agreement to extend the initial collective bargaining
agreenent past June 30, 1991. The parties' initial collective bargaining
agreenment contai ned the foll owi ng | anguage:

ARTI CLE IV - MANAGEMENT RI GHTS

The Board, on its own behalf, hereby retains and
reserves unto itself, without limtations, all powers,
rights, aut hority, duties and responsibilities
conferred upon and vested in it by applicable rules and
regulations to establish the franework of schoo
policies and proj ects i ncl udi ng, but wi t hout
[imtations because of enuneration, the right:

1. To the executive nmanagenment and admnistrative
control of the school systemand its properties,
programs, and activities.

2. To enploy and reenploy all personnel and
subject to the provisions of Jlaw or State
Departrment of Public Instruction regulations,
determine their qualifications and conditions of
enmpl oynent, or their dismssal or denotion
their pronotion, and their work assignnment.

3. To subcontract services provided it does not
result in the layoff or the reduction in hours
of any current enpl oyees.

4. The parties hereto recognize that the Board is
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legally charged with the responsibility of, and
the legal right to, the establishnment and
enactment of policies governing the operation of
the school district.

5. To determine the nanagenent organization of the
district and the selection of persons for
appoi nt ment to  supervisory and nmanagenent
positi ons.

6. To determine the size of the working force, the
al l ocation and assignnent of work to enployees,
the determination of policies affecting the
selection of enployees and establishnment of
quality standards and judgnent of enployee
per f or mance.

7. To create, conbi ne, nodi fy, or elimnate
positions deenmed necessary by the Board.

8. To establish reasonable work rul es and schedul es
of work.

9. Take what ever reasonabl e action t hat is

necessary to carry out the functions of the
district in situations of energency.

Except as linmted by this Agreenent, the Board shall
continue to have the right to contract or subcontract
for work. The exercise of the foregoing powers,
rights, authority, duties and responsibilities by the
Board, the adoption of policies, rules, and regul ati ons
and practices in furtherance thereof, and the use of
judgnment and discretion in connection therewith shall
be limted only by specific and express ternms of this
Agr eenent .

Foregoing rights shall be subject to the laws of the
State of Wsconsin and the Constitution of the United
St ates of America

ARTI CLE | X - EMPLOYEE DI SCI PLI NE

B. No enployee shall be disciplined or reduced in
conpensation wthout just cause nor after the
conpletion of the probationary period, reduced
in rank, discharged, or suspended w thout just
cause.

ARTI CLE XI'I - LAYCFF AND RECALL

A | f necessary to decrease the nunber of
enpl oyees, the Board may lay off, in whole or in
part, the necessary nunber within a departnent
but only in inverse order of an enployee's
seniority wi thin t he depart nent unl ess
vol unt eers are recei ved or unl ess t he
qualifications of the position, e.g. handicap
ai de, mechanic, or bookkeeper, require someone
other than the Ileast senior enployee in the
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departnent to be laid off.

ARTICLE Xl I - LEAVES CF ABSENCE

Sick |l eave shall be granted at the rate of
one day per nonth (9 days for school -year
enpl oyees), cunulative to 84. An enpl oyee
beginning his enploynent in the district
shall report to one day of work to qualify
for sick |eave. Al sick leave wll be
accredited to each enployee the first day
of school or the first day they report to
wor k. Any disability paynents received
under the Workmans Conpensation Act nmay be
endorsed over to the Board by the enpl oyee

and the enployee shall in lieu thereof
receive si ck | eave. (Sick | eave
accunmulated by current enployees as of
2/ 14/ 89 shal | be credited to t he

enpl oyees' individual sick |eave accounts.
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ARTI CLE XXV - ENTI RE MEMORANDUM COF AGREEMENT

This Agreenment, reached as a result of
col l ective bargaining, represents the full
and conpl ete agr eenent bet ween t he
parti es, and supersedes all pr evi ous
agreenents between the parties. Any
suppl emental anendnents to this Agreenent
or past practices shall not be binding on
either party unless executed in witing by
the parties hereto. Wi ver or any breach
of this Agreement by either party shall
not constitute a waiver of any future
breach of this Agreenent.

The final offers subnmitted to Interest Arbitrator Flagler each contained a
Managenent Rights clause and an Enployee Discipline clause. Wiile the two
Managenment Rights clauses differed only with respect to the subcontracting
| anguage contained in Item3 of Article 1V, the Enployee Discipline clauses did
not share an identity of |anguage. For exanple, the District's Enployee
Di scipline clause provided that "no enployee shall be discharged or suspended
wi thout just cause", while NUE s Enployee Discipline clause provided that "no
enpl oyee shall be disciplined or reduced in conpensation wthout just cause".
The |anguage contained in Article Xl I, Layoff and Recall, and Article XXV,
Entire Menorandum of Agreenent, were contained in the Stipulation of Tentative
Agreements which were submitted to Interest Arbitrator Flagler.

4. Fred Johnson has been the District Admi nistrator for nine years.
From the tine that Johnson began his tenure as District Adnministrator until
1988, District Principles had the responsibility to call in substitute teachers

as needed by the District. From 1988 to the beginning of the 1991-92 school
year, District staff have been directed to tel ephone District Secretaries Judy
Westlund and Kelly Anderson at their hones, prior to the start of the school
day, to report absences. Wile at hone, the two secretaries secured
substitutes for enployes who had reported an absence by tel ephoning substitutes
who appeared on the substitute list. Westl und was responsible for securing
substitutes for Grades 9 through 12 and Anderson was responsible for securing
substitutes for Gades Kindergarten through 8. In exchange for receiving
tel ephone calls and securing substitutes while at their hone, the secretaries
received forty-five hours of paid leave at the end of each school vyear.
Westl und and Anderson began their school work day at 7:30 or 7:45 a.m NUE
Representative A an Manson sent District Adm nistrator Johnson the follow ng
letter, dated July 18, 1991:

RE: Unilateral Change in Secretary Wages and Working Conditions
Dear M. Johnson:

It has conme to the attention of NUE that you have inforned two
secretaries they are to nodify their work schedule with the start
of the 1991-92 school vyear. The nodification is that they are
instructed not to take calls at home nor to nake calls for securing
substitutes and that as a result they will receive five days |ess
conpensati on. The work apparently is being assigned to another

enpl oye.

Pl ease be advised that such a wunilateral change in wages and
working conditions is prohibited under Wsconsin Statute 111.70 as
it applies to the tine during which the parties are negotiating for
their initial collective bargaining agreemnent. Furt hernore, both
final offers provide substantial protection for the two secretaries
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i nvol ved with respect to such a reduction in work and conpensati on.

NUE believes that the unilateral change by the enployer at this
time is a prohibited practice under Wsconsin Statute 111.70. And
NUE believes that, regardless of which final offer is selected,
such a change would be a violation of the terns of the resulting
contract.

Pl ease | et ne know what the position of the District is relative to
this issue. Specifically, has the District directed secretaries
Westlund and Anderson to change their working schedule for the
1991-92 year and indicated to them that they will be reduced in
conpensation by five days pay? Has the work they have been doing
in securing substitutes been reassigned to another enployee? |If
so, what other enployee is to be doing that work, and has the
addi tional worked (sic) resulted in additional hours or a change of
hours for that enpl oyee?

A witten response to this inquiry and request would be greatly
appreciated, even though we have recently talked about this by
phone. NUE reserves the right to file a prohibited practice
conplaint and/or a grievance on behalf of these individuals should
the District not provide them with appropriate equal working
conditions and wages under the ternms of Wsconsin Statute 111.70
and the pendi ng agreenent.

At the start of the 1991-92 school year, G ndy Larson, who had previously
worked as an Educational Aide at the District's mddle school, assunmed a newy
created secretarial position in the District's central office. Larson, who
began work at 6:00 a.m, had the responsibility to receive absence reports from
District enployes and to secure substitutes for the absent enployes. The
District Admnistrator had a discussion with Larson about changing her hours
and there was agreenent. As a result of this assignhnent to Larson, Westlund
and Anderson no longer received absence report calls at hone or secured
substitutes from hone and no | onger received the forty-five hours of paid |eave
at the end of the school year. At all tines nmaterial hereto, Larson, Anderson,
and Westlund have been menbers of the collective bargaining unit represented by

NUE. The District Adnministrator, in consultation wth other District

admnistrative staff, created the new secretarial position at the District's
central office. Prior to the creation of the new secretarial position, the
main switchboard had been in another secretary's office, which caused a
disruption for this secretary. Wth the creation of the new secretarial

position, the tel ephone calls were received in the District's central office by
Larson, the enploye occupying the new secretarial position. The new

secretarial position was created for the purpose of streanlining business
operations and avoiding disruption of the other secretary's work activity.
Havi ng only one secretary handle the absence reports and substitute procurenent
avoided duplicate calls to substitutes. In creating the new secretari al
position, the District provided the public wth access to information
concerning District activities, including information on school closings, or
ot her decisions involving inclement weather, prior to the start of the school
day. The duties of receiving enploye absence reports and securing substitute
enpl oyes are fairly within the scope of responsibilities applicable to the kind
of work perforned by secretarial enployes represented by NUE

5. In a letter to District Admnistrator Johnson, dated Decenber 16,
1991, NUE Representative Manson identified Fourteen Itens which he believed to
be at issue with respect to the inplenentation of the collective bargaining
agreenment whi ch had been the subject of Arbitrator Flagler's Award and proposed
a resolution for each of these issues. In a letter dated Decenber 30, 1991,
Adm ni strator Johnson advi sed NUE Representative Manson that the District would
agree to inplenent the proposed resolution in nine of the Fourteen I|tens.

- 6- No. 27215-B



6. In a letter dated January 22, 1992, identified as "RE: Gievances
I nvol ving the 1989-90 NUE ESP Contract", NUE Representative Manson, referencing
District Adm nistrator Johnson's letter of Decenber 30, 1991, advised District
Adm ni strator Johnson that it appeared that nine of the Fourteen Itens
addressed in his letter of Decenber 16, 1991 had been resolved. NUE
Representati ve Manson also notified the District that his letter of January 22,
1992 was to be considered a grievance on the five items in his letter of
Decenber 16, 1991 which renmai ned unresolved, as well as on an issue involving
bus driver conpensati on.

7. On January 2, 1992, District Admnistrator Johnson issued the
fol | owi ng:

TO E. S. P. MEMBERS
FROM Fred Johnson
RE: Contract | nplenentation

As the new contract is inplenented, it is necessary to have
everyone operating under the sane working conditions. | am sure
that future communications of this nature may be necessary to
clarify other itens. Thanks in advance for your cooperation to the
follow ng itens:

1. Pl ease punch in and out at the contracted
times so your tinme card reflects actual
wor ki ng hours.

2. Punch out and in for all breaks that take
you away fromthe buil di ng.
3. Conplete the pink request form (copy

attached) for time beyond the regular work
day at |east three days in advance.
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4. Any conpensatory time that is accunul ated
to date nust be used prior to
June 30, 1992.

5. Any conpensatory tinme that may be granted
in the future nmust be used within the next
payrol | period.

6. Al |leave requests will be granted in one-
hal f day m ninuns. Please conplete a blue
form (copy enclosed) in advance of the

| eave.
7. Lunch breaks, when part of the work day,
will be for a thirty mnute period and

must be schedul ed with your supervisor.

A copy of the January 2, 1992 neno was also sent to NUE Representative Manson.
The January 2, 1992 neno was drafted by District Admnistrator Johnson in
consultation wth other District admnistrators. Carolie GQubasta, the
District's Bookkeeper and Administrative Secretary, maintains the District's
sick |l eave records. Before the issuance of the January 2, 1992 neno, enployes
represented by NUE were able to use sick leave in increnents of one hour and if
an enpl oye becane sick during the day, the enploye was charged sick |eave only
for the anpbunt of tine lost. Since the issuance of the January 2, 1992 nenv,
enpl oyes represented by NUE have been required to use sick leave in one-half
day m ni nuns.

8. The parties nmet on January 14, 1992 for the purpose of exchanging
initial witten proposals on the collective bargai ni ng agreenent to succeed the
parties' initial collective bargaining agreenent. The initial witten
proposal s submitted by NUE contained a proposal on overtinme, i.e., to add the
following sentence to Article XI - Wrk Schedule: "All non-enmergency overtine
shall be schedul ed by mutual consent." The initial witten proposals submtted
by NUE did not contain any proposal on the adm nistration of sick |eave, nor
did the witten proposals contain any other type of sick |leave proposal. 1In a
letter to District Admnistrator Johnson, dated March 5, 1992, identified as
"RE: Overtime, Leave Requests, and Uniforms", NUE Representative Mnson stated
as follows:

During the past two nonths NUE and the District have
had various conmmunications on the above topics.

I ncl uded i n those conmuni cations have been your meno of
January 2, 1992 to ESP nenbers and dialogue at the
bargai ning table on January 14 and February 6.

The purpose of this letter is to clarify the position
of the District on the above itens. NUE reserves the
right to file a grievance on the position taken by the
District on these items, if in so clarifying its
position, it becones apparent that the D strict's
procedures wll be in violation of the collective
bar gai ni ng agreenment. Mrreover, NUE reserves the right
to file a conplaint of prohibited practice against the
District based on the District's apparent unilateral
charge in mandatory subjects of bargaining. After you
reply to this letter, NUEwill determine if a grievance
or grievances, and/or a conplaint should be initiated.

Wth respect to the January 2 neno, it indicates that
enpl oyees are to "conplete the pink request form (copy
attached) for tine beyond the regular workday at | east
three days in advance." NUE has the follow ng
guesti ons: Does this condition apply equally to the
enployer as well as the enployee; that is, nust the
District notify an enployee at least three days in

- 8- No. 27215-B



advance that the enployee will be asked to work beyond
their regular workday? Furthernore, under what
circunstances, if any, mght an enpl oyee expect to have
an overtinme request approved on the day that the
overtine is to be put in; that is, can an enpl oyee ask
his or her imedi ate supervisor for permssion to work
extra hours on a particular day? Finally, does this
represent a change from what was in place before
1/2/92, and, if so, howis it different?

Your January 2 meno also states: "Al'l |eave requests
will be granted in one-half day mninmuns. Pl ease
conplete a blue form (copy enclosed) in advance of the
leave.” NUE has the followi ng questions with respect
to this conmunication: If an enployee, who is
scheduled to work until 4:00 p.m, becones ill on the

job at 3:00 p.m, does this nmean that the enployee will
be charged for half a day of sick leave if they |eave
work at 3:00 p.m? Furthernore, does this nmean that if
an enployee has a nedical appointnent scheduled for
3:30 p.m on a day in which the enployee is schedul ed

to work wuntil 4:00 p.m that the enployee wll be
charged with half a day of sick leave if they work
until 3:15 p.m of that day? Again, does this

represent a change from what was in place prior to
1/2/92, and, if so, howis it different.

Wth respect to this leave request item please be
advised that NUE is of the opinion that Article |IX of
the NUE St. Coix Falls ESP contract requires the
enployer to have just cause before reducing an
enpl oyee's conpensation, and that NUE believes that
accurmul ated sick leave is a form of conpensation, and
further that should an enployee becone ill in the
m ddl e of the afternoon and go home that it would be a
violation of this just cause standard for the enpl oyer
to charge the sick l|eave account of the ill enployee
with nore time than the enployee actually took off.
NUE is reserving its right to file a grievance on this
matter pendi ng any conplaint by any enployee. To date
NUE is unaware that any enpl oyees have been reduced in
conpensation by District application of this item and
therefore NUE believes that it can file a grievance
when, and if, such an occurrence takes pl ace.

The third topic above is the uniform all owance. It is
the position of NUE that Article |X prohibits the
District from reducing the conpensation of enployees
without just <cause, and that the failure of the
District to continue to provide wuniforms to its
custodians will, when it occurs, constitute an
i nappropriate reduction in conpensation. Ther ef or e,
NUE is putting the District on notice that should it
follow through on its statenment (made at the bargaining
table) that it had no intention of continuing paynents
for custodian uniforns, then NUE will file a grievance
at that time, since NUE believes the violation of the
just cause standard will be occurring at that tine.

Wth respect to this topic, would you please wite ne
as to the details of the manner in which the District
has been providing uniforns to the custodi ans. For
exanple, NUE has been told that the custodians were
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provided with uniforms once a year, but it is not clear
as to how new enpl oyees are treated, nor to the extent
of the expenditures per custodian for the uniforms.
Pl ease provide the details of the past practice in this
natter.

If you have any questions, please feel free to contact
nme at the NUE office.

The record does not establish the content of the dial ogue which occurred at the
bargai ning table on January 14 and February 6. Nor does the record establish
that either party nmade a bargaining proposal on the change in sick |eave
policy, or on any other aspect of sick leave during the negotiation of the

agreenent to succeed the initial collective bargaining agreenent. The change
in the sick leave policy involved a dispute which was subject to the interest
arbitration procedures set forth in Sec. 111.70(4)(cn), Stats. 1In a letter to

District Adm nistrator Johnson, dated April 7, 1992, NUE Representative Manson
stated the foll ow ng:

RE: Overtine, Leave Requests, and Uniforns
Dear M. Johnson,

NUE has not yet received any reply to its 3/5/92 letter to you on
t he above subjects.

Wuld you please reply to the questions raised in that earlier
letter. I am enclosing a copy of the original letter for your
conveni ence.

In a letter dated April 17, 1992, District Administrator Johnson advised NUE
Representati ve Manson of the follow ng:
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In the initial offer of the NUE for 1991-94 St. Coix Falls ESP
Contract, item #4 addressed uniforns and item #9 addressed
overtine. It seens to ne that it is not necessary to clarify the
District's position on these itens in that you have chose (sic) to
bargain said itens and/or included themin your final offer.

Further, the issue on |eave requests was known by bargaining unit
menbers on January 2, 1992, and yourself on January 14, 1992. | f
the January 2, 1992 nmenp was a problem it seens that you shoul d
have continued dialogue at the bargaining table and/or included
sanme as part of your initial offer.

Pl ease also refer to Article XXV...."Any suppl emental anendnents to
this Agreenent or past practices shall not be binding on either
party unless executed in witing by the parties hereto."

9. On Septenber 3, 1991, NUE filed a conplaint with the Wsconsin
Enpl oynent Rel ations Conmmi ssion, hereafter Comm ssion, in which NUE alleges
that the District had conmitted prohibited practices in violation of Sec.
111.70(3)(a)1l, 3, and 4 by unilaterally changing the hours and conpensation of
secretaries who were nenbers of the bargaining unit represented by NUE On
April 16, 1992, NUE filed an anendnent to its conplaint which alleges that the
District committed additional prohibited practices when it issued the meno
dated January 2, 1992, thereby unilaterally changing the working conditions of
menbers of the bargaining unit represented by NUE. By the time of hearing on
the instant conplaint, June 23, 1992, the parties had subnmitted final offers
for interest arbitration on the agreement to succeed the initial collective
bar gai ni ng agreenent which had expired on June 30, 1991.

10. Neither District Admnistrator Johnson, nor any other District
representative, contacted any NUE representative to discuss the decision to
create a new secretarial position at the District's central office prior to
i mpl emrenting the decision to create the new secretarial position. Nor did any
District representative contact any NUE representative to discuss the decision
to reassign the absence reporting work and the substitute procurenment work from
Judy Westlund and Kelly Anderson to the new secretarial position at the
District's central office prior to inplenenting the reassi gnnent.

11. Neither District Administrator Johnson, nor any other District
Representative, contacted any NUE representative to discuss the sick |eave and
overtine procedures set forth in District Admnistrator Johnson's nemp of
January 2, 1992 prior to issuing the neno of January 2, 1992, which inplenented
the | eave procedures set forth in the meno of January 2, 1992.

12. Conpl ai nant has not been shown to have made a request to bargain
over the inpact of Respondent's decision to create a new secretarial position
in the District's central office on the wages, hours and working conditions of
enpl oyes represented by Conpl ai nant. Conpl ai nant has not been shown to have
made a request to bargain over the inpact of Respondent's decision to reassign
the duties of receiving enploye absence reports and procuring substitute
enpl oyes from Judy Westlund and Kelly Anderson to the newy created secretari al
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position in the District's central office on the wages, hours and working
condi tions of enployes represented by Conpl ai nant.

13. Respondent's decision to create the new secretarial position in the
District's central office at the beginning of the 1991-92 school year and
Respondent's decision to reassign the duties of receiving enploye absence
reports and procuring substitute enpl oyes from Judy Westlund and Kelly Anderson
to the new secretarial position are nmatters which are prinmarily related to
educational policy, school managenent and operation, as well as to the
managenent and direction of the school system

14. Sick | eave and the change in the usage of sick |eave inplenented by
the District Administrator's meno of January 2, 1992 are natters which are
primarily related to the wages, hours and working conditions of enployes
represented by NUE.

Based upon the above Findings of Fact, the Exam ner makes the follow ng

CONCLUSI ONS OF LAW

1. Conplainant is a labor organization within the meaning of Sec.
111.70(1) (h), Stats.

2. Respondent is a nunicipal enployer within the neaning of Sec.
111.70(1)(j), Stats.

3. Respondent's decision to create a new secretarial position in the
District's central office at the beginning of the 1991-92 school year is a
per m ssi ve subject of bargaining which could be unilaterally inplenented by the
Respondent .

4. Respondent's decision to reassign the duties of receiving enploye
absence reports and procuring substitute enployes from Judy Westlund and Kelly
Anderson to the newy created secretarial position in the District's central
office is a permssive subject of bargaining which could be wunilaterally
i mpl enent ed by t he Respondent.

5. Respondent has not been shown to have committed prohibited
practices within the meaning of Secs. 111.70(3)(a)1, 2, 3, or 4, Stats., by its
conduct in creating the new secretarial position in the District's central
of fice and reassigning the duties of receiving enpl oye absence report calls and
procuring substitute enployes from Judy Westlund and Kelly Anderson to the
new y created secretarial position.

6. Prior to the issuance of the District Admnistrator's neno of
January 2, 1992, the status quo on sick |eave usage was that enployes
represented by Conplainant were pernmitted to use sick leave in increnments of
one hour and if such an enploye becanme ill during the work day, the enploye was
charged sick leave only for the tine |ost from work.

7. By issuing the meno of January 2, 1992, which inplenented a sick
| eave policy which requires enployes represented by Conplainant to use sick
leave in one-half day mnimms, Respondent unilaterally changed the status quo
on a mandat ory subject of bargai ni ng.

8. By unilaterally changing a sick leave policy which is a nandatory
subj ect of bargaining during a contract hiatus period, wthout a valid defense,
Respondent has commtted prohibited practices wit hin the neani ng of Sec.
111.70(3)(a)4, Stats., and, derivatively, wthin the neaning of Sec.
111.70(3)(a) 1, Stats.

9. Respondent has not been shown to have conmtted an independent
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violation of Sec. 111.70(3)(a)l, Stats., and Respondent has not been shown to
have committed prohibited practices within the neaning of Sec. 111.70(3)(a)2 or
3, Stats., by its conduct in unilaterally changing the sick |eave policy.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Exam ner nakes and issues the follow ng

ORDER 2/
I T 1S HEREBY ORDERED THAT:

1. Those portions of the conplaint and anended conplaint which allege
that Respondent violated Secs. 111.70(3)(a)l, 2, 3 and 4, Stats., with regard
to Respondent's conduct in creating the new secretarial position in the
District's central office at the start of the 1991-92 school year and in
reassi gning duties from Judy Westlund and Kelly Anderson to the new secretari al
position are hereby di sn ssed.

2. Those portions of the conplaint and amended conpl aint which allege
that Respondent committed an independent violation of Sec. 111.70(3)(a)l,
Stats., and which allege that Respondent violated Secs. 111.70(3)(a)2 and 3,
Stats., when Respondent unilaterally changed the District's |eave policy on
January 2, 1992 are hereby di sm ssed.

3. Respondent St. Croix Falls School District, its officers and
agents, shall inmediately cease and desist fromviolating its duty to bargain
under the Minicipal Enployment Relations Act by unilaterally changing the sick
| eave policy affecting enployes in the bargaining unit represented by
Conpl ai nant Northwest United Educators by requiring such enployes to use sick
| eave in one-half day m ni nuns.

4. Respondent St. Croix Falls School District, its officers and
agents, shall imrediately take the following affirmative action which the
Examiner finds wll effectuate the purpose of the Minicipal Enploynent

Rel ati ons Act:

(a) Make whole all of those enployes in the

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a comm ssioner or exam ner to nake
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmssioner or examiner may file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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(b)

bargaining unit represented by Conplainant who
have been affected by the unilateral change in
the sick leave policy by restoring to these
bargaining unit enployes all of the sick |eave
lost as a result of the Respondent's unil ateral
change in the sick leave policy which required
bar gai ni ng unit enpl oyes represent ed by
Conplainant to use sick leave in one-half day
m ninuns; and inmmediately restore the status quo
ante of pernitting bargaining unit enployes
represented by the Conplainant to use sick |eave
in one hour increments and of charging such
enpl oyes who becone ill at work for actual tine
[ ost from work.

Notify all of its enployes in the bargaining
unit represented by the Conplainant by posting,
in conspicuous places in its place of business
where such enployes are enployed, copies of the
notice attached hereto and marked "Appendix A".
The notice shall be signed by the District
Adm nistrator and shall be posted inmediately
upon receipt of a copy of this Oder and shall
remain posted for thirty (30) days thereafter.

Reasonabl e steps shall be taken to ensure that
said notices are not altered, defaced or covered
by ot her material.

-14-

No. 27215-B



(c) Notify the Wsconsin Enpl oyment Rel ati ons
Conmmission, in witing, within twenty (20) days
following the date of the Oder, as to what
steps have been taken to conply herewth.

Dated at Madi son, Wsconsin, this 19th day of January, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Col een A. Burns, Exam ner
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" APPENDI X A"
NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Wsconsin Minicipal Enploynent
Rel ati ons Act, we hereby notify our enployes that:

1. WE WLL inmediately reinstate the sick
| eave policy of permitting enployes in the
bar gai ni ng unit of non- pr of essi onal

enpl oyes represented by Northwest United
Educators to use sick leave in one hour
increments and of charging such enployes
who beconme ill at work only for actual
tinme lost from work and restore to those
enpl oyes all of the sick |eave which they
were required to use under the sick |eave
policy of requiring enployes to use sick
| eave in one-half day mninmns, but which
they would not have been required to use
under the sick leave policy of permtting
such enployes to use sick leave in one
hour increments and of charging such
enpl oyes who becone ill at work only for
actual time |ost from work.

2. VWE WLL NOT commt wunlawful wunilateral
changes in the sick leave policy affecting
enpl oyes in t he non- pr of essi onal

bargaining unit represented by Northwest
Uni ted Educators.

3. VWE WLL NOT in any other or related manner
interfere with the rights of our enployes,
pur suant to the provi si ons of t he
Muni ci pal Enpl oynent Rel ati ons Act.

District Adm nistrator,
St. Croix Falls School District

THI'S NOTI CE MUST REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE HERECF AND
MJST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL

ST. CRO X FALLS SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS CF THE PARTI ES
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NUE

Until Novenber 4, 1991, the date of the interest arbitration award which
determined the terns and conditions of the parties initial contract, the
District was statutorily required to maintain the status quo on wages, hours
and working conditions. There was no agreenent between the parties to
i mpl ement any of the stipulations or any portions of the final offers. Thus,
the District cannot rely on the Managenent Rights provisions contained in the
final offers to validate changes to the status quo.

Contrary to the argunent of the District, the changes were not
reasonable. Not only did the changes result in the reduction of enploye
conpensation and hours, but the changes conflicted with portions of the

contract governing layoff and recall, as well as enploye discipline. Despite
the District's argunent to the contrary, the District did not have an unlimted
wai ver from NUE to change secretary hours and conpensation. The District

violated Wsconsin Statute 111.70 by refusing to negotiate with NUE in good
faith when it negotiated individually with the three secretaries regarding
changes in their wages, hours, and working conditions.

Wth the issuance of the Novenber 4th interest arbitration decision, the
parties had a settled collective bargaining agreenent. However, since the
col l ective bargaining agreenent was effective from February 14, 1989 through
June 30, 1991, the parties were imediately in a hiatus period. Until the
parties had agreed upon the terms and conditions of the successor agreenent,
the District was required to nmaintain the status quo which was generated by the
initial collective bargai ning agreemnent. The District's unilateral action to
change the basis for allocating leave by requiring that sick |eave and other
| eaves be used in one-half day mninmm anounts, during a period of tine in
whi ch negotiations for the successor agreement were in progress, and w thout
discussing with or obtaining consent from NUE, violated the District's
statutory duty to nmintain the status quo.

NUE does not dispute that the District has a right to nake reasonable
changes in the work rules governing enployes. However, in the present case,
the District's changes were not reasonable. The secretaries suffered an annual
45 hour reduction in conpensation and the unilaterally established sick |eave
policy provided for a nore rapid depletion of sick |eave which was based upon
an artificial use of sick leave. The District cannot, in the nane of business
efficiency, ignore established protected rights of enployes or the existence of
a union which is able to litigate to enforce those rights. The District's
acknow edged refusal to deal with NUE on these significant natters was an
attenpt to discourage enployes from menbership in the newy formed |[abor
organi zati on.

The District has violated Wsconsin Statutes 111.70(3)(a)(1) by coercing
i ndi vi dual nunicipal enployes into changes in their wages, hours and working
conditions and without dealing with NUE, the representative of those enpl oyes.
The District has violated Sec. 111.70(3)(a)(2) by disregarding NUE and making
significant changes in the wages, hours and working conditions of enployes at
one of the nost sensitive tines in the establishnent of |abor relations between
NUE and the District, thereby, discouraging enployes from belonging to the
recently certified union. The District has violated Sec. 111.70(3)(a)(4) by
its direct refusal to bargain collectively with NUE and by wunilaterally
determ ning changes in the wages, hours and working conditions of represented
enpl oyes and, thereafter, inplenenting the changes without consultation with or
consent from NUE, the certified bargaining agent. As a renmedy for this
statutory violation, the District should be ordered to reinstate the working
conditions which existed prior to its inproper actions and to nake whole all
enpl oyes who suffered any loss as a result of the District's unlawful conduct.
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DI STRI CT

At the time of the reassignnent of secretarial tasks, there was no
col l ective bargaining agreenent in effect. However, the final offers of each
party contai ned a Managenent Ri ghts provision which differed on a single issue,
i.e., the subcontracting |anguage, which |anguage is not an issue in the
present case. The |anguage which was identical in both final offers provided
the District with the right to determ ne enploye work assignnents, to determ ne
the allocation of work, to nodify positions as deened necessary by the Board,
and to establish reasonable work rules and schedul es of work. Clearly, the
| anguage contained in the Managenment Rights clause provides the District with
the right to reassign the secretarial duties.

Gven the identity of |anguage contained in the Managenent R ghts cl ause
of the final offers, the D strict had bargained the right to make the
reassi gnnent of the secretarial duties. Even if there were no expressly
negoti ated contract |anguage, it has long been established that managenent
retains the right to direct the working forces and assign the work.

Under the reassignnent, only one enploye began work early. The use of
only one enploye avoided duplicate calls to a substitute. There was also the
benefit of having an enploye at the school who could receive calls from
faculty, students and parents regarding school cancelation or delay of the
start of the school day. The District's actions were for valid business
reasons and were within the scope of the District's rights.

The District's conduct did not contain a threat of reprisal or a promse
of benefit which would interfere with a protected enploye right. The record
clearly establishes that the reassignment decision resulted fromthe District's
desire to streanline operations and was not notivated, in any part, by anti-
union animus. Nor was there any discrinmnation on the part of the District.

After the decision was nmade to reassign the secretarial work, NUE
Executive Director Mnson telephoned District Admnistrator Fred Johnson to
informhimthat, if a change in the secretary's assignnment occurred without the

consent of NUE, then NUE woul d pursue a potential violation of the statute. In
response, District Admnistrator Johnson advised M. Manson that the District
woul d make the assignnent change. |In a prior decision, the Exam ner has stated

that it is not a violation of Sec. 111.70(3)(a)l for a representative of a
muni ci pal enployer to advise a representative of nunicipal enployes of the
District's legal rights. District Admnistrator Johnson's remarks to M.
Manson were not made for the purpose of interfering with, restraining or
coercing enployes in the exercise of their rights, but rather, were nade for
the purpose of informing the NUE representative that, in the District's
opinion, the District did not have a duty to bargain the reassi gnnment deci sion.

The Conmi ssion has recogni zed that, during contract hiatus periods, there
is a dynamic status quo standard applicable to both benefits and conditions of
enpl oyment.  The dynamic status quo standard is particularly applicable where,
as here, the parties had negotiated agreed upon nanagenent rights |anguage
whi ch reserved nanagerial rights. Anot her Exami ner has found that where an
enpl oyer negotiated in good faith and acted properly in identifying an inpasse,
it was permtted to inplenment its final offer when the disputed item was not
subject to interest arbitration. The District contends that there was an
i npasse; that there was a waiver; and that there was a necessity to take
actions when they were taken.

The enploye discipline language cited by NUE, unlike the Managenent
Ri ghts language relied upon by the District, was not contained in both final

of fers. Even if it had been agreed upon, neither the enploye discipline
| anguage, nor the layoff and recall |anguage, prohibits the District from
nmaki ng reassi gnnents. Clearly this language relates to disciplinary actions
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taken by the District.

The record is devoid of any evidence that anti-union aninus was a factor
in the decision to issue the January 2, 1992 nmeno. The purpose of the nenp was
to provide supervisors with directions on how to inplement the collective
bargai ning agreenent in a uniform manner. The nenop was issued consistent with
t he Managenment Rights clause of the contract, which in turn was consistent with
the inplicit reservation, by nanagenent, of the right to run the enterprise.

NUE did not present any evidence to establish that the January 2, 1992
menmo was intended to inpair the free exercise of protected rights. Nor did NUE
present evidence establishing that the nenmorandum contained a threat of
reprisal or a pronmise of benefit which interfered with the enploye's protected
rights.

After the interest arbitration award was issued, it had to be
i mpl enent ed. By sending the neno to all bargaining unit nenbers, with a copy
to the NUE's Executive Director, the District gave notice that it was uniformy
applying the Ilanguage across all departnents, which notice effectively
repudi ated any contrary past practices. The District properly notified NUE
that it intended to discontinue any conflicting departnental practices
regarding overtine and sick |eave. O significance in this regard, is the
| anguage contained in Article XXV, Entire Menorandum of Agreenent.

NUE and the District exchanged several conmunications regarding overtine
and | eave requests during the two precedi ng nonths and di scussed NUE' s concerns

at the bargaining table on January 14 and February 6. In negotiating the new
contract, NUE did seek to change the overtine provision, which change woul d
have negated the thrust of the neno. NUE chose not to bargain the |eave

increment issue. Contrary to the argunent of NUE, the District did not refuse
to bargain regarding its January 2, 1992 neno.

NUE has abandoned its claiminvolving the portion of the January 2, 1992
nmeno addressing overtime practices. Apparently, NUE has realized that the
overtine issue was subsequently discussed in negotiations and that District did
not refuse to bargain this issue. NUE had the sanme opportunity to bargain the
sick | eave issue during negotiations, but it failed to do so. By this failure,
NUE has waived its right to bargain the issue.

Under Commission |law, necessity is a defense to an alleged violation of
Sec. 111.70(3)(a)4. The District had a business necessity for its actions in
reassi gning certain secretarial duties and in issuing the January 2, 1992 neno.
Al of NUE s charges alleging a violation of Sec. 111.70, Wsconsin Statutes,
shoul d be di smi ssed.

DI SCUSSI ON

In the conplaint, as originally filed, NUE alleges that the D strict
violated Sec. 111.70(3)(a) 1, 3, and 4, Stats., when it reassigned duties from
Judy Westlund and Kelly Anderson to Cindy Larson. The anendnent to the
conplaint, filed on April 20, 1992, also contests the right of the District to
order enployes represented by NUE to "conplete the pink request form for tine
beyond the regul ar work day at |east three days in advance" and to require that
"all leave requests be granted in one-half day mnimuns".

In post-hearing witten argunent, NUE alleges (1) that the D strict
violated Sec. 111.70(3)(a)l, Stats., by coercing individual municipal enployes
into changes in their wages, hours, and working conditions w thout dealing with
the representative of the enployes, (2) that the District violated Sec.
111.70(3)(a)2, Stats., by conpletely disregarding NUE in making significant
changes in the wages, hours and working conditions of enployees and, thereby,
di scouraging enployees from belonging to NUE, and (3) that the D strict
violated Sec. 111.70(3)(a)4, Stats., by its direct refusal to bargain with NUE
and by unilaterally determ ning and inplenenting changes in the wages, hours
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and wor ki ng conditions of enployes represented by NUE without consultation with
or consent from NUE.

Sec. 111.70(3)(a)l, Stats.

Section 111.70(3)(a)l, Stats., provides that it is a prohibited practice
for a municipal enployer "To interfere with, restrain or coerce nunicipal
enployes in the exercise of their rights guaranteed in sub. (2)." Section
111.70(2), Stats., provides as follows:

(2) R GITS OF MUNICl PAL EMPLOYES.  Muni ci pal enpl oyes
shall have the right of self-organization, and the
right to form join or assist |abor organizations, to
bargain collectively through representatives of their
own choosing, and to engage in Ilawful, concerted
activities for the purpose of collective bargaining or
ot her nutual aid or protection.

In order to prevail wupon the allegation that an enployer has violated
Sec. 111.70(3)(a)l, Stats., the conplaining party nmust denonstrate, by a clear
and satisfactory preponderance of the evidence, that an enployer has engaged in
conduct which has a reasonable tendency to interfere with, restrain or coerce
enpl oyes in the exercise of their Sec. 111.70(2) rights. 3/ A violation may be
found where the enployer did not intend to interfere and an enploye did not
feel coerced or was not, in fact, deterred from exercising Sec. 111.70(2)
rights. 4/ A finding of anti-union aninus or notivation is not necessary to
establish a violation of Sec. 111.70(3)(a)l. 5/

Just as enployes have a protected right to express their opinions to
their enployers, so also do public sector enployers enjoy a protected right of
free speech. 6/ Recognizing that labor relations policy is best served by an
uni nhi bi ted, robust and w de-open debate, the Commi ssion has found that neither
i naccurate enployer statenents, nor enployer statements critical of the
enpl oyes' bargaining representative are violative of Sec. 111.70(3)(a)l1, per
se. 7/ The test is whether such statenents, construed in light of surrounding
circunstances, express or inply threats of reprisal or promises of benefits
whi ch woul d reasonably tend to interfere with, restrain, or coerce rmunicipal
enpl oyes in the exercise of rights guaranteed by Sec. 111.70(2), Stats. 8/

Sec. 111.70(3)(a)2, Stats.

Under Sec. 111.70(3)(a)2, Stats., it is a prohibited practice for a
muni ci pal enployer to "initiate, create, donmnate or interfere with the

2/ WERC v. Evansville, 69 Ws. 2d 140 (1975).

3/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84); Cty
of Brookfield, Dec. No. 20691-A (VWERC, 2/84); Juneau County, Dec.
No. 12593-B (WERC, 1/77).

4/ Gty of Evansville, Dec. No. 9440-C (WERC, 3/71).

6/ Ashwaubenon Jt. School District No. 1, Dec. No. 14774-A (WERC, 10/77).

7/ See generally: Li sbon- Pewaukee Jt. School District No. 2, Dec. No.
14691- A (Mal anud, 6/76); Drummond Joint School District No. 1, Dec. No.
15909-A (Davis, 3/78); and Brown County (Sheriff-Traffic Departnent),
Dec. No. 17258-A (Houlihan, 8/80).

8/ Id.
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formation or adnministration of any |abor or enpl oyee organization or contribute
financial support to it, . . ." This statutory proscription contenplates a
muni ci pal enployer's active involvenent in creating or supporting a |abor
organi zation. 9/ Sec. 111.70(3)(a)2 "interference" is of a nagnitude which
threatens the independence of a l|abor organization as the representative of
enpl oye interests.” 10/ "Dom nation" involves the actual subjugation of the
| abor organi zation to the enployer's will. 11/ A dominated |abor organization
is so controlled by the enployer that it is presunmably incapable of effectively
representing enploye interests. 12/

Sec. 111.70(3)(a)3, Stats.

Section 111.70(3)(a)3, Stats., nakes it a prohibited practice for a
muni ci pal enployer to encourage or discourage nenbership in a |abor
organi zation by discrimnation in regard to hiring, tenure, or other terns or
condi tions of enploynent. 1In order to establish a violation of this section, a
conpl ai nant nust show all of the follow ng el enents:

1. The enpl oye was engaged in protected activities; and
2. The enpl oyer was aware of those activities; and
3. The enpl oyer was hostile to those activities; and

4. The enpl oyer's conduct was notivated, in whole or in part,
by hostility toward the protected activities.
13/

It is well-settled under Wsconsin's "in-part" test that anti-union
animus need not be the enployer's primary notive in order for an act to
contravene this statute. 14/ |If such animus forns any part of the decision to
deny a benefit or inpose a sanction, it does not matter that the enployer may
have had other legitimate grounds for its action. 15/ An enpl oyer nay not
subj ect an enpl oye

9/ Menononi e Jt. School District No. 1, Dec. No. 14811-C (McG I ligan, 3/78).

10/  Colunbia County, Dec. 22683-B (WERC, 1/87).

11/ Barron County, Dec. No. 26706-A (Jones, 8/91).

12/ Kewaunee County, Dec. No. 21624-B (WERC, 5/85).

12/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87);
Kewaunee County, supra.

13/ Muskego-Norway C. S.J.S.D. No. 9 v. WERB., 35 Ws. 2d 540 (1967);
Enpl oynent Rel ations Departnent v. WERC, 122 Ws. 2d 132 (1985).

14/ | bi d.
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to adverse consequences "when one of the motivating factors is his wunion
activities, no matter how many other valid reasons exist" for the enployer's
action. 16/

Sec. 111.70(3)(a)4, Stats.

Sec. 111.70(3)(a)4, Stats., states that it is a prohibited practice for a
nmuni ci pal enpl oyer, individually or in concert with others:

4.To refuse to bargain collectively with a representative of
a mgjority of its enployes in an appropriate
coll ective bargaining unit. Such refusal shall
include action by the enployer to issue or seek
to obtain contracts, including those provided
for by statute, with individuals in the
collective bargaining wunit while «collective
bargai ning, nediation or fact-finding concerning
the terms and conditions of a new collective
bargai ning agreenment is in progress, unless such
i ndividual contracts contain express |anguage

providing that the <contract 1is subject to
amendnent by a subsequent collective bargaining
agr eement . Wiere the enployer has a good faith

doubt as to whether a |abor organization
claimng the support of a majority of its
enployes in an appropriate bargaining unit does
in fact have that support, it may file with the
conmmi ssion a petition requesting an election to
that claim An enployer shall not be deened to

have refused to bargain until an election has
been held and the results thereof certified to
the enployer by the conmm ssion. The violation
shall include, though not be limted thereby, to
the refusal to execute a collective bargaining
agreenment previously agreed upon. The term of
any collective bargaining agreenment shall not

exceed 3 years.

A nunicipal enployer who violates Sec. 111.70(3)(a)4, Stats., derivatively
interferes with the Sec. 111.70(2), Stats., rights of bargaining unit enployes
in violation of Sec. 111.70(3)(a)l, Stats. 17/

Cenerally speaking, a nmunicipal enployer has a duty to bargain
collectively with the representative of its enployes with respect to nandatory
subjects of bargaining during the term of an existing collective bargaining
agreenent, except at to those matters which are enbodied in the provisions of
said agreenment, or where bargaining on such matters has been clearly and
unm stakably waived. 18/  Absent a valid defense, a unilateral change in the
st at us g_llj_or wages, hours, or conditions of enployment during negotiations of a
first collTective bargaining agreenent, or during the hiatus period between
collective bargaining agreements, is a per se violation of the Sec.
111.70(3)(a)4, Stats., duty to bargain. 19/ Wai ver and necessity have been

15/ Muskego- Norway, supra, at p. 562.

17/ Geen County, Dec. No. 20308-B (VWERC, 11/ 84)

18/ Raci ne County, Dec. No. 26288-A (Shaw, 1/92).

18/ Cty of Witewater, Dec. No. 26099-B (Engmann, 4/90); School District of
Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).
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recognized to be valid defenses to a charge of wunilateral inplementation in
violation of Sec. 111.70(3)(a)4, Stats. 20/

The enployer's status quo obligation only applies to matters which
Bri marily relate to enploye wages, hours and conditions of enploynment. 21/ The Conmi ssi
argai ni ng because such a unilateral change undercuts the integrity of the
collective bargaining process in a manner inherently inconsistent with the
statutory nmandate to bargain in good faith. 22/ In addition, an enployer's
uni | ateral change evi dences a disregard for the role and status of the najority
representative, which disregard is inherently inconsistent with good faith
bar gai ni ng. 23/

Status quo is a dynamic concept which can allow or mandate change in
enpl oye wages, hours and conditions of enploynent. 24/ Thus, application of
the dynamc status quo principle may dictate that additional conpensation be
paid to enployes during a contract hiatus period upon attainment of additional
experience or education, 25/ or may give the enployer the discretion to change
work schedules during a contract hiatus period. 26/ Wien determning the
status quo within the context of a contract hiatus period, the Conm ssion
considers relevant |anguage from the expired contract as historically applied
or as clarified by bargaining history, if any. 27/

In disputes subject to final and binding interest arbitration, the
statutory duty to bargain ordinarily requires that the parties mamintain the

status quo as regards nandatory subjects of bargaining until a settlenent or
arbitration award is reached in the matters. 28/ In the case of permssive

subj ects of bargaining, there is no such duty to bargain. 29/

Under Wsconsin law, a matter which is primarily related to wages, hours
and conditions of enploynent is a nandatory subject of bargaining, while a
matter which is primarily related to the formation and choice of public policy
is a permssive subject of bargaining. 30/ In applying the "prinmary
relationship test", the Wsconsin Suprene Court concluded that bargaining is
not required with regard to "educational policy and school nanagenent and

20/ Racine Unified School District, Dec. No. 23904-B (WERC, 9/87); Geen
County, supra.

21/ Mayvill e School District, Dec. No. 25144-D (VERC, 5/92).

21/ Cty of Brookfield and Green County, supra.

22/ School District of Wsconsin Rapids, supra.

24/ Mayvill e School District, supra.

25/ School District of Wsconsin Rapids, supra.

26/ Washi ngt on County, Dec. No. 23770-D (WERC, 10/87).

271 School District of Wsconsin Rapids, supra, note 2.

28/ Raci ne Unified School District, Dec. No. 25283-A (Jones, 10/88).

29/ Greenfield School District No. 6, Dec. No. 14026-B (VWERC, 11/77).

30/ Cty of Brookfield v. WERC, 87 Ws.2d 819 (1979); Unified School District
No. 1 of Racine County v. WERC, 81 Ws.2d 89 (1977); Beloit Education
Association v. WERC, 73 Ws. 2d 43 (1976).
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operation” or the "managenent and direction of the school system" 31/

The Change in the Secretarial Wrk Assignnents

From 1988 wuntil the 1991-92 school year, District secretaries Judy
Westlund and Kelly Anderson were assigned the duties of receiving enploye

absence reports and of procuring substitute enployes. These duties were
performed prior to the start of the school day and while the secretaries were
at hone. In compensation for this assignment, each of the two secretaries

received forty-five hours of paid | eave at the end of the school year.

Comrencing with the 1991-92 school year, Wstlund and Anderson were no
| onger assigned the duty of receiving enploye absence reports, or procuring
substitutes, prior to the start of the school day. Rat her, these duties were
assigned to another District secretary, Cndy Larson, who received enploye
absence reports and secured substitutes from her workplace at the District
Ofice and during her normal work day. 32/ As a result of the reassignment of
duties, Westlund and Anderson did not receive forty-five hours of paid | eave at
the end of the school year.

The record establishes that, prior to the start of the 1991-92 school
year, the District created a new secretarial position in the District's central
of fice and assigned to this position duties which had been previously performed

by two other District secretaries. This conduct occurred during the tine
period in which the parties were negotiating their initial collective
bar gai ni ng agreenent. More specifically, the conduct occurred during the

period of time in which the parties' were awaiting the interest arbitration
award which would determine the terns and conditions of their initial
col l ective bargai ning agreement. Applying the principles enunciated supra, it
nmust be concluded that the creation of the new secretarial position and the
assignnent of the disputed duties to the new secretarial position occurred
during a period of tinme in which the District had a statutory duty to maintain
the status quo on mandatory subjects of bargaining.

As discussed supra, absent a valid defense, an enployer's unilateral
change in the status quo of a mandatory subject of bargaining is a per se
violation of the enployer’s statutory duty to bargain. The initial question to
be decided is whether the District's decision to create the new secretarial
position and the decision to reassign the disputed duties to the new
secretarial position involve mandatory subjects of bargaining.

At the tinme that the District reassigned the disputed duties from

Westlund and Anderson to Larson, all three enployes were secretaries
represented by NUE. 33/ Gven the fact that the disputed duties had been
performed by secretaries, i.e., Anderson and Westlund, it is reasonable to

conclude that the disputed duties are fairly wthin the scope of
responsibilities applicable to the kind of work performed by District
secretari es. The Commission has held that if a particular duty is fairly
within the scope of responsibilities applicable to the kind of work perforned
by the enpl oyes involved, the decision to assign such work to such enployes is

31/ Bel oit, supra at 52, 56.

32/ Westlund and Anderson started their school work day at 7:00 a.m or
7:30 a.m \Wen Larson assuned the new secretarial position, she started
her work day at 6:00 a.m

33/ During the 1990-91 school year, Larson had been an Educational Aide. The
di sputed duties, however, were performed by Larson in her capacity as a
secretary, and not as an Educational Aide.
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a perm ssive subject of bargaining. 34/ It follows, therefore, that the
decision to renove such duties froman enploye is also a perm ssive subject of
bar gai ni ng.

Before the creation of the new secretarial position, the District
swi tchboard had been in another secretary's office, which caused disruption for
this secretary. Wth the creation of the new secretarial position, telephone
calls were received in the District's central office by the enploye occupying
the new secretarial position. In creating the new secretarial position, the
District provided the public with a central |ocation to tel ephone, prior to the
start of the school day, for information concerning District activities,
including information on school <closings, or other decisions involving

i ncl ement weat her. By reassigning the absence report and substitute
procurenent duties from Westlund and Anderson to the new secretarial position,
the District avoided duplicate calls to substitutes. In previous cases, the

Conmi ssi on has recogni zed that the decision to establish a position 35/ and the
decision to elimnate a position 36/ are primarily related to educational
policy and, thus, are perm ssive subjects of bargaining.

It is true that the decision to reassign the duties from Wstlund and
Anderson to the new secretarial position inpacted upon the wages, hours and
working conditions of Wstlund and Anderson. The Examiner is persuaded,
however, that the District's decision to create the new secretarial position,
as well as the District's decision to reassign the duties of receiving absence
reports and procuring substitute enployes from Wstlund and Anderson to the new
secretarial position, are primarily related to "educational policy and school
management and operation" and the "managenent and direction of the school
system and, thus, are perm ssive subjects of bargaining. As discussed above,
the District does not have a statutory duty to bargain decisions involving
perm ssive subjects of bargaining prior to inplenenting such deci sions.

A nmunicipal enployer who unilaterally changes a perm ssive subject of
bargai ning, may have a duty to bargain the inpact of the change on the wages,
hours, and working conditions of enployes. The extent of a nunicipal
enpl oyer's obligation to bargain such an inpact is dependent upon the extent of
the | abor organization's request in that regard. 37/ In the present case, when
NUE representative Manson becanme aware of the fact that the District was
intending to reassign the disputed duties from Anderson and Westlund to another
enpl oye, he sent a letter to the District Admnistrator. A review of the
letter, dated July 18, 1991, denonstrates that NUE chal |l enged the right of the
District to unilaterally reassign the duties from Wstlund and Anderson to
Larson, but does not denonstrate that NUE sought to bargain the inpact of the
reassi gnnent decision on the wages, hours and working conditions of bargaining
unit enpl oyes. Nor is there any other evidence that, prior to filing the
i nstant conplaint on Septenber 3, 1991, NUE requested the District to bargain
over the inpact of the District's decision to create the new secretari al
position and to reassign the disputed duties to the new secretarial position.
Since the record fails to establish that NUE requested the District to bargain

34/ Cty of MIwaukee Sewerage Comm ssion, Dec. No. 17025 (WERC, 5/79). See
also Gty of MIwaukee Sewerage Conmission, Dec. No 17302 (WERC, 9/79)
and Gty of Wauwatosa, Dec. No. 15917 (WERC, 11/77).

35/ M | waukee Board of School Directors, Dec. No. 20093-A (WERC, 2/83); Gak
Creek Franklin Joint School District, Dec. No. 11827-D (WERC, 9/74).

36/ Raci ne Unified School District, No. 25283-B (WERC, 5/89).

37/ Racine Unified School District, Dec. No. 25283-A (Jones, 10/88); City of
Madi son, Dec. No. 17300-C (WERC, 7/83).
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over the inpact of the District's creation of the new secretarial position and
the reassignnent of the secretarial duties, there is no basis for concluding
that the District violated its statutory duty to bargain over the inpact of
such conduct upon the wages, hours and working conditions of enployes
represented by NUE.

Parallel final offers or even tentative agreements do not constitute a
bi nding contract between the parties unless the parties have a specific
agreenent to the contrary. 38/ In the present case, the parties did not have
an agreenent to inplement any agreenments, or any |anguage contained in the
final offers, prior to the issuance of the decision of the Interest Arbitrator.
Thus, the language contained in the final offers did not becone effective
until the issuance of the interest arbitration award. Assuning arguendo, (1)
that the parties' final offers contained identical |anguage ich expressly
permitted the District to reassign the disputed duties, and (2) that the
District had a statutory duty to bargain the decision to reassign the disputed
duties, the District could not rely upon such |anguage to argue that the
District had conplied with its statutory duty to bargain. Simlarly, NUE could
not rely upon the |anguage contained in the final offers, or stipulations of
agreenent, to argue that the decisions of the District were contrary to NUE s
contractual rights. 39/

NUE argues that the District negotiated individually with the three
secretaries regarding changes in their wages, hours, and working conditions.
Wiile one may presune that the District informed Westlund and Anderson that
they would no Ilonger be assigned the duty of receiving absence reports or
procuring substitutes, the record does not contain any evidence of any
comuni cation between Westlund and Anderson and District representatives. Wth
respect to Larson, the only evidence of any conmunication between Larson and
District representatives is contained in the testimony of the District
Adm nistrator. The relevant testinmony is as follows: 40/

Q D dyou talk to Gndy about changi ng her hours?
A Yes, | did.

Q \Was there agreement?

A Yes, there was.

Wiile it is evident that the District Administrator and Larson had a di scussion
concerning the change in work hours, it is not evident that the discussion rose
to the level of a negotiation of Larson's wages, hours or working conditions.
It my be that the discussion involved nothing nore than the District
Adm nistrator offering the new secretarial position to Larson and Larson
accepting the sane.

Contrary to the argunent of NUE, it is not evident that any District
representative negotiated with any secretary concerning their wages, hours or
working conditions. Nor does the record otherw se establish that the District

38/ Racine Unified School District, Dec. No. 25283-B (WERC, 5/89); Sauk
Oount¥, Dec. No. 22552-B (VERC, 6/87); aff'd (CApp IV) 148 Ws.2d 392

1988) .

39/ Once the collective bargaining agreenent which is the subject of the
interest arbitration award beconmes effective, NUE nay have a contractual
right to file a grievance over District conduct which occurred during the
termof the collective bargai ni ng agreenent.

40/ T. at 32.
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violated Sec. 111.70(4)(a), Stats., when it wunilaterally created the new
secretarial position and wunilaterally reassigned the duties of receiving
enpl oye absence report calls and procuring substitute enployes to the new
secretarial position.

It is not evident that, in the creation of the new secretarial position
and the reassignment of duties from Wstlund and Anderson to the new
secretarial position, there were any enployer statements or conduct which,
construed in light of surrounding circunstances, expressed or inplied threats
of reprisal or promses of benefits which would reasonably tend to interfere
with, restrain, or coerce municipal enployes in the exercise of rights
guaranteed by Sec. 111.70(2), Stats. Accordingly, the Exam ner has rejected
the claim that the District violated Sec. 111.70(3)(a)(l), Stats., when it
created the new secretarial position and reassigned the disputed duties.

It is not evident that, in the creation of the new secretarial position
and the reassignment of the disputed duties, the District initiated, created,
dom nated or interfered with the formation or admnistration of any |abor or
enpl oyee organi zation or contributed financial support to any |abor or enployee
organi zati on. Despite NUE s assertion to the contrary, the record does not
support a finding that the District's conduct in this matter was violative of
Sec. 111.70(3)(a)2, Stats.

As the District argues, the record establishes that the decision to
create the new secretarial position and the decision to assign the disputed
duties to the new secretarial position were notivated by legitimte business
i nterests. As the District further argues, the record is devoid of any
evidence that the District's conduct in this regard was notivated, in any part,
by aninmus toward NUE, or toward any enploye, for engaging in protected
activity. Accordingly, NUE has not prevailed upon its allegation that the
District's conduct in this matter was violative of Sec. 111.70(3)(a)3, Stats.

The Change in Leave Policies

In the amendment to the conplaint, NUE contested the right of the

District to inplement overtime and sick |eave policies. In post-hearing
witten argunent, NUE focused solely on the right of the District to require
that sick leave be taken in one-half day mninmuns. Gven NUE's failure to

address the overtine claimin post-hearing witten argument, the Exam ner has
concl uded that NUE has abandoned the overtime claim Accordingly, the Exam ner
has Iimted her discussion to NUE' s sick |eave claim

On January 2, 1992, the District Adm nistrator issued a neno which, inter
alia, required bargaining unit enployes to use sick leave in one-half day
m ni mums. A copy of the neno was provided to NUE Representative Manson and NUE
bargaining unit nmenbers at the tinme that it was issued. NUE, contrary to the
District, argues that by requiring bargaining unit enployes to use sick |eave
in one half-day mininmuns, the District made a unilateral change in a mandatory
subj ect of bargaining in violation of Sec. 111.70(3)(a)4, Stats.

The menmo of January 2, 1992 was issued during a hiatus period between
col l ective bargaining agreenents. As discussed above, during such a hiatus
period, and absent a valid defense, an enployer's unilateral change in the
status quo on matters which primarily relate to wages, hours, or conditions of
enploynment is a per se violation of Sec. 111.70(3)(a)4, Stats. The Conmi ssion
has recognized necessity to be a valid defense to the allegation that an
enpl oyer has violated its statutory duty to bargain. 41/ The Commi ssion has

41/ School District of Turtle Lake, Dec. No. 24686-A (Bielarczyk, 2/88);
Green County, Dec. No. 20308-B (WERC, 11/84); and Cty of Brookfield,
Dec. No. 19822-C (WERC, 11/84).
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al so recogni zed the defense of waiver. It is well established, however, that a
wai ver of the right to bargain on nandatory subjects of bargaining nust be
clear and unmistakable, and that a finding of such waiver nust be based on
specific language in the agreenent or bargaining history. 42/

Sick leave is prinmarily related to wages, hours and conditions of
enmpl oynent and, thus, is a nandatory subject of bargaining. 43/ The
undersigned is persuaded that the decision to require bargaining unit enployes
to use sick leave in one-half day mninunms is primarily related to the wages,
hours and working conditions of Conplainant's bargaining unit enployes and,
therefore, is a mandatory subject of bargaining. Thus, absent a valid defense,
the District did have the statutory obligation to maintain the status quo on
the sick | eave policy during the contract hiatus period.

The Conmi ssion has found that the binding interest arbitration provisions
of Sec. 111.70(4)(cnm), Stats., nake inappropriate an application of the private
sector inpasse defense principles to disputes subject to the statutory interest

arbitration process and has concluded that, in negotiations subject to
conpul sory final and binding interest arbitration under Sec. 111.70(4)(cm,
Stats., inpasse, however defined, is not a valid defense to a unilateral change

in a mandatory subject of bargaining. 44/ The sick |eave change occurred
during the contract hiatus period and inmediately prior to the tine that the
parties commenced negotiation on the successor agreenent. Thus, the dispute
over the sick | eave change was subject to the interest arbitration procedure.
Despite the District's argunent to the contrary, the defense of inpasse is not
available to the District in the present case.

Havi ng concluded that there was a duty to maintain the status quo on the
sick leave policy, it becomes necessary to identify the status quo. As
di scussed above, when deternmining the status quo wthin the context of a
contract hiatus period, the Conm ssion considers relevant |anguage from the

expired contract, as historically applied, or as clarified by bargaining

hi story.

In the present case, the expired agreenent is the parties' initia
agreenment, the terns and conditions of which were deternmined by an interest
arbitration award which was issued on Novenber 4, 1991. Since this initia

agreenment was, by its terns, effective from February 14, 1989 through June 30,
1991, and there was no agreenment to extend the term of the initial agreenent,
the agreenent was expired at the time that the parties received the interest
arbitration award. There is, therefore, no evidence of historical application
of the contract |anguage.

As the District argues, the expired initial collective bargaining
agreenent contains a Managenent Rights C ause which provides the District with
various rights to manage school operations, including the right to establish
reasonabl e work rules. The expired collective bargaining agreenent also
contai ns the follow ng:

This Agreenment, reached as a result of collective bargaining,
represents the full and conplete agreenent between the
parties, and supersedes all previous agreenments between
the parties. Any suppl enental anendnents to this
Agreement or past practices shall not be binding on
either party unless executed in witing by the parties

42/ Cty of Appleton(Police Dept.), Dec. No. 14615-C (VERC, 1/78).

43/ Sauk County, Dec. No. 17657-C ( McG I ligan, 3/81).

44/ Gty of Brookfield, Dec. No. 19822-C (VERC, 11/ 84).
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her et o. Wai ver or any breach of this Agreenent by
either party shall not constitute a waiver of any
future breach of this Agreenent.

Assuming arguendo, that the change in the sick leave policy is a work
rule, it is wel established that a work rule which prinarily relates to
mandat ory subjects of bargaining is a mandatory subject of bargaining. 45/
Contrary to the argunent of the District, neither the Ianguage of the
Managenment Rights Cause, nor any other |anguage of the expired initial
agreenent, served as a waiver of NUE's right to bargain changes in the sick
| eave policy during the contract hiatus period which foll owed the expiration of
the initial agreenent. Nor did the l|anguage of the expired initial agreenent
create a dynamic status quo such that the District had the right to
unilaterally change the sick leave policy during the contract hiatus period
whi ch followed the expiration of the initial collective bargaining agreenent.

The sick |eave |anguage contained in the expired initial collective
bar gai ni ng agreenent does not nandate that sick |eave be used in increnents of
one hour, nor does it mandate that sick |eave be used in mnimmns of one-half
day. Rather, the sick leave language is silent with respect to this aspect of
sick | eave usage.

At the time that the parties negotiated the initial collective bargaining
agreenent, Conplainant's bargaining unit nmenbers were pernmtted to use sick
leave in hour increnents. If an enploye became ill at work and left work
early, the enploye was charged only for the tinme |ost. The record does not
denonstrate that, at the time that the parties negotiated the sick |Ieave
| anguage contained in the initial collective bargaining agreenent, the District
advised NUE that it would administer the contractual sick leave in a nanner
which differed from the existing practice. Nor is it evident that, prior to
the issuance of the January 2, 1992 nmeno, the District did adm nister the sick
| eave in a manner which was inconsistent with the prior practice.

45/ Cty of Wauwatosa, Dec. No. 15917 (VERC, 11/77).
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The Examiner is satisfied that, on January 2, 1992, the status quo on
sick | eave usage was that enployes were entitled to use sick |eave in one hour
increments and that, if an enploye becanme ill at work, the enploye was charged
only for the time lost fromwork. The Examiner is further satisfied that the
District Administrator's neno of January 2, 1992, which stated that "All |eave
requests will be granted in one-half day mninmuns" unilaterally changed the
status quo with respect to the use of sick |eave. 46/

In raising the business necessity defense, the District argues that the
change in the sick leave policy was necessary to obtain uniform contract
adm ni stration. The record, however, indicates that, prior to the change in
the sick leave policy, there was uniform admnistration of the sick |eave
policy, i.e., enployes were entitled to use sick leave in one hour increnents
and, if an enploye becane ill at work, the enploye was charged only for the
time lost. 47/ While it may be that the change in the sick |eave usage policy
made it easier for the District's Bookkeeper to record sick |eave usage, the
ease of recording sick leave is not a "necessity" which justifies the
District's unilateral change of the sick leave policy. Despite the District's
argument to the contrary, the record does not establish a valid defense of
"necessity."

At hearing, the District Administrator confirmed that he never consulted
with any NUE Representative prior to issuing the January 2, 1992 neno. 48/
Wthin two weeks after the issuance of the neno of January 2, 1992, the parties
met to exchange initial proposals on the agreenment to succeed the expired
initial agreenment. As the District argues, the initial proposals presented by
NUE do not address any aspect of sick |eave. Nor is it evident that either
NUE, or the District, nade a bargaining proposal on any aspect of sick |eave
during the time that the parties negotiated a successor agreenent. 49/

Wai ver by inaction has been recognized as a valid defense to alleged
refusals to bargain, including alleged unilateral changes in a mandatory
subj ect, except where either the unilateral change anobunts to a fait acconpli
or the circunstances otherwi se indicate that the request to bargain would have
been a futile gesture. 50/ The Examiner is persuaded that, in the present
case, the District's unilateral change in the sick leave policy was a fait
acconpli. Despite the District's assertions to the contrary, NUE did not have
a duty to bargain the maintenance of the status quo. 51/

In his letter of March 5, 1992, NUE Representative Manson indicated that,
during the previous two nonths, the District and NUE had various conmuni cations

on a variety of subjects, including "Leave Requests". The communi cati ons
referred to in Manson's letter are "your meno of January 2, 1992" and "di al ogue
at the bargaining table on January 14 and February 6". The record does not

46/ The District acknow edges, in its reply brief, that since the date of the
i ssuance of the January 2, 1992 neno, NUE bargaining unit nenbers have
been charged sick | eave in one-half day increnents.

47/ T. at 21-22.
48/ T. at 26.

49/ At the tinme of hearing, the parties' had submtted final offers on the
terms and conditions to be included in this successor agreenment and were
awaiting the interest arbitration award on the successor agreenent.

50/ Gty of Appleton, Dec. No. 17034-C (McCrary, 1/80); Geen Bay School
District, Dec. No. 16753-A (Yaeger, 12/79); Wl worth County,
Dec. No. 15429-A, 15430-A (G atz, 12/78).

51/ Menononee Falls School District, Dec. No. 20499-B (VERC, 10/85).
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establish the content of the "dialogue at the bargaining table". The record
fails to establish that, during the negotiation of the successor agreenent, NUE
has waived its statutory duty to bargain over the change in the sick |eave
policy or that the District has conplied with its statutory duty to bargain
over the change in the sick | eave policy.

In sunmary, the Examiner is satisfied that, when the District issued the
menmo of January 2, 1992, the District, without a valid defense, unilaterally
changed a mandatory subject of bargaining. Accordingly, the Exam ner has
concluded that the District has violated Sec. 111.70(3)(a)4, Stats.

By violating Sec. 111.70(3)(a)4, Stats., the District has conmtted a
derivative violation of Sec. 111.70(3)(a)l, Stats. The record, however, does
not establish that the District's conduct in unilaterally changing the sick
| eave policy resulted in an independent violation of Sec. 111.70(3)(a) 1,
Stats. Nor does the record establish that this conduct of the District
violated Sec. 111.70(3)(a)2 or Sec. 111.70(3)(a)3, Stats. In renmedy of the
District's unlawful unilateral change in the sick |eave policy, the Exam ner
has issued a cease and desist order, has ordered the District to return to the
status quo ante, and has ordered the District to nmake enployes whole for all
sick Teave lost as a result of the unlawful unilateral change. Additionally,
t he Exam ner has ordered the District to post the appropriate notice.

Dated at Madi son, Wsconsin this 19th day of January, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Col een A. Burns, Exam ner
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