STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

JAVES FEI ERABEND,

Conpl ai nant,
: Case 25
VS. : No. 46926 MP-2563
: Deci sion No. 27216-A
HAROLD R JUSTNAN, SUPERI NTENDENT OF :
SCHOOLS, and THE WESTON SCHOCOL DI STRICT, :

Respondent s.

Appear ances:
M. Janmes Fei erabend, Route 1, P.Q Box 268, Cazenovia, Wsconsin 53924,

T appearing in his own behal f.
Lathrop & Clark, by M. Ronald J. Kotnik, 122 West \Washi ngton Avenue,

FI NDI NGS OF FACT,
CONCLUSI ONS O LAW  AND CRDER

Anmedeo G eco: Heari ng Exam ner: James Feierabend filed a prohibited
practices conplaint with the Wsconsin Enploynent Relations Conm ssion on
January 27, 1992, alleging that Harold Justnan, Superintendent of Schools, and
the Weston School District, herein Respondents, had conmtted prohibited
practices within the meaning of the Minicipal Enploynment Relations Act, herein
MERA, by unlawfully refusing to bargain; by discrimnating against him and
term nating him because of his concerted, protected activities; and by firing
him wi thout just cause in violation of a collective bargaining agreement. The
Conmi ssion appointed the undersigned to make and issue Findings of Fact,
Concl usions of Law, and Order as provided for in Sec. 111.07(5), Ws. Stats.
Respondents filed their answer on April 9, 1992, and hearing was held in
Cazenovia, Wsconsin, on April 30, 1992, and June 3, 1992. None of the parties
filed post-hearing briefs and the transcript was received by June 24, 1992.

Havi ng considered the arguments and the record, | nake and file the
foll owi ng Findings of Fact, Conclusions of Law, and O der.

FI NDI NGS OF FACT

1. Janmes Fei erabend has been enployed as a custodian by the Wston
School District since about 1981, during which tine he was a nunici pal enpl oye
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under Section 111.70(c)(i), Stats. Hs address is Route 1, P.O Box 268,
Cazenovia, Wsconsin, 53924, At all tines material herein, he worked from
10:00 a.m to 6:30 p.m

2. The Weston School District - which maintains its principal offices
at Route 2, Cazenovia, Wsconsin, 53924 - operates a public school system and
is a nunicipal enployer under Section 111.70(1)(d), Stats. At all tines
material herein, Harold R Justnman has been Superintendent of Schools and
Vaughn MCaul ey has been Mintenance Supervisor, and both have acted on the
District's behal f.

3. For a nunber of years, Feierabend has been one of the chief
spokespersons for the independent Wston Non-Certified Staff Negotiating
Conmittee, hereinafter the "Committee", an independent |abor organization

whi ch, since about 1986, had engaged in collective bargai ning negotiations with
the District on behalf of the District's non-certified staff.

4. The District and the Conmittee were privy to a 1989-1991 collective
bar gai ni ng agreenent which did not contain any provision for either the filing
of grievances or for final and binding arbitration.

5. Sai d agreenent had appended to it the various job descriptions for
bar gai ni ng unit enpl oyes.

6. Said agreenent provided in Article Il therein, entitled "Board
Functions", that the District retained the right "to suspend, discharge and
take other disciplinary action agai nst enpl oyes. "

7. Article X of said agreenment, entitled "D snissal Policy", stated in
pertinent part:

ARTI CLE X
DI SM SSAL PQLI CY

It shall be the policy of the Board of Education of the
West on School District to assist personnel to adjust to
their positions and to perform their duties
satisfactorily. Reasonable effort shall be nmade to
avoi d the necessity of dism ssing personnel.

The Board may dismiss any non-certified enployee upon
reconmendat i on by t he superi nt endent . The
superintendent shall specify the grounds for dism ssal
in a witten statenent; which shall be filed with the
Board. Any non-certified enpl oyee may be di sm ssed for

those causes which are specified as listed below,
al though the causes set forth are not intended to be
excl usi ve.

Upon receipt of the superintendent's recomrendation
relating to the dismssal of any non-certified
enpl oyee, the Board shall provide the enployee wth
witten notification of the proposed dismssal, along
with a statenent of the grounds for the proposed

di smi ssal . Such notification shall also advise the
enpl oyee of his or her right to a hearing on the
qguestion of the proposed dismssal. No non-certified

may be dismissed except by a majority vote of those
board nmenbers present when such a vote is taken.

On or before June 30 of the academ c year during which
a non-certified enployee is enployed by the Wston
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School District, the Board shall give such an enpl oyee
witten notice of the refusal to renew that

individual's enploynment for the ensuing year. Thi s
notice shall also advise the enployee of his or her
right to a hearing on the issue of re-enploynent. In
the event of such hearing is held as a result of the
enpl oyee's request, the Board shall render its'

decision on the issue of that enployee's re-enpl oynent
within fifteen (15) days after such hearing. The Board
has the right, through its' admnistrators, to suspend
a non-certified enployee from duty agai nst whom f or mal
charges have been filed until a decision is rendered.
The above steps in fair dismssal procedure will be
followed in all ordinary circunstances. However; the
school district retains the right to disnmiss any
support enpl oyee  when such person's conti nued
enpl oynent is judged by them to disrupt the operation
of the district.
A Causes for Dism ssal:

Anyone of the following may result in dismssal,

t hough dismissal nmay be for causes other than

t hose enumer at ed.

1. | nconpet ence or negligence in performance
of duties.
2. Violation of an official regulation or

order of the Board or failure to obey
reasonable directions given by his/her
superior officer, when such violation or
failure to obey amounts to insubordination
or breach of discipline.

3. Reporting to work under the influence of
al cohol, narcotics, hallucinogenic drugs,
or inbibing after reporting to work. This
excl udes drugs prescribed by a physician.

4. Conviction of crimnal offense or of a
m sdeneanor invol ving noral turpitude.

5. Theft, waste or wllful destruction of
public supplies or property.

6. Behavi or or action that brings the school
systeminto disrepute.

7. Abandonment of position, absence from work
wi thout prior approval, abuse of |eave
policy or habitual tardiness.

8. Engaging in political canpaigns while on
duty.

9. The wuse of threats of actual wuse of

unethical pressure on any nenber of the
Board or any other enployee of the Wston
School District 1in securing pronotion,
transfer, |eave of absence, increased pay
or other favors.

10. The acceptance for personal use of a fee,
gift, or other valuable consideration in
the course of his/her work for the Wston
School District in connection wth it,
when given by any person in the hope or
expectation  of receiving preferenti al
treat ment.

11. M srepresentation or distortion to the
public or ot her enpl oyees  of facts
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concerni ng the school district.

Justman also told Feierabend in 1991 that the natter would have to be
taken up in collective bargai ni ng negoti ati ons.

8. Fei erabend on several occasions over the last few years has
conplained to the District over its alleged failure to promul gate accurate job
descri pti ons. Thus, for instance, he wote an OCctober 15, 1990, letter to

School Superintendent Justman asking for a "statenent in witing outlining the
policies of the School District in reference to said Job Descriptions.”

9. By letter dated Novenber 12, 1990, Justnan replied, inter alia:
Novenber 12, 1990

Dear M. Fei erabend:

Pl ease forgive ny delay in responding to your
letter dated Cctober 15, 1990. | will respond to your
guestions in the reverse order as they were listed on
your paper.

First of all, the job description is not a part
of the |abor agreement contract. They apparently were
stapled on the back of each contract for the
conveni ence of each person having a copy.

The job description is part of the nanagenents'
right to have a general list of job responsibilities
for each position of enployment. This general list is
to give direction to the enployee for the tasks to be
done. In no way can one list every individual
responsibility. In our school system each supervisor
can suggest other necessary tasks to be done as is
inportant to the safe and effective running of the
school .

Job descriptions are a valid and meani ngful Iist
of job-related tasks that shall be acconplished during
an enpl oyees work day or work week. The tasks shall be
updat ed frequently.

Si ncerely,

Harol d Justman /s/
Har ol d Just man
District Adm ni strator

10. The District in Mirch, 1992 ultimately adopted up-to-date and
accurate job descriptions pursuant to the Conmittee's request in the |last round
of collective bargaining negotiations which resulted in a successor agreenent
to the 1989-1991 agreenent. At that tinme, it was also agreed that job
descriptions no | onger woul d be part of the contract.

11. Thr oughout his enpl oynent, Feierabend was adnoni shed over various
aspects of his work.

12. On August 27, 1984, Maintenance Supervisor MCaul ey and custodi an
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David Thonpson prepared a docunent entitled "Deficiency Notifications" over
Feierabend's failure to obey a direct supervisory order that he go and
i medi ately stand by a small fire in the grass around the dunp site to nake
sure it did not go out of control. On that sanme day, MCauley spoke to
Fei erabend about the incident, told him that said "Deficiency Notifications"
would be placed in his file, but did not give hima copy of it after it had
been prepared.

13. On or about OCctober 11, 1984, MCauley spoke to Feierabend and
prepared a "Deficiency Notifications" for |eaving a vacuum cl eaner outside the
school building the night before. McCaul ey at that tine told Feierabend that
he would be witten up over the incident, but did not give hima copy of it
after it had been prepared.

14. On March 22, 1985, MCauley spoke to Feierabend and prepared a
"Deficiency Notifications" over Feierabend's failure to clean a classroom
McCaul ey then told Feierabend that he would be witten up over the incident,
but did not give hima copy of it after it had been prepared.

15. On April 2, 1987, MCauley and Transportation Manager Wesley
Wermund prepared a "Deficiency Notifications" over Feierabend s actions the day
before of helping fix a teachers' tractor in the school shop. MCauley at that
time spoke to Feierabend about the matter and said that he would be witten up
over it.

16. By letter dated June 9, 1987, Feierabend received a "Deficiency
Notifications" signed by MCaul ey, Thonpson, Athletic Director Larry Villard,
and custodian Marvin Wselch stating that he had tried to fix a school saw
after he had been told directly not to do so. MCauley at that tinme spoke to
Fei erabend about the matter and told himthat he would be witten up over it.

17. On April 11, 1988, Wselch and MCauley prepared a "Deficiency
Notifications" stating that Feierabend had worked on a teacher's tractor in the
school shop. McCaul ey at that tine spoke to Feierabend about the nmatter and
told himthat he would be witten up over it.

18. By letter dated Septenmber 24, 1990, Feierabend received a
"Notification of Deficiency" from MCaul ey stating:

On Monday, Septenber 17, 1990, | told you to fix
a ceiling fan in the shop and to clean the small room

off the shop. On  Tuesday, Septenber 18, 1990
M. Rasmussen ask (sic) ne when his fan was going to be
fixed. You were there at the tine. | ask (sic) you

when you were going to fix it and you wal ked away,
sayi ng you didn't have tine.

On Wednesday, Septenber 19, 1990 M. Drew and |
checked the rooms you clean. The conputer room
Ms. Villard's room and the shop had not been cl eaned.
Wien you cane to work on Wednesday, Septenber 19, 1990
| told you to fix the fan in the shop and clean the

roons. | cane to school at 3:15 P.M and stayed until
6:15 P.M You were stalling getting your roons
cleaned. | told you this was not going to work.

On Thursday, Septenber 20, 1990 | told M.

Just man what had happened. M. Justnan talked to you
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t hat day. On Friday, Septenmber 21, 1990 upon opening

the school | found the fan fixed and the roonms cl eaned.
This is to inform you that this letter will be
placed in your file. If this practice continues it

wi Il be grounds for suspension or dismssal.

Justman on that same day told Feierabend imrediately prior to the sending of
said letter that he had to follow McCaul ey's directives.

19. On Novenber 7, 1990, McCauley and Principal Jack B. Drew prepared a
"Deficiency Notification" over Feierabend's failure to follow MCauley's
directive the day before to inmediately paint over sone graffiti which was on a
| ocker and for not properly cleaning the restroons. McCaul ey spoke to
Fei erabend over the matter, told himthat he would be witten up over it, but
did not give hima copy of it.

20. The District's normal policy is to provide enployes with copies of
any disciplinary materials and to have them sign sane in order to acknow edge
their receipt. Here, Feierabend was not asked to sign the aforenentioned

disciplinary materials and he did not receive copies of all said naterials.

21. At no tine did Feierabend ever attenpt to grieve or otherw se
challenge any of these prior nmatters before either the Wsconsin Enploynent
Rel ati ons Conmi ssion or any other forum

22. The District in 1991-1992 built a new el enmentary school - which was
opened in January, 1992 - imediately adjacent to its high school where
Fei erabend worked as a custodi an.

23. On Monday, January 6, 1992 - and after he had initially told
custodian David Thonpson to do it - Justnman told Feierabend that the school
pi ckup truck would be left by the elementary school during the day so that it
could be filled up with garbage and that Feierabend at the end of the day was
to enpty its contents into the dunpsters behind the high school. Fei er abend
replied that he was very tied up and that he did not have time to do it in the
evening and that, instead, he would do so in the norning. Just man again
ordered Fei erabend to unload the pickup in the evening, to which he replied, "I
will not do it", and wal ked away. He then returned, at which point Justnan
again ordered himto enpty the truck.

24, On the norning of Tuesday, January 7, 1992, Justnman noticed that
the garbage was still in the pickup truck and that it had not been unl oaded.
He conplained to Feierabend about the situation at about 10:15 a.m and told
himthat it had to be enptied right away and that it should have been enptied
in the evening. Before Feierabend could enpty the pick-up that norning, fellow
cust odi an Dave Thonpson did so hinsel f.

25. On Wednesday, January 8, 1992, Justman was told by MCaul ey that
garbage was in the pickup truck and that it had not been enptied. Just man
spoke to Fei erabend at about 10:20 a.m and told himthat the pick-up had to be
enptied in the evening, to which Feierabend stated that he would not enpty the
truck in the evening. A loud conversation ensued, with MCaul ey joining them
after a few minutes. Feierabend then accused McCaul ey of vandal i sm because he
put salt on the school sidewal ks when it snowed and whi ch was then tracked into
the school. At the end of the conversation, Justman told Feierabend that he
would wite himup for insubordination w thout specifying the exact nature of
any such disciplinary action.
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26. Thereafter, Feierabend enptied the pick-up in the evening, as he
was directed to do.

27. On January 13, 1992, the District's School Board in closed session
- and wthout Feierabend being present - tentatively voted to terninate
Fei erabend after Justman and M Caul ey presented evidence against him Justman
communi cated that fact to Feierabend by letter dated January 14, 1992 which
st at ed:
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unti |

28.

29.

the date of his January 20,

Dear M. Janes Fei erabend,

At the regular Wston School District neeting
held on Mnday, January 13, 1992, the School Board
unani nously voted to term nate your enploynent contract
with this said District effective at 10:00 A M on
January 14, 1992,

The reason for t he term nation is
i nsubordi nati on. You have been negligent in performng
your duties and have failed to obey reasonable
directions given by your supervisor and superior
of ficer.

See the attached letter dated January 14, 1992
and signed by Vaughn MCaul ey, your supervisor and
Har ol d Justman, Superintendent.

You shall be termnated with pay until the date
of your hearing, which is scheduled for 800 P.M on
January 20, 1992 at the Wston School D strict.

You nust give witten notice by 4:00 P.M on
Friday, January 17, 1992 requesting such a hearing
before it can take pl ace.

Attached to said letter was the follow ng nenorandum whi ch Just man
and McCaul ey had prepared:

"Jim Fei erabend had been told by M. Justman on
Monday, January 6th that he would have to take the
pi ckup truck down to the new elenentary school and
leave it to be filled up with garbage, after the
gar bage was picked up he was to take it to the dunpster
behind the school and put it in the dunpster. (03]
January 7th | looked in the pickup and the garbage was
still there. In the nean time (sic) Dave Thonpson
unl oaded the garbage. On January 8th | |ooked in the
truck that norning and the garbage was still in the
truck. | told M. Justman at 10:05 Wednesday, January
8th when Jimwas dusting the hallway. M. Justnan told
Jimthat the pickup truck was to be unloaded. Jimsaid
he didn't have to do it. | was in the office and could
see Jimtalking to M. Justman. | stepped out of the
office and Jim turned and pointed at ne and said he's
the biggest problem him (sic) and Betty don't do

anything, he is vandalizing the place. M. Justnman
said what do you nmean by that? Jim said he's putting
salt on the sidewalks. | said to Jim how |Iong would

it take you to do this job? He said why don't you do
it then? Jimwas yelling quite loud and M. Justnan
said Vaughn is your supervisor and you will do what he
says. If you keep this up | wll get you for
i nsubordi nation and after that Jim started to go back
to cl eani ng hal | ways. "

Fei erabend on January 14, 1992, was i medi ately suspended with pay

hearing on his termnination.

-8-
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30. By

Fei er abend:

|etter dated January 14, 1992, MCauley and Drew inforned

"This is to informyou that M. Drew and | checked the

I ndustri al
cl eaned.

so | believe
This will be

Up until

that tine,

Arts Departnent and found the room not
There was no school Mnday, January 13, 1992,

you would of (sic) had tine to clean it.
put in your file."

shop students often cl eaned the shop thensel ves.

31. On January 16, 1992, the District's Cerk posted an open neeting
notice regarding the upcomng January 20, 1992 hearing which provided in

pertinent part:

NOTI CE OF SPECI AL MEETI NG OF THE SCHOOL DI STRI CT _OF WESTON BOARD OF EDUCATI ON

PUBLI C NOTI CE is hereby given that the Wston Board of
Educati on of

the Weston School District will hold a

special nmeeting on Monday, January 20, 1992 at

8:00 PPM in the Library of Wston H gh School,

Townshi p of Ironton, Sauk County, W.

AGENDA:

1. Call to order.

2. Roll call.

3. Proof of giving notice of neeting.

4. Finding that the neeting was properly called and
convened and proper notice given pursuant to
Section 66.77, Wsc. Stats.

5. HEARI NG under 188.22(3) Wsconsin Statutes.

A Enpl oyee's right to have open or closed
sessi on (deci sion).
B) If closed, then closed session (Roll call
vot e) .
1. Wsconsin State Provision 19.85(1)
(a) Deliberating concerning a case
which was the subject of any
judicial or quasi-judicial trial of
hearing before that gover nnent al
body.
2. Wsconsin State Provision 19.85(1)
(B) considering termnation of an
enpl oyee.

6. Heari ng Procedure
A) Enpl oyee may be represented by counsel.

B) Testinony given by enpl oye/ counsel or.
@) Qpportunity for other testinony.
D) End of heari ng.

7. Executive Session (Roll Call Vote)

19.85 (1)(b) Considering dismssal of any public
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enploye or the investigative charges against
such person, etc.

A) Term nation consideration  of an
enpl oye.
8. Vote to resune special neeting in open session.
A) Any decision(s) to be made from
executive session.
9. Adj our n.
Dated: January 16, 1992 Donal d Fearing /s/

Board of Educati on
West on School District

32. On January 20, 1992, MCauley told school secretary Janet Gasper
that if she attended Fei erabend' s upcom ng hearing as she intended to do |ater
in the day and tried to support himthere, she, in his wrds, would, "be in for
a big surprise." \When Gasper asked him "what kind of surprise,” he answered:
"You're going to be in trouble, too." Gasper told MCauley that she had not
done anything wong, to which he replied, "That doesn't nake any difference,
and | can get w tnesses, too," and that the Board would "get rid of me, too".
Because of MCauley's threats, Gasper did not attend the January 20, 1992
hearing. On the next day, she reported McCauley's threats to Board Menber Don
Feari ng.

33. A hearing was held on January 20, 1992, before the School Board to
consi der Fei erabend' s proposed term nation. Fei erabend appeared and spoke at
said hearing on his own behalf and without the benefit of an attorney or any
other representative. The District at that part of the hearing did not present
any evidence or testinony against Feierabend and it did not tell himthat his
entire personnel file, including the various "Notice of Deficiencies" and other
materials noted above, would be considered in deciding whether he should be
t er m nat ed. The Board subsequently met in closed session and considered the
various naterials in his file before it unaninously voted to term nate himthat
eveni ng.

34. The District's decision to termnate Feierabend was tainted by
McCaul ey's aninus towards Feierabend and the District's failure to accord
Fei erabend the procedural safeguards of the contractual just cause standard.

Based upon the above-nentioned Findings of Fact, | hereby make the
foll owi ng

CONCLUSI ONS OF LAW

1. Respondents violated the contractual just cause standard and
Section 111.70(3)(a)5, Stats. by termnating James Feierabend w thout just
cause.

2. Respondents' termnati on of James Fei erabend was not based upon any
union animus and was not directed at coercing other enployes in violation of
Sections 111.70(3)(a) 1 and 3, Stats.

3. Respondent did not refuse to bargain in violation of Section 111.70
(3)(a) 4, Stats.

On the basis of the above Findings of Fact and Conclusions of Law, | nake
the follow ng
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ORDER 1/

1 Respondents will inmmediately take the following action which will

effectuate the pur poses of the Minicipal Enploynment Rel ations Act:

A They shal | convert James Fei erabend' s
termnation into a one-week unpaid suspension
runni ng from January 22-28, 1992.

B. They shall purge all references of said
termnation from Janes Feierabend s personnel
file.

C They shall nmake whol e James Fei erabend by paying

to him a sum of noney, including all benefits,
t hat he otherwise would have earned from
January 28, 1992, to the «conclusion of the

school year on June 30, 1992, less any noney
that he earned or could have earned during said
peri od.

D. They will cease and desist from termnating or

di sciplining any enployes unless they have just
cause to do so.

(Footnote 1/ wll appear on the next page.)

E. They shall post the Notice attached hereto as
Appendix "A" in conspicuous places in the
wor kpl ace. The Notice shall be signed by a

representative from the School District and
shall remain posted for a period of 30 days.
Reasonabl e steps shall be taken to ensure that
the Notice is not altered, defaced or covered by
any other material .

F. Notify the Wsconsin Enpl oynent Rel ati ons
Conmi ssion within twenty (20) days of this Oder
what steps have been taken to conply herew th.
2. Al'l other conplaint allegations are dism ssed.
Dat ed at Madi son, Wsconsin this 16th day of October, 1992
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Anmedeo Greco /s/
Anedeo G eco, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmm ssion nay authorize a comm ssioner or exam ner to nake findings and
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the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmission as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tine. If the findings or order are
set aside by the conm ssioner or exam ner the status shall be the sanme as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the commi ssioner or examiner the time for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is mailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the conmission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence subnitted. If the commssion is satisfied that a
party in interest has been prejudi ced because of exceptional delay in the
recei pt of a copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conmi ssion.

APPENDI X " A"
NOTI CE TO ALL EMPLOYEES

Pursuant to an order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

WE WLL convert Janes Feierabend's termnation
to a one-week unpaid suspension and we will make him
whol e by paying to him a sum of noney, including all
benefits, that he otherwise would have earned from
January 28, 1992, to June 30, 1992, |ess any noney that
he either earned or coul d have earned.

Since he has wunilaterally chosen not to be
reinstated, we will not reinstate M. Feierabend to his
former or substantially equival ent position.

WE WLL cease and desist from ternminating or
di sciplining any enployes unless we have just cause to
do so.

Dated this 16th day of October, 1992.

VESTON SCHOOL DI STRI CT

By
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THI'S NOTI CE MUST REMAIN POSTED FOR 30 DAYS FROM THE DATE HERECF, AND MJUST NOT
BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
WESTON SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS O LAW  AND CORDER

Conpl ai nant Fei erabend primarily contends that Respondents acted
unlawfully in not following certain procedural safeguards and in termnating
him wi thout just cause and because of his concerted, protected activities in
chal l enging the School District's job descriptions. He also alleges that the
Respondents term nated himin order to "coerce the remaining nenbers to give up
their right to bargain part of their contract” and that, furthernore, they
could not termnate his enploynment before the expiration of the school year
As a renedy, Feierabend has stated that he does not want to be reinstated to
his former position and that he, instead, only wants to be nade whol e by being
paid whatever he could have earned from the tinme of his termnation to the
expiration of the school year.

Respondents, in turn, assert "there is absolutely no such evidence. "
that they termnated Feierabend in order to coerce other bargaining unit
menbers and that the record is simlarly barren of any evidence that they
unlawful ly refused to bargain. Respondents also claimthat they had just cause
to term nate Fei erabend because of his past work record and insubordination in
refusing to unload the pick-up truck in the evening when told to do so by
Justman on January 6, 7 and 8, 1992. They also maintain that they acted
"pursuant to the fair dismssal policy contained in the collective bargaining
agreenment” and that Fei erabend was accorded all of the procedural requirenents
enconpassed by the just cause standard.

Respondents are right about one thing: the charges against them
regarding union animus, unlawfully refusing to bargain, and coercing enployes
nmust be dismissed in their entirety because the record fails to support those
al | egati ons.

As for whether Respondents had just cause to fire Feierabend, there are
two najor issues to be resolved: whet her Fei erabend's work perfornmance
warranted his dismissal and whether Respondents accorded him the safeguards
surroundi ng the contractual just cause standard.

As to the fornmer, there is no question but that Feierabend' s work
performance left a great deal to be desired, as this record is replete with
i nstances of where he failed to properly perform his job and where he was
i nsubordinate. In addition, | credit Justman's testinony that he specifically
directed Fei erabend on January 6, 7, and 8, 1992, to unload the pickup truck in
the evening and that Feierabend replied that he would not do it. 2/

This is clearly insubordination and in ordinary circunstances it could be
grounds for his imedi ate discharge - particularly when he was expressly warned
by McCauley in a Septenber 24, 1990, "Notification of Deficiency" that he could
be suspended or discharged if his insubordination continued.

2/ Thereafter, Feierabend enptied the pick-up truck in the evening as he was
directed to do.
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But here, Respondents have not offered any reasonable explanation as to
why they did not follow School District policy which called for supplying
Fei erabend with copies of all disciplinary materials and having him sign sane.

As a result, Feierabend was not shown what was witten about him and to
respond if he so desired.

Thi s probl em was conmpounded by Respondents' failure to tell Feierabend at
his January 20, 1992, termination hearing that all such disciplinary notices
woul d be considered by the School Board in determning whether he should be
t er m nat ed. Hence, he was unable to defend hinself against all of these
matters even though the District relied upon them in determ ning whether he
shoul d be term nated.

Furthermore, Respondents did not produce any testinony or evidence
agai nst Feierabend at that part of the January 20, 1992, hearing he attended,
thereby preventing him from learning the specific charges against him and from
guestioning those District officials - such as Justman or MCauley - whose
charges led to his term nation.

Standi ng al one, such procedural errors show that Respondents did not
follow the procedural safeguards surrounding the contractual just cause
standard and that Feierabend's termnation could be reversed on these grounds
al one.

But there is nore: for the record also establishes that Feierabend s
term nation was tainted by McCaul ey's involvenment in the term nati on process.

Thus, school secretary Gasper testified MCauley threatened on
January 20, 1992, that if she supported Feierabend at his hearing later that
day, "You're going to be in trouble, too"; that he said he would "get rid of
me, too"; and that he also said that he could "get w tnesses" agai nst her.

W do not know why MCauley made these threats, as he never testified
about this exchange. Hence, we only know that Gasper's testinony is
uncontradi cted. 3/

These were not nice things to say. They also indicate that MCaul ey was
willing to go to extremes and to use fabricated testinmony to get even wth
Gasper, if it came to that.

3/ If pleaded, | would find that this threat was unlawful. But since there
is no conplaint allegation regarding this specific matter, it would be
unfair to the Respondents to rule upon an issue that is not before me.
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That being so, | find that MCauley's entire testinony should be
discredited, as he apparently is driven by sone sort of aninus against
Fei erabend. 4/

Furthermore, since MCauley was so closely involved with the decision to
termnate Feierabend, and since the School Board relied upon MCauley's
representations in determning to term nate Feierabend, it nust be concluded
that said decision - when coupled with the procedural irregularities noted
above - was tainted and violated Section 111.70(3)(a)5, Stats., and
Fei erabend' s due process rights under the just cause standard. The term nation
t heref ore must be set aside.

The question then beconmes what discipline, if any, is warranted over
Fei erabend' s refusals to enpty the pickup truck in the norning, as directed by
Justman until he, Feierabend, started to do so by the end of the day on
January 8, 1992. Si nce Fei erabend was previously given witten warnings over
his past work problens, it is appropriate to nove to the next step of the
disciplinary chain - i.e. a suspension. Accordingly, | find that Feierabend' s
term nation should be reduced to a one-week suspension w thout pay - one which
runs fromJanuary 21, 1992, to January 28, 1992.

The District therefore shall nake Fei erabend whol e by paying hima sum of

nmoney, including all benefits, that he otherwise would have earned from
January 28, 1992, to the end of the regular school year on June 30, 1992.
Si nce Fei erabend has waived his right to reinstatenent, it will not be ordered.

The District is also required to post the renedial Notice noted above.
Dated at Madi son, Wsconsin this 16th day of Cctober, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Anedeo Greco /s/
Anedeo G eco, Exam ner

4/ Wiile the record fails to establish whether this animus is based upon
anti-union or personal considerations, the fact remains that MCaul ey's
ani mus agai nst Feierabend is so strong that he cannot be relied upon to
tell the truth.
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