STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N STATE EMPLOYEES UNI ON
(WBEU), DI STRICT COUNCIL 24,
AFSCMVE, AFL-Cl O,
: Case 318
Conpl ai nant, : No. 46952 PP(S)-187
: Deci sion No. 27255-A
VS.

STATE OF W SCONSI N, DEPARTMENT OF
EMPLOYMENT RELATI ONS ( DER),

Respondent .

Appear ances:
M. R chard V. Gaylow, Lawton & Cates, S.C., Attorneys at Law, 214 West

MTflin Street, Mdison, Wsconsin 53703-2594, appearing on behal f
of Conpl ai nant.

M. David C Witconb, Chief Legal Counsel, Departnent of Corrections,
State of W sconsi n, 149 East W son Street, Madi son,
Wsconsin 53707, appearing on behal f of Respondent.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On January 30, 1992, Wsconsin State Enployees Union (WSEU), District
Council 24, AFSCVE, AFL-CIO, hereafter Conplainant, filed a conplaint of
prohibited practice alleging that the State of Wsconsin, Departnent of
Enpl oyment Rel ations (DER), hereafter Respondent, had violated Sec. 111.84 and
111.84(1)(a) and (c), Stats., in its creation and staffing of an Energency
Response Unit (ERU) at Colunbia Correctional Institution (CCO). On May 6,
1992, the Wsconsin Enploynent Relations Conm ssion, hereafter Comm ssion,
appoi nted Coleen A Burns, a nenber of its staff, as Exami ner to conduct the
hearing on the conplaint, and to nake and issue Findings of Fact, Conclusions
of Law and Order, as provided in Sec. 111.07, Stats. The hearing on the
conplaint was held on June 10, 1992, at the Col unbia Correctional Institution,
Portage, Wsconsin. The record was closed on Septenber 18, 1992, upon recei pt
of posthearing witten argunent.

Havi ng considered the evidence and the arguments of the parties, the

Exam ner makes and issues the follow ng Findings of Fact, Conclusions of Law
and Order.
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FI NDI NGS OF FACT

1. The Wsconsin State Enmployees Union (WBEU), District Council 24,
AFSCVE, AFL-CI O hereafter the Union or Conplainant, is a |abor organization
wi thin the meaning of Sec. 111.81(12), Stats., and has its principal offices at
5 COdana Court, Madi son, Wsconsin 53719.

2. The State of Wsconsin, hereafter the Respondent, is an enployer
within the nmeaning of Sec. 111.81(8), Stats., and is represented by the
Departnment of Enploynent Relations which has its offices at 149 East WI son
Street, Madi son, Wsconsin 53702.

3. At all times material hereto, the Conplainant has been the
excl usive col |l ective bargai ning agent for a nunber of state enpl oyes, including
Correctional Oficers enployed at the Colunbia Correctional Institution,

hereafter CCl. CCl is a maximum security correctional institution operated and
mai nt ai ned by the State Departnent of Corrections, also referred to as DOC. On
January 30, 1992, Conplainant filed a Conplaint with the Wsconsin Enpl oynent
Rel ati ons Conmi ssion alleging that Respondent had violated Sections 111.84 and
111.84(1)(a) and (c), Stats., in the creation and nai ntenance of the Energency
Response Unit at .

4. Kyl e K. Davi dson, Associ ate Warden-Security, is responsible for the
oversight of the CC security, including supervision of the Energency Response
Unit, hereafter ERU.~ The ERU, which was established shortly after the prison
was opened in 1986, is a 48 person team which was created to respond to a
variety of energencies, including inmate disturbances at the prison or other
correctional institutions, and hostage-taking. The ERU has specialized teans,
such as sniper or forcible entry, and all ERU nenbers receive specialized
training. The ERU contains enployes of the Respondent who are represented by
the Conplainant, as well as enployes who are not represented by the
Conpl ai nant . Each ERU nenber has a regular, pernmanently assigned duty not
related to ERU. Since the creation of the ERU, at the beginning of each year,
a sign-up sheet for ERU is posted at CCl. Enployes who are not nenbers of the
ERU, but are interested in becomng so, have the right to sign the sign-up
sheet. \Whenever there is a vacancy in the ERU, enployes are selected fromthe
sign-up sheet on the basis of seniority. Enployes selected for ERU nust sign an
Ener gency Response Unit (ERU) Sign-up Agreenent which states as foll ows:

I, , do hereby volunteer ny
services for a position on the Energency Response Unit
at Colunbia Correctional Institution. | certify that |
fully understand Colunbia Correctional Institution's
policies and procedures relating to the Energency
Response Unit.

In addition, | understand that by being a nenber
of the Emergency Response Unit | could be relieved of
duty from ny regul arly-schedul ed post and be schedul ed
for Energency Response Unit training. Also, ny
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regul arl y- Schedul ed hours of work could be changed with
a 24-hour advance notice to attend Energency Response
Unit training.

| fully understand that it is mandatory that |
attend all schedul ed Emergency Response Unit training
sessi ons. When | am unable to attend a schedul ed
Ener gency Response Unit training session, | wll submt
a letter stating the reasons for ny absence to the
Ener gency Response Unit supervisors.

Enpl oyes accepted into the ERU nust neet the following criteria:

COLUMBI A CORRECTI ONAL | NSTI TUTI ON EMERGENCY RESPONSE UNI T ( ERU)

CRI TERIA FOR ACCEPTANCE, NAI NTENANCE, AND REMOVAL FROM
THE

ACE GROUP

UNDER 30
AND

30 - 39
AND
AGE GROUP

40 - 49
AND

CRI TERI A FOR ACCEPTANCE AND NAI NTENANCE:

1. The Employee's record is to be free of any
discipline for the past year.

2. The enpl oyee nust be off of original probation

3. Ability to nmaintain 80% qualification wth
assigned weapons "strong side" and 70% "weak
side."

4. Mai ntain positive evaluations from supervisors
participating in training. Eval uati on areas
i ncl ude: fire arms safety and skill, comuni-

cation skills, acceptance of chain of comand
and | eadership skills, and attitude.

5. Physical Fitness Standards: CCl's physical
entry standards are Tisted bel ow Any person
applying for ERU nenbership after April 8, 1991
must be able to neet the listed standards.
Those persons presently on CCl's ERU are to
consi der thenselves "grandfathered." If any
"grandfathered" nmenber is renoved for any
reason, that person's return to the unit will be
contingent on their achieving the noted physical
fitness standards.

SI T- UPS PUSH- UPS LEG RAl SES 1.5 M LE RUN
35 REPETI TI ONS 25 REPETI TI ONS 25 REPETI TI ONS 14 M NUTES
30 SECONDS

30 REPETI TI ONS 23 REPETI TI ONS 23 REPETI TI ONS 15 M NUTES
30 SECONDS

SI T- UPS PUSH- UPS LEG RAI SES 1.5 M LE RUN
23 REPETI TI ONS 17 REPETI TI ONS 17 REPETI TI ONS 16 M NUTES
30 SECONDS
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50 AND 19 REPETI TI ONS 12 REPETI TI ONS 12 REPETI TI ONS 17 M NUTES
AND OVER 30
SECONDS

CRI TERI A FOR REMOVAL:

1. | nsubor di nati on: | mredi ate renoval with no
chance of reactivation.

2. Si ck Leave Abuse: Menber is to be counsel ed and
warned of the consequences as they pertain to
ERU. If abuse continues, will renbve with the

option of reapplying after one year.

3. Eval uati ons: Eval uati ons of a negative content
are to be submitted to the ERU Commander,
depending on the content and with the Associate
Warden-Security's input and approval, proper
action, to include renoval, may result.

4. Disciplinary Action (Non-ERU): Any and all
disci-plinary proceedings are to be copied to
the ERU Conmander and should be |ooked at as
they pertain to ERU. If any disciplinary action
results in Leave Wthout Pay, immediate renoval
from ERU will result, with the one year option
to remai n open.

5. Late: Any nenber reporting late to ERU training
will be in violation of Wrk Rule #14 and will
be subject to disciplinary action. Two
occurrences will result in renoval with the one
year resign option.

6. Absence: Two unexcused absences will result in
removal from ERU with the one year resign
option. An unexcused absence is an absence for
which prior approval of the comrander was not
obt ai ned.

Respondent devel oped the "Criteria for Acceptance, Mintenance, and Renoval
From the Col unbia Correctional Institution Energency Response Unit (ERU)" and
the Colunmbia Correctional Institution Energency Response Unit (ERU) Sign-up
Agreenent wi thout any participation fromthe Union.

5. Conpl ai nant has not pled, and the parties have not litigated, the
i ssue of whether or not the Respondent has refused to bargain collectively in
violation of Sec. 111.84(1)(d), Stats.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and issues the follow ng

CONCLUSI ONS OF LAW

1. The Exam ner does not have jurisdiction to determ ne whether or not
the Respondent has refused to bargain collectively in violation of Sec.
111.84(1)(d), Stats., and, therefore, the Examiner is without jurisdiction to
determ ne whether or not Respondent has violated Sec. 111.84(1)(a) or (c) by
refusing to bargain collectively wth Conplainant in violation of Sec.
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111.84(1)(d), Stats.

2. The Respondent has not been shown to have committed any independent
violation of Sec. 111.84(1)(a) or (c), Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner issues the follow ng

ORDER 1/
The instant conmplaint is hereby dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 17th day of Novenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Col een A. Burns, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmission may authorize a comm ssioner or exam ner to make

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examner was mailed to the | ast

(Footnote 1/ continued on page 6)
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1/

conti nued

known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the commi ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion
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STATE OF W SCONSI N

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

Conpl ai nant

The conplaining Union has been and continues to be the exclusive
bargai ning agent for all Correctional Oficers working for the state, including
those at the Colunbia Correctional Institution (CC). The Union has the right
and duty to negotiate the wages, hours and conditions of enploynment of these
enpl oyes, including nost of the subjects found in the Emergency Response Unit
(ERU) Sign-up Agreenment and the Criteria for Acceptance, Mintenance and
Renoval From the Col unbia Correctional Institution Energency Response Unit. By
unilaterally establishing the Energency Response Unit (ERU) Sign-up Agreenent
and the criteria for acceptance, naintenance and renoval from the Colunbia
Correctional Institution Emergency Response Unit (ERU), the Respondent has
violated Sec. 111.84(1)(a) and (c), Stats.

Respondent

The Conpl aint alleges that Respondent has violated Sec. 111.84(1)(a) and
(c) of SELRA The Conplaint does not allege that Respondent has violated
Sec. 111.84(1)(d) of SELRA Not only does the Conplaint fail to allege a
violation of Sec. 111.84(1)(d), but also, there is nothing in the record to
suggest that the Conplainant has ever attenpted to bargain with the Respondent
over any aspect of CCl's ERU Moreover, the establishnent of an ERU, as well
as its deploynent, is a nmnagenent right under Sec. 111.90, Stats. SELRA
neither prohibits nmanagement from exercising its nanagenment rights, nor
requi res nmanagenent to bargain the establishnment or depl oynent of ERU.

The Examiner is limted to the alleged violation of Sec. 111.84(1)(a) and
(c), Stats. There is no evidence in the record to support a finding that the
Respondent has violated either Sec. 111.84(1)(a) or Sec. 111.84(1)(c). The
conpl ai nt shoul d be dism ssed with prejudice.

DI SCUSSI ON

The Conplaint, as filed, alleges that Respondent has violated "Section
111.84 and 111.84(1)(a)(c), Ws. Stats." Conpl ai nant has not pled, and the
parties have not litigated, a claim that the Respondent violated Sec.
111.84(d), Stats., when Respondent devel oped and inplemented the Criteria for
Accept ance, Maintenance, and Renoval From the Colunbia Correctional Institution
Emergency Response Unit (ERU) and the Colunbia Correctional Institution
Ener gency Response Unit (ERU) Sign-up Agreenent. Accordingly, the undersigned
is without jurisdiction to determne whether or not Respondent has violated
Sec. 111.84(1)(d), Stats. Having no jurisdiction to determ ne whether or not
Respondent has violated its statutory duty to bargain, the Exam ner does not
have jurisdiction to determine a Sec. 111.84(1)(a) or (c) claim which derives
froman allegation that Respondent has violated its statutory duty to bargain.

The Conpl ai nant does not argue, and the record does not establish, that
there has been any violation of Sec. 111.84(1)(a) and/or (c), Stats., which is
i ndependent of Conplainant's assertion that Respondent has violated its
statutory duty to bargain. Accordingly, the Conplaint has been dismssed in
its entirety.
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Dated at Madi son, Wsconsin this 17th day of Novenber, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

Col een A. Burns, Exam ner
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