STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVMM SSI ON

M LWAUKEE POLI CE ASSQOCI ATI ON,

Conpl ai nant,
VS. X Case 392
X No. 47803 MP-2628
THE CITY OF M LWAUKEE, A MJUN Cl PAL X Deci si on No. 27348-A

CORPORATI ON, and PHI LI P ARRECLA,
CH EF OF PCLI CE OF
THE A TY OF M LWAUKEE,

Respondent s.

Appear ances:

Adel man, Adelman & Murray, by M. Kenneth J. Mirray, Esq.,
and Ms. Laurie A Eggert, 1840 North Farwell Avenue,
M | waukee, W sconsi n, 53202, on behal f of t he
Conpl ai nant .

M. Gant F. Langley, Esg., Cty Attorney, by M. Thomas C
CGoel dner, Assistant Gty Attorney, 200 East Wlls
Street, Room 800, M| waukee, Wsconsin, 53202, on
behal f of the Respondents.

FI NDI NGS OF FACT,
CONCLUSI ON O LAW AND ORDER

Anedeo G eco, Hear i ng Exam ner: M | waukee Pol i ce
Associ ation, herein "Association", filed a prohibited practices’
complaint with the Wsconsin Enploynent Relations Conm ssion,
herein "Comm ssion”, on July 20, 1992, alleging that the Gty of
M | waukee, herein "City", and Chief of Police Philip Arreola had
commtted a prohibited practice wthin the neaning of the
Muni ci pal Enpl oynent Rel ations Act, herein "MERA', by unlawfully
refusing to bargain over creation of a new 10:00 a.m - 6:00 p.m
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shift in the sumer of 1992. The Conmm ssion appointed the
undersi gned to nmake and issue Findings of Fact, Conclusion of Law,
and Order as provided for in Sec. 111.07(5), Ws. Stats. The City
filed its answer on August 26, 1992, and hearing was held in
M | waukee, W sconsin on August 31, 1992. The parties thereafter
filed post-hearing briefs which were received by July 23, 1993.

Havi ng considered the argunents and the record, | nake and
file the followi ng Findings of Fact, Conclusion of Law, and Order.
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FI NDI NGS OF FACT

1. The Association - a |abor organization which nmaintains
its principal place of business at 1840 North Farwell Avenue,
Suite 400, MIwaukee, Wsconsin - represents for collective
bar gai ni ng purposes certai n non-supervisory | aw enforcenent police
officers of the MIlwaukee Police Departnent. At all tinmes
material herein, Bradl ey DeBraska has been its president.

2. The City - a nunicipal enployer which maintains its
principal place of business at 200 East Wells Street, M I waukee,
Wsconsin - operates a police departnment in M| waukee, W sconsin.

At all times material herein, Philip Arreola has been Chief.

3. The Association and the Cty are privy to a collective
bar gai ni ng agreenent which provides in pertinent part in Article
5, entitled "Managenent Ri ghts":

MANAGEMENT RI GHTS

1. The Association recognizes the right of
the Gty, the Chief of Police and the
Board of Fire and Police Conm ssioners
to operate and manage their affairs in
all respects in accordance with the |aws
of Wsconsin, ordinances of the GCty,
Constitution of the United States and
Section 111.70 of t he W sconsin
St at ut es. The Association recognizes
the exclusive right of the Board of Fire
and Police Commi ssioners and/or the
Chi ef of Police to establish and
mai ntai n depart nent al rul es and
procedures for the adm nistration of the
Police Departnment during the term of
this Agreenent provided that such rules
and procedures do not violate any of the
provi sions of this Agreenent.

2. The Cty has the exclusive right and
authority to schedule overtine work as
required in the manner nost advant ageous
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to the Gty. The City shall have the
sole right to authorize tradeoffs of
wor k assi gnnents.

It is wunderstood by the parties that
every incidental duty connected wth
operati ons enuner at ed in j ob
descriptions is not always specifically
descri bed; nevertheless, it is intended
that all
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such duties shall be perfornmed by
t he enpl oyee.

4. The Gty reserves t he ri ght to
discipline or discharge for cause;
except that discharge of a probationary
enpl oyee in the Police Oficer position
classification shall not have to be for
cause. The Gty reserves the right to
| ayof f personnel of the departnent.

5. The Cty shall determ ne work schedul es
and establish methods and processes by
whi ch such work is perforned.

6. The Gty shall have the right to
transfer enployees wthin the Police
Departnent in a manner nost advant ageous
to the Gty.

7. Except as ot herw se specifically
provided in this Agreenent, the Gty,
the Chief of Police and the Fire and
Police Comm ssion shall retain al
rights and authority to which by I|aw
they are entitled.

4. Said agreenent also provides in Article 14, entitled
"Hours of Work":

1. The normal hours of work for enployees
covered by this Agreenent shall consi st
of work shifts of eight (8) consecutive
hours which in the aggregate results in
an average normal work week of forty
(40) hours.

2. Wthin the normal hours of work, any
shift assignment of eight consecutive
hours, which is of 10 consecutive eight-
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hour work shifts in duration or |onger
with each eight-hour work shift starting
at the sanme hour or in the case of
speci al assignnents such as vice-squad
with possible differing starting tinmes
for each eight-hour work shift shall be
deenred to be a regularly schedul ed
ei ght-hour shift assignnment; except that
within the nornal hour s of wor k
Christmas Store detail or Summerfest
detail shall also constitute a regularly
schedul ed ei ght-hour shift assignnent.

3. The regul arly schedul ed ei ght hour shift
shall be established by the Chief of
Pol i ce in accor dance with t he
requi renents set forth above.

5. The standard daytine shifts for many years have been
either 7:30 am - 3:30 ppm or 800 am - 4:00 pm The vast
majority of officers work the 800 a.m - 4:00 p.m, 4:00 p.m -
M dnight, and Mdnight - 8:00 a.m shifts. There have been
exceptions over the years to the regul arly-schedul ed shifts - such
as the vice squad, a SWAT-|i ke team special assignnments, override
cars, and a "power shift" which ran from7:00 p.m to 3:00 a.m
Such shifts wusually have been provided for in various police
departnent orders.

6. At various tines over the years, Association and Gty
representatives have net and discussed such matters before they
were inpl enented. At no time in these discussions did Cty

representatives ever expressly waive the Gty's contractual right
to establish shifts.

7. Arbitrator Martin Wagner in 1973 issued a nmunicipal
interest-arbitration award wherein he determned, inter alia, that
the Gty could change the regularly-scheduled shifts wthout
offering any premum pay if it gave police officers seven days'
advance noti ce.

8. Arbitrator Arthur A Malinowsky subsequently issued a
muni ci pal interest-arbitration award wherein he determ ned, inter
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alia, that the Gty no longer had to give advance notice before
changing an officers' regul arly-schedul ed shift.

9. A grievance thereafter was filed asserting that the
Cty had violated the contract by changing his 4:00 p.m - 12:00
a.m shift. Arbitrator Arlen Christenson subsequently sustained

t he grievance.

10. In 1981, the parties submtted their collective
bargai ning dispute to interest-arbitration before Arbitrator Arvid
Ander son. Arbitrator Anderson subsequently determ ned that the
City could change a regularly-schedul ed shift wthout paying any
penalty if the new shift lasted for ten (10) or nore consecutive
days and that prem um pay would have to be paid if the new shift
| asted nine or fewer consecutive days. H's award was codified in
subsequent collective bargaining agreenents and it is now
contained in Article 14, supra.

11. In 1992, the Cty and Chief Arreola were contenplating
establishing an "Initiatives for the Sumrer"” program which called
for providing additional police manpower between the hours of
10:00 a.m and 6:00 p.m and the assignnment of police officers to
that shift. The Cty wanted to establish such a new shift because
it believed that crine increases during the sunmer and because it
wanted nore officers on the street later in the day.

12. By letter dated My 29, 1992, to Chief Arreola,
Association President DeBraska demanded on behalf of the
Associ ation "to negotiate work shifts other than those currently
exi sting."

13. By letter dated June 3, 1992, Arreola inforned
DeBraska, "I will not accede to your demand for such negoti ations,
as none are called for" because the «collective bargaining
agreenment between the parties "grants to the Chief the right to
est abli sh enpl oyee work schedules, and in particular, the right to
establi sh and change enpl oye's regul arl y-schedul ed ei ght hour work
shifts."

14. By letter dated June 8, 1992, to Chief Arreola,
DeBraska agai n demanded to bargain over this issue.
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15. By letter dated June 17, 1992, to DeBraska, Arreola
again stated that the Cty would not bargain over this issue.

16. By letter dated July 2, 1992, Arreola inforned
DeBr aska:

) .As recently indicated to you by
| nspector Thomas E. Harker, the shift changes
will involve approximately ten 1- or 2-
person squads on a rotating basis over the
interim of the 1992 Summer Initiative period
whi ch runs through Septenber 15, 1992 and is
to involve all Districts. The regularly
schedul ed work shift of these squads wll be
changed from 8:00 AM -4:00 P.M to 10:00
AM - 6:00 P.M The affected nmenbers will
work this new shift assignment for a period
of at | east 10 consecutive work shifts.

17. Effective July 2, 1992, the Gty and Chief Arreola
i npl emrented the new 10:00 a.m - 6:00 p.m shift referred to in
Arreola's July 2, 1992, letter. The Gty initially asked for
volunteers to man this shift, but not enough cane forward. As a
result, the Cty assigned about 13-15 police officers with the
| east seniority to the shift. The Gty did not pay any prem um
pay to those officers who worked ten or nore consecutive days on
the new shift; however, it did pay premum pay to those officers
who wor ked nine or |ess consecutive days.

Upon the basis of the foregoing Findings of Fact, the
Exam ner nakes the foll ow ng
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CONCLUSI ON OF LAW

The City has not violated Sec. 111.70(3)(a)(4), or any other
provi si on, of the Munici pal Enpl oynent Rel ati ons  Act in
unilaterally establishing and inplenenting the 10:00 a.m - 6:00
p.m shift.

On the basis of the above Findings of Fact and Concl usi on of
Law, the Exam ner nakes and issues the follow ng

ORDER 1/

It is ordered that the instant Conplaint be, and hereby is,
dismssed inits entirety.

Dat ed at Madi son, Wsconsin this 12th day of COctober, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Anedeo Greco /s/
Anedeo G eco, Exam ner

(Footnote 1/ appears on the next page.)
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Any party may file a petition for review with the Comn ssion
by following the procedures set forth in Sec. 111.07(5),
Stats.

Section 111.07(5), Stats.

(5) The commssion may authorize a
conmmi ssioner or examner to make findings and
orders. Any party in interest who is dissatisfied
with the findings or order of a conmm ssioner or
examiner my file a witten petition with the
commission as a body to review the findings or
or der. If no petition is filed within 20 days
fromthe date that a copy of the findings or order
of the conm ssioner or examner was nailed to the
| ast known address of the parties in interest,
such findings or order shall be considered the
findings or order of the conmmssion as a body
unl ess set aside, reversed or nodified by such
conmi ssioner or examiner within such time. [If the
findings or or der are set aside by the
conm ssioner or examner the status shall be the
same as prior to the findings or order set aside.

If the findings or order are reversed or nodified
by the comm ssioner or examner the tinme for
filing petition with the comm ssion shall run from
the time that notice of such reversal or
nodi fication is miiled to the |ast known address
of the parties in interest. Wthin 45 days after
the filing of such petition with the conm ssion,
the comm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole
or in part, or direct the taking of additional
testinony. Such action shall be based on a review
of the evidence submtted. If the commission is
satisfied that a party in interest has been
prejudiced because of exceptional delay inthe
receipt of a copy of any findings or order it may
extend the tine another 20 days for filing a
petition with the comm ssion.
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This decision was placed in the mail on the date of
issuance (i.e. the date appearing inmediately above the
Exam ner's signature).
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THE A TY OF M LWAUKEE (PQLI CE DEPARTMENT)

VEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON O LAW AND ORDER

PCSI TI ONS O THE PARTI ES

The Association primarily argues that the Cty unlawfully
refused to bargain over creation of the 10:00 a.m to 6:00 p.m
sumer shift because "the definition of the starting and ending
time of the day shift is a nandatory subject of bargaining”;
because the parties since 1978 have defined the day shift in
departnental orders "and have bargai ned any proposed changes prior

to inplenmentation”; and because the Association has never
contractually waived "its right to bargain changes in the starting
time for the day shift." As a remedy, the Association requests

that the Gty be enjoined from naking such changes in the day
shift.

The Cty, in turn, maintains that the conplaint should be
di sm ssed because the "cl ear and unambi guous” contract |anguage in
Articles 5 and 14 gives it the right to establish work schedul es
and regul arly-schedul ed eight hour shifts and that, noreover, it
has never waived its contractual right to unilaterally establish
such shifts.

DI SCUSSI ON

The City is right; the Association is wong.

Not hi ng could be clearer than the contract |anguage found in
Article 5 which expressly reserves the Cty's right to "determ ne

wor kK schedul es and establish nethods and procedures by which such
work is to be perforned.” (Enphasis added).

Article 14, Section 3, also clearly states that: "The
regularly scheduled eight hour shift shall be established by the
Chief of Police in accordance with the requirenents set forth
above." (Enphasi s added).

In the absence of other contract |anguage specifying
particular shift hours, this |anguage nust be given its plain and
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ordinary nmeaning - i.e., that the Chief retained the right to
create the 10:00 a.m - 6:00 p.m eight-hour shift which is the
subject of this controversy, subject only to the prem um paying
requirenents of Article 14, Section 2, which deal wth whether
such a shift lasts ten or nore consecutive days. Here, the Cty
has clearly conplied with that requirenment because it has paid
premum pay to those officers who worked the 10:00 a.m to 6:00
p.m shift for nine or |ess consecutive days.
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The only possible basis for finding otherwise is the
Association's claim that the Gty has waived its rights by
negotiating with the Association in the past over prior shift
changes which it points out constitute a mandatory subject of
bar gai ni ng. But even assumng arguendo that it is proper to
consi der parol evidence in the face of such clear and unanbi guous
contract |anguage, there is no nerit to this claim because a
wai ver, by definition, neans the voluntary relinquishment of a

known right. Here, there is no proof that any such voluntary
reli nqui shment occurred, as Gty representatives viewed any such
di scussions to be nmerely informational in nature. |In the absence

of any such waiver, the contractual |anguage in Articles 5 and 14,
therefore controls.

In light of the above, the conplaint therefore nust be
dismssed inits entirety.

Dat ed at Madi son, Wsconsin this 12th day of COctober, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By__ Anedeo Geco /s/
Anedeo G eco, Exam ner
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