STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

APPLETON PROFESSI ONAL PQLI CE

ASSQCI ATI ON,
Conpl ai nant,
: Case 327
VS. : No. 47321 MP-2587
: Deci sion No. 27350-A
CI TY OF APPLETON,
Respondent .
Appear ances:
€] & Gll, Attorneys at Law, 128 North Durkee Street, Appleton,

W sconsin 54911, by M. Bruce Evers and M. Gegory GIll, appearing
on behal f of Conpl ai nant Appleton Professional Police Association.
M. Geg Carman, City Attorney, Gty of Appleton, 200 North Appleton

Street, Appleton, Wsconsin 54911, appearing on behalf of
Respondent Gty of Appleton.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The above named Conplainant filed with the Wsconsin Enpl oyment Rel ations
Conmi ssion (WERC) a conplaint on April 27, 1992, alleging that the above-naned
Respondent violated various provisions of the Minicipal Enploynment Relations
Act (MERA), Sec. 111.70, Stats., et. seq. On August 10, 1992, the WERC
appoi nted the undersigned to serve as Exam ner and to make and issue Findings
of Fact, Conclusions of Law and Order in this matter. Pursuant to notice, the
Exam ner convened a hearing in Appleton, Wsconsin on Septenber 29, 1992. A
stenographic transcript of the proceeding was taken and received by the
Exam ner on Cctober 20, 1992. On Novenber 19, 1992, Conplainant's attorney
advi sed the undersigned that Conplainant was not going to file a posthearing
brief and pursuant to agreenment between the parties that neant that the
Respondent Gty of Appleton would also not be filing a brief in the captioned
matter. The Exam ner having considered the evidence and argunents of the
parties nmakes and i ssues the follow ng

FI NDI NGS OF FACT

1. Appl eton Professional Police Association (Conplainant) is a |abor
organi zation with its principal office located at 222 South Walnut Street,
Appl eton, Wsconsin 54911. At all tinmes material herein, Reid H Holdorf, was
Presi dent of the Conplainant Appl eton Professional Police Association and with
respect to his conduct relevant to the matters litigated herein, was acting as
an authorized agent of Conplainant Union. The Conpl ai nant  Appl et on
Prof essional Police Association at all tinmes naterial was the sole bargaining
agent for all law enforcenent enployes of Respondent City of Appleton Police
Departnment with the power of arrest, but excluding the Chief of Police, the
Deputy Chief, Captains and other supervisory personnel. Paul R WIff at all
times material was enployed by the City of Appleton Police Departnent, either
as a non-supervising police officer or as an acting supervisor.

2. The City of Appleton (Respondent) is a nmunicipal enployer wth
princi pal offices located at 200 North Appleton Street, Appl et on,
Wsconsin 54911. Included anong the various operations of the Respondent Gty
is the Police Departnent. During all times material herein, the Chief of
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Police was David Gorski and with respect to the matters litigated herein he was
acting as an agent of Respondent within the scope of his authority. Also, at
all times material herein, David Bill was enployed by the Respondent as its
Director of Personnel and with respect to nmatters litigated herein was acting
as an agent of the Respondent.

3. In or about Decenmber of 1990, police officer WIff was assigned to
the MEG unit which was a netropolitan |aw enforcenent drug unit serving a four
county area in the Fox Valley. Prior to officer WIff being assigned to the

MEG unit, officer Carlos Del Plaine had been assigned to the wunit for
approximately three and one-half years. Wl ff's assignment to the MEG unit was
l1ke any other job assignnent that a police officer for Respondent City of
Appl eton coul d expect to receive and, Conplainant Union has never taken issue
with such assi gnnents.

4. In the spring of 1992, the then supervisor of the MEG unit, who was
an agent for the State Division of Narcotic Enforcenent, was renoved from the
assi gnnent and Sergeant Roger Price with the Qutagam e Sheriff's Departnent was
put in charge of the unit. Price expressed concern to the Board of Directors
as to his ability to supervise the entire unit due to its size and in response
to his concerns the Board of Directors contacted Chief Holdorf about their
desire to have officer WIff continue with the MEG unit and assist Price in a
supervisory capacity. Chief Holdorf discussed wth officer WIff a
conversation he had had with the Board of Directors of the MG unit, and
inquired if WIff was interested in continuing to serve in the unit but in a
supervi sory capacity. Wl ff advised the Chief that he thought it mght be
possi bl e, but he wanted to give it further thought. The Chief advised himthat
if he did assume additional responsibilities that he ought to receive
addi tional conpensation in return, and he advised officer WIff that it would
be his intent to pronote himto acting Lieutenant which would bring with it an
addi tional pay increase and that after one year he would return to the Appleton
Police Department as a nonsupervisory patrol nan. That pronpted officer Wl ff
to inquire as to which bargaining unit he would then be in. Chi ef Hol dorf
advi sed himthat he should speak with his union representative. Oficer WIff
contacted Conplainant Union President Holdorf and stated that the Respondent
Cty wanted to tenporarily promote him for one year to acting Lieutenant and
pay him the Lieutenants' wages because he would be assum ng additional
supervisory responsibilities in his assignment to the MG unit. Wl f f
expressed concern to Holdorf as to which bargaining unit he would be in, and
wanted to know what the situation would be for him Holdorf then net with the
Chief on two different occasions to discuss the mtter of WlIff being
desi gnated as an acting Lieutenant. Hol dorf advised the Chief that he didn't
believe that WIff could be renoved fromthe bargaining unit for a determ nant
amount of tinme, placed in an acting supervisory position, and then put back
into the bargaining unit without any prior negotiation or consultation with
Conpl ai nant Union. These two neetings took place prior to April 5, 1992, when
the Respondent Police Chief tenporarily pronoted himto acting supervisor wth
the MEG unit and increased his pay to that of Step B of the supervisory pay
range. During the neetings between Holdorf and Chief Gorski, they discussed
different possibilities with respect to handling the WIff assignnent to the
MEG wunit, however, no agreenent was reached between them as to the
appropriateness of the Chief's expressed intent to pronmote Wl ff to acting
Li eut enant .

5. Conpl ai nant Uni on President Holdorf, by April 10, 1992, received
official notice of the Chief's final decision to promote WIff to acting
supervisor effective April 5, 1992. Subsequent to receipt of that notice,

Conpl ainant Union filed a grievance contesting the Chief's actions as being
violative of the parties' collective bargaining agreenent and/or past practice.
That grievance proceeded through the contractual grievance process and at the
time of hearing was at the grievance arbitration step of the procedure or about
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to be noved to that step by Conplainant Union. While Respondent had indicated
to Conplainant Union that it believed there were procedural defects in the
processing of the grievance, Respondent at no time prior to the hearing in the
instant matter had refused to process said grievance including agreeing to
arbitrate same.

6. Wl ff wvoluntarily accepted the tenporary pronotion to acting
Li eutenant after his discussion with the Chief and Hol dorf. Also, the
Respondent stipulated that it did not follow its normal pronotion procedure
when filling police departnent supervisory vacancies in the case of WIff's

tenporary pronotion to acting Lieutenant.

7. At no time subsequent to being notified of the Chief's intent to
tenporarily pronote officer Wl ff to acting Lieutenant on the MEG unit did the
Union demand to bargain with respect to that decision or the inpact of that
deci sion on wages, hours and conditions of enploynent of officer WIff or other
menbers of the police departnent |aw enforcenment bargaining unit. Conpl ai nant
Uni on President Holdorf believed it was not necessary for Conplainant Union to
demand to bargain about such matters, and that the responsibility to initiate
bargaining rested with Respondent City of Appleton who was proposing to
pronote, on a tenporary basis, officer Wlff to a position of acting Lieutenant
whi ch was not a part of Conplainant's bargaining unit.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and issues the follow ng

CONCLUSI ONS OF LAW

1. Respondent's decision to create an acting supervisory position
(Lieutenant) assigned to the MG unit and filled by officer WIff on a
tenporary basis was not a nmandatory subject of bargaining, and therefore,
Respondent's wunilateral action in not offering to bargain wth Conplainant
about its decision did not constitute a prohibited practice within the meaning
of Sec. 111.70(3)(a)4, Stats.

2. Conpl ainant, by not demanding to bargain about the inpact on
officer Wl ff or the remai nder of the nonsupervisory |aw enforcenent bargaining
unit of the Chief's decision to tenporarily pronote Wl ff to acting Lieutenant
wai ved its rights under Sec. 111.70(2), Stats., and relieved the Respondent of
its duty to bargain the inpact of said decision.

3. Conplainant did not establish by a <clear and satisfactory
preponderance of the evidence that Respondent by its conduct relative to the
decision to assign officer WIff to a tenporary acting supervisory position
with the MEG unit and increase his rate of pay, conmitted prohibited practices
in violation of Secs. 111.70(3)(a)l and 2, Stats.

4. The Commission wll not assert its jurisdiction to determne
whet her the Respondent violated Sec. 111.70(3)(a)5, Stats., relative to officer
Wl ff's tenporary assignnent to the MEG unit as an acting supervisor effective
April 5, 1992.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/

It is ordered that the conplaint be, and the sane hereby is, dismssed in
its entirety.
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Dat ed at Madi son, Wsconsin this 19th day of January, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By

Thomas L. Yaeger, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be

(Footnote 1/ continued on page 5)

1/

Cont i nued

consi dered the findings or order of the conm ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.
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CITY OF APPLETON

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Neither party to this dispute filed prehearing or posthearing briefs.
Theref ore, the undersigned has done his best to glean their positions fromthe
pl eadi ngs, opening statenents, and/or rermarks nmade on the record with respect
to evidentiary objections.

The Conpl ai nant contends that the City violated the Minicipal Enploynent
Rel ations Act (MERA) by entering into a separate agreenent, outside of its

know edge, with bargaining unit enploye, Paul WlIff. This agreenent was
entered into while WIff was assigned as patrolnman to the Lake Wnnebago MG
unit, which is a drug enforcenment unit. He was assigned to the unit as a part

of his patrolman responsibilities in Decenber of 1990, and was paid his regular
patrolman's rate until April of 1992, when the Chief pronoted him to acting
supervisor with the conconmtant increase in pay. Thereafter, he was no | onger
included within the collective bargaining unit represented by Conplainant.
This was a tenporary assignment that was to last until April of 1993, when he
would be returned to his patrolman classification and the nonsupervisory |aw
enforcement bargaining unit represented by Conplainant. Conpl ai nant bel i eves
that the Chief engaged in individual bargaining in violation of MERA wth
patrol man Wl ff and, the manner in which his pronotion occurred violated a past
practice with respect to the posting and filling of such supervisory vacancies
as well as the creation of a previously abolished acting supervisory position.
Also, the Association did not receive notice of the pronotion and the
acconpanyi ng pay increase until April 9, which was subsequent to the effective
date of the pronmotion of April 5.

Conpl ainant filed the prohibited practice conplaint because the ability

to renedy this problem under the grievance and arbitration procedure will be
i neffective inasmuch as the position is a tenporary position, and by the tine
the grievance arbitration procedure runs its course, the position wll no
| onger be in existence. Thus, no renmedy is available under the arbitration
procedure. Conplai nant al so believes that Respondent is blatantly del aying the
arbitration of the grievance knowing full well that the position wll be
di ssolved prior to hearing in the matter. Conpl ai nant asserts that by this

conduct the Respondent has violated Sec. 111.70(3)(a)l, 2, 4, and 5, Ws.
Stats., and requests the Examiner order Respondent to cease and desist from
conmitting such prohibited practices and order Respondent to reinburse
Conpl ainant for attorneys fees and other costs associated with bringing this
action.

The Respondent, to the contrary, denies that it negotiated any outside
agreenents with officer WlIff. Rather, the Cdty nerely exercised its
management's rights when the Police Chief tenporarily pronoted WIff to a
supervisory rank. This action of the Chief did not violate any provision of
the parties' collective bargaining agreement because the position of acting
Lieutenant to which the Chief assigned WIff on a tenporary basis is a
supervisory position and not covered by the parties' collective bargaining
agr eenent . Thus, the Union does not have standing to challenge pronotional
procedures for nonunit positions and thus, the reliance on past practice
relative to prior pronotional procedures followed is not relevant to this
di spute. Al so, Respondent believes that this action is nerely an attenpt by
Conpl ainant to "go around the barn in another direction" in that it has failed
to conply with the grievance tine limts in challenging the Respondent's action
as an alleged violation of the collective bargaining agreenent. Thus,
Respondent believes that the Conm ssion should dismss the conplaint for |ack
of jurisdiction.
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As best as the undersigned can discern, one of the principal contentions
of Conplainant is that Respondent's conduct violates the parties' collective
bargai ning agreenent and therefore, constitutes a prohibited practice within
the neaning of Sec. 111.70(3)(a)5, Stats. The Commi ssion case |law with respect
to asserting its jurisdiction to determne whether the collective bargaining
agreenment has been breached and thus a prohibited practice conmtted is clear.

The Commission will nornmally not assert its jurisdiction over alleged breach
of contract prohibited practice conplaints where there is a contractual
grievance and arbitration procedure because there is a presunption that the
contractual grievance and arbitration procedure is exclusive and the Conmi ssion
will not, except under certain circunstances, assert its jurisdiction. Rather,

the Commission will honor the exclusivity of the parties' contractual grievance
and arbitration procedures unless the parties waive their right to proceed with
the grievance arbitration provisions. 2/ In the instant case, the record

evi dence established that a grievance was filed, is being processed through the
procedure, and was at the arbitration step at the time of the hearing herein.
Because none of the conditions precedent to the Commission exercising its
jurisdiction to review an alleged breach of contract claim as is being nade
here, are present, the undersigned will not assert the Conmission's
jurisdiction in this case. This concl usion nmeans that the undersigned will
not undertake a review of any of Conplainant's allegations relative to conduct
being violative of the parties' collective bargai ning agreenent, e.g., creating
a tenporary acting supervisory position or pronoting a bargaining unit enploye
to the supervisory position without following the alleged past practice of
first posting the position, taking bids and interviewing bargaining unit
bi dders.

The Union also believes that the Chief's conduct in this matter wherein
he approached officer Wl ff concerning the MEG unit's desire to have him stay
on in the unit and function in a supervisory capacity constituted individual
bargaining with Wl ff. Further, the Union contends that the Cty did not
bargain with the Union concerning the entire matter as it was required to do by
I aw.

In or about late March, 1993, the MEG unit Board of Directors approached
the Chief concerning Wl ff's staying on in a supervisory capacity inasmuch as
the prior supervisor was no |onger assigned to the unit. The Chief's testinony
was that had Wl ff not been already working with the MEG unit when the request
cane in, he would have assigned a supervisory officer in response to the MG
unit request. However, the MEG unit specifically asked for WIff because of
his assignnment with the unit and famliarity with the operation. Ther ef or e,
the Chief approached WIff to determine his interest in functioning in a
supervisory capacity and staying on with the MEG unit for another vyear.
Oficer WIff had questions relative to his rights as an officer should he
accept the assignnent, and the Chief advised him that he should talk to his
Uni on representatives. Wl ff contacted Holdorf, then Union President, to
di scuss sonme of his concerns. Thereafter, Holdorf nmet on at least two
occasions with the Chief to discuss the nmatter. During the coarse of those
di scussions, the Chief and Holdorf cane to no agreenment concerning Wl ff's
assignnent to the MEG unit as an acting supervisor. Hol dorf told the Chief
that he did not believe the Chief had the right to nake such an assi gnnent, and
the Chief was steadfast in his belief that he did have that right. Utinately,
Wl ff accepted the tenporary pronotion to acting supervisor in the MEG unit.
There is no record evidence that WIff did not voluntarily take the assignment,
and thus it nust be presumed he voluntarily assuned the duties. Thus, this

2/ Monona Grove School District, Dec. No. 22414 (WERC, 3/85); Mahnke wv.
VERC, 66 Ws.2d 524 (1974).
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case does not present the concerns that would attend an involuntary pronotion
out of the bargaining unit.

The first elenment of the duty to bargain analysis relates to the Chief's
decision to create a tenporary supervisory position assigned to the MEG unit
and establishing a rate of pay for that position. Clearly, the Gty had no
duty to bargain with the Union with respect to the decision to create such a
position or the rate of pay for that position inasnuch as this supervisory
position was not included within the bargaining unit of nonsupervisory |aw
enforcement officers represented by Conplainant. 3/ Conpl ai nant agrees that
the supervisory position did not fall within its bargaining unit. As such,
this was a permssive subject of bargaining about which Respondent can act
unilaterally without first bargaining with Conplai nant. 4/

Also, the Chief's discussions with WIff relative to extending his
assignnent to the MG unit for another year in the position of acting
supervi sor and what he would be paid for assumng those responsibilities for
the reasons noted above, did not constitute individual bargaining with WIff in
violation of Respondent's duty to bargain with Conplainant as the exclusive
collective bargaining agent for nonsupervisory |aw enforcenent personnel
enpl oyed by Respondent. Furthernore, any other matters which WIff and the
Chief discussed relative to WIff returning to the bargaining unit at the
conclusion of his assignnent, did not constitute a prohibited practice in
violation of Sec. 111.70(3)(a)4, Ws. Stats. The contractual grievance and
arbitration procedure <contained in Conplainant's collective bargaining
agreenent with the Respondent governing wages, hours and conditions of
enmpl oynent of nonsupervisory |aw enforcenent personnel authorized WIff as an
i ndividual enploye to neet and discuss wth Respondent Chief how that
collective bargaining agreenent would be applied to him vis-a-via his
assignnent to the MEG unit in an acting supervisory capacity and subsequent
return to the nonsupervisory bargaining unit. 5/

Al so, Conplainant seenms to be arguing that the discussions between
Hol dorf and the Chief did not amount to bargaining and thus, Respondent never
engaged in bargaining with Conplainant relative to this nmatter. | ndeed, the
Union president testified that it was his opinion that it was the Gty's
responsibility to request bargaining with Conplainant rather than the other way
around. Further, Conplainant insists that the Union did not have notice of the
Chief's decision and thus, no opportunity to demand bargaining until after the

3/ Gty of MIwaukee, Dec. No. 26058 (WERC, 6/89); M Iwaukee Board of School
Directors, Dec. No. 20399-A (WERC, 9/83); Gty of Sheboygan, Dec.
No. 19421 (WERC, 3/82).

4/ Raci ne Unified School District, Dec. No. 25283-B (WERC, 5/89).

5/ Arery Schools, Dec. No. 26138-A (MlLaughlin, 2/90) aff'd by operation of
[aw, Dec. No. 26138-B (WERC, 3/90); Geenfield Schools, Dec. No. 14026-B
(VERC, 11/77).
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deci sion had al ready been nade. Conplainant points to the fact that it did not
receive notice of the Chief's decision until April 9 or 10 whereas the decision
was effective April 5, 1992.

Not wi t hst andi ng that the Respondent's formal notification was received by
Hol dorf on or about April 9 or 10, 1992, the Union was on notice of the Chief's
intentions several days if not weeks prior to his decision actually being
ef f ect uat ed. It becane aware of the Chief's intentions by virtue of WIff's
contact with Holdorf and Holdorf's subsequent neetings with the Chief all of
whi ch took place prior to April 5, 1992. Even though Conplainant had no right
to insist that Respondent bargain with it about the Chief's decision to create
an acting supervisory position or the rate of pay for said position,
Conpl ainant legally could have demanded to bargain over the inmpact of the
Chief's decision to tenporarily pronote an officer to an acting supervisory
position out of the bargaining unit. For exanple, issues as to how such an
enpl oye woul d be selected, what would happen to his seniority rights while he
was out of the bargaining unit, under what circunstances could the enploye
return to the bargaining unit, and what seniority rights would he have upon
returning to the unit follow ng conpletion of an assignnent out of the unit,

anong other things. However, no such denmand was ever made by Conpl ai nant.
Consequently, there is no basis for finding Respondent guilty of a refusal to
bargain with Conplainant relative to such natters. Rather, it nust be

concl uded that by its conduct Conplainant waived its right to bargain about the
i npact of the Chief's decision.

Lastly, Conplainant did not adduce any record evidence nor argue how
Respondent's conduct in this matter interfered with, restrained or coerced
muni ci pal enployes in the exercise of their rights as set forth in Sec.
111.70(2), Ws. Stats., or domnated or interfered wth the fornation
organi zati on of Conplainant [|abor organization. Consequently, there is no
basis for concluding that Respondent conmitted prohibited practices within the
nmeani ng of Sec. 111.70(3)(a)l or 2, Stats.

Dat ed at Madi son, Wsconsin this 19th day of January, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

Thomas L. Yaeger, Exam ner
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