STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N STATE BU LDI NG TRADES
NEGOTI ATI NG COW TTEE and
STEAMFI TTERS LOCAL UNI ON NO. 394, :
. Case 316
Conpl ai nants, : No. 46805 PP(S)-185
: Deci si on No. 27365-A
VS.

STATE OF W SCONSI N,
Respondent .
Appear ances:

Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., by M.
M. David J. Vergeront, Legal Counsel, Departnent of Enploynent

Rel ati ons, 137 East WIson Street, Mdison, Wsconsin 53707- 7855,
appeari ng on behal f of the Respondents.

Lawton & Cates, S.C., by M. Richard V. Gaylow, 214 West Mfflin Street,
Madi son, W sconsin 53703-2594, appearing on behal f of Intervenor.

ORDER GRANTI NG MOTI ON TO | NTERVENE,
SCHEDULI NG HEARI NG ON MOTI ON TO DI SM SS,
AND GRANTI NG MOTT ON TO AMEND COVPLAI NT

The above-naned Conpl ai nants on Decenber 30, 1991, filed a conplaint with
the Wsconsin Enploynment Relations Conmission alleging that the State of
Wsconsin, herein Respondent, has committed unfair |abor practices within the
meani ng of Section 111.80, particularly Section 111.84(1)(d) and (e). O
August 26, 1992, the Wsconsin Enploynment Relations Conm ssion appointed
Mary Jo A. Schiavoni, a menber of its staff, as Examiner to hear the instant
di spute, and to nake and issue Findings of Fact, Conclusions of Law and O der
as provided in Sections 111.07 and 111.84(4), Stats. On March 26, 1992,
AFSCVE, District Council 24 filed a Mdtion to Intervene, alleging that it is
currently the exclusive bargaining agent for enployes in the civil service
classification identified as H/AC. Notice of hearing and a date for subm ssion
of an answer was sent on August 26, 1992. Hearing was schedul ed for Decenber
8, 1992 due to the parties' scheduling difficulties. On Novenber 23, 1992,
Respondent State filed a Mdtion to Dismss, an Answer, and Defenses requesting
that said notion be decided prior to the hearing schedul ed for Decenber 8.

No. 27365-A
On Novenber 25, 1992, the Exanminer solicited the witten positions of the
parties regarding Defendant's Mtion to Dismss and request to rule on said
notion prior to the scheduled hearing. By letter dated Novenber 25, 1992, but
received on Novenber 27, 1992, Conplainants objected to any postponenent of
said hearing. On Decenber 1, 1992, AFSCME, District Council 24, concurred with
Respondent and advi sed that said notion should be considered prior to hearing.
On Decenber 2, 1992, Conplainants responded to Defendant's Mdtion to Disniss
and filed a First Anmended Verified Conplaint. The Exam ner, having considered
the matter;

NOW THEREFORE, it is
ORDERED

John J




1. That AFSCME, District Council 24's Mdtion to Intervene is granted.

2. That Respondent's Mtion to Dismiss Conplaint is taken under
advi senent pendi ng hearing on said notion.

3. That Conpl ainants are permtted to file an anended conpl ai nt.

4. That hearing on said Mdtion to Dismiss will be held in concert with

hearing on the conplaint on Tuesday, Decenber 8, 1992 as previously set forth
in the Notice of Hearing.

Dated at Madi son, Wsconsin this 3rd day of Decenber, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner
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STATE OF W SCONSI N ( DEPARTMENT OF EMPLOYMENT RELATI ONS)

MVEMORANDUM ACCOVPANYI NG
ORDER GRANTI NG MOTI ON TO | NTERVENE,
SCHEDULI NG HEARI NG ON MOTI ON TO DI SM SS,
AND GRANTI NG MOTT ON TO AMEND COVPLAI NT

Neither party has objected to AFSCME, District Council 24's Mtion to

I nt ervene. Moreover, because AFSCVE, District Council 24 alleges that it
currently represents enployes in the disputed classification, it is a proper
party in the instant proceeding before the Conmi ssion. It has accordingly

denonstrated a satisfactory showing of interest in the controversy as required
by ERB 2.09. 1/

Respondent's Mdtion to Dismiss contains two jurisdictional objections.
It argues that Conplainants have not commenced a proceedi ng over which the WERC
has jurisdiction because there is no verified conplaint. Conplainants seek to
remedy this infirmty by the filing of a First Anended Verified Conplaint on
Decenber 2, 1992.

In anticipating objections to the filing of said anended conplaint, the
Exam ner | ooks to ERB 22.02(5) which provides as foll ows:

(5) AMENDVENT. (a) Wwo rmy anend. Any
conpl ai nant may anend the conpl aint upon notion, prior
to the hearing by the comm ssion; during the hearing by
the commission if it is conducting the hearing; or by
the comm ssion nenber or exam ner authorized by the
conmi ssion to conduct the hearing; and at any tine
prior to the issuance of an order based thereon by the
conmi ssi on, or conmi ssion menber or exam ner authorized
to i ssue and nake findings and orders.

Said admnistrative rule nmakes it clear that the Exam ner nmay accept such an
amendrment in the absence of any showing of prejudice to the Respondent or
I ntervenor prior to hearing.

In a strikingly simlar case, 2/ where there was no verified conplaint
but the Exami ner granted Conplainant's notion to anend the conplaint at hearing
by adding a sworn certification, the Exam ner concluded that verification was
not a statutory requirement and that the filing of an unverified conplaint was
sufficient to toll the statute of limtations. Noting that ERB 22.02(1) does
require verification but that ERB 22.02(5)(a) allows for anmendnent prior to or
during the hearing, he found the amendment to bring said complaint into
conpliance with ERB 22.02(1) sufficient to grant jurisdiction in the absence of
a showi ng of prejudice to the respondent and denied the notion to dism ss.

1/ See, Gty of Geen Bay, Dec. No. 26535-A (Schiavoni, 8/90).

2/ State of Wsconsin (Departnent of Adm nistration), CVIII, Dec. No. 15716-
B (Davis, 4/1978).
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The second ground for dismssal, according to Respondent, rests upon the
Conmi ssion's |lack of subject natter jurisdiction over the alleged controversy.
Both Conpl ainant's assertions and Respondent's responses make it clear that
this argunent is prem sed upon facts, docunents, and acts not yet in evidence.
In light of the requirenent that pleadings be construed liberally in favor of
the conpl ai nant because of the dramatic consequences of denying a hearing on
the conplaint and the nandate that such a notion to dismiss be granted only if
under no interpretation of facts alleged would Conplainant be entitled to
relief, 3/ the Examiner cannot find that under no set of facts could
Conpl ainants prevail on the basis of the information presented at this tine.
She, accordingly, will not rule on Respondent's notion wthout a hearing on
said notion. The parties are free to adduce evidence at said hearing to
support their respective positions. She expressly declines to rule on
Respondent's second grounds until she has recelived evidence at the upcom ng
heari ng. Any inferred request to hold the hearing in abeyance is denied and
hearing on the notion is scheduled in concert with hearing on the conplaint. 4/

Dated at Madi son, Wsconsin this 3rd day of Decenber, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner

3/ Racine Unified School District, Dec. No. 15915-B (Hoornstra, 12/77); Gty
of Beloit (Fire Departnent), Dec. No. 25917-B (Crow ey, 8/89).

4/ Cty of Wiitewater, Dec. No. 26099-A (Engmann, 8/89).
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